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STATUTES  CITED  AND  CONSTEUED. 

Section  1093,  Bums'  R.  S.  1894  (1080,  R.  S.  1881) 188 

Section  1200,  Bums'  R.  8.  1894  (1186,  R.  S.  1881) 47 

Section  1201,  Bums'  R.  8.  1894  (1187,  R.  8.  1881) 47 

Section  1203,  Bums'  R.  8.  1894  (1189,  R.  8.  1881) 9 

Section  1236,  Bums'  R.  8.  1894  (1222,  R.  8.  1881) 269 

Section  1309,  Bums'  R  8.  1894  (1285,  R  S.  1881) 246 

Sections  1470-1476,  Bums'  R.  8.  1894  (14051410,  &.  8.  1881) 232 

Section  1476.  Bums'  R.  S.  1894 582 

Section  1738,  Bums'  R.  8.  1894  (1669,  R.  8.  1881) 120 

Section  1741.  Bums'  R.  8.  1894  )1672,  R.  8.  1881) 120 

Section  1802,  Bums'  R.  8.  1881  (1733,  R.  8.  1881) 429 

Section  1964,  Bums'  R.  8.  1894  (1891,  R.  8.  1881) 275 

Section  2077,  Bums'  R.  S  1894  (1991,  R.  8.  1881) 683 

Sections  2483-2487.  R.  8/1881 83 

Section  2487,  R.  8.  1881 162 

Section  2498.  Bums'  R.  8.  1894  (2343,  R.  8.  1881) 138 

Section  2514.  Bums'  R.  8.  1894  (2359,  R  8.  1881) 133 

Section  2515,  Bums'  R  8.  1894  (2360.  R  8.  1881) 133 

Section  2519,  Burns'  R  8.  1894  (2363.  R,  8.  18811 1^4 

Sections  2609-2612.  Bums'  R  8.  1894  (2454-2457.  R  8.  1881).... 502 

Section  2622.  Bums'  R  8.  1894 82 

Section  2640,  Bums'  R  8.  1894  (2483,  R  8.  1881) 405 

Section  2644,  Bums'  R  8.  1894  162 

Sections  2644-2647,  Bums'  R  8.  1894 82 

Section  2645,  Bums'  R  8.  1894  89 

Section  2646,  Bums'  R  8.  1894  89 

Section  2669,  Bums'  R  8.  1894  (2508,  R.  8.  1881) 49.  260 

Section  2673,  Bums'  R  8.  1894  (2512.  R  8.  1881) 19 

Section  2685.  Bums'  R  8.  1894  (2521.  R  8.  1881) 19.  248 

Section  2690.  Bums'  R  8.  1894  (2526,  R  8.  1881) 20 

Section  2692.  Bums'  R  8.  1894  (2528,  R  8.  1881) 19 

Section  2737,  Bums'  R  8.  1894  (2567,  R  8.  1881) 481 

Section  2746,  Bums'  R  8.  1894  (2576,  R  8.  1881) 282 

Section  2763,  Bums'  R  8.  1894  (2593.  R  8.  1881) 134 

Section  2765.  Bums'  R  8.  1894  (2595,  R  8.  1881) 369 

Sections  2765-2776,  Bums'  R  8.  1894 624 

Section  2766,  Bums'  R  8.  1894  (2596,  R  8.  1881). 622 

Sections  2766-2767,  Bums'  R  8.  1894  (2596-2597,  R  8.  1881).... 367 

Section  2777  et  seq..  Bums'  R  8.  1894 623 

Section  2911,  Burms'  R  8.  1894  (2674.  R  8.  1881) 691 

Section  3251,  Bums'  R  8.  1894  (2880,  R  8.  1881) 142 

Section  3253,  Bums'  R  8.  1894 143 

Section  3343,  Bums'  R  8.  1894  (2924,  R  8.  1881) 83 

Section  3347,  Bums'  R  8.  1894  (2928,  R  8.  1881) 83 

Section  3348,  Bums'  R  8.  1894  (2829,  R  8.  1881) 83 

Section  3396,  Bums'  R  8.  1894  (2974,  R  8.  1881) 392 

Section  3398,  Bums'  R  8.  1894  (2976,  R  8.  1881) 392 

Sections  3453,  etc..  Bums'  R  8.  1894  (3022,  etc.,  R  8.  1881)...  108 

Section  3541,  Bums'  R  8.  1894  (3106,  R  8.  1881) 71, 427 

Section  3643,  Bums'  R  8.  1894  (3180,  R  8.  1881) 579 

Sections  4273-4275,  Bums'  R  8.  1894 127 

Sections  4357-4404,  Bums'  R  8.  1894  (3333-3367,  R  8.  1881).... 423 

Section  4444,  R  8.  1881 224 

Sections  4464,  etc..  Bums'  R  S.  1894 108 

Section  5173,  Bums'  R  8.  1894 68 

Sections  5307,  5308,  Bums'  R  S.  1894  (4020,  4021,  R  S.  1881)  ..377 

Section  5529,  Bums'  R  S.  1894 190 

Section  5743,  Bums'  R  8.  1894 248 

Seetion  5745,  Bums'  R  S.  1894  (4320,  R  S.  1881) 246 
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Sections  5920  a,  b  and  o,  Bums'  R.  S.  1894 225 

Section  6028,  Bum^  R,  S.  1894  (4537,  R.  8.  1881) 224 

Section  6314,  Bums'  R.  8.  1894  r4758.  R.  S.  1881) 100 

Section  6316,  Bums'  R.  8.  1894  (4760,  R  8.  1881) 105 

Section  6317,  Bums'  R.  8.  1894  (4761,  R.  8.  1881)1 107 

Sections  6879-^899,  Bums'  R.  8.  1894 220 

Section  6880,  Bumfl'  R.  8.  1894  (1473,  E.  8.) ^ . . .  .221 

Section  6960,  Bums'  R.  8.  1894  (5115,  R.  8.  1881) 393 

Section  6962,  Bums'  R.  8.  1894  (5117,  R.  8.  1881) 410 

Section  7278,  Bums'  R.  8.  1894  (5314,  R.  8.  1881) 354 

Section  7473,  Bums'  R.  8.  1894 610 

Section  7614,  Bums'  R.  8.  1894  (5591,  R.  8.  1881) 359 

Section  8488,  Bums'  R.  8.  1894 54 

Sections  8568-8643,  Bums'  R  8.  1894 '. 63 

E.  8.  Sections  423-426. 82 

1  R.  8.  1876,  p.  411 403 

2  Davis,  R,  8.  1876,  p.  220 697 

1  Gavin  &  Hord,  p.    47 121 

2  Gavin  &  Hord,  p.  251 697 

2  Gavin  ft  Hord,  p.  430. 121 
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Acts 

Acts 

Acts 

Acts 

Acts 

Acts 


853,  p.    55. 88 

861,  p.    79...... 697 

861,  p.  119. 593 

867,  p.  204 89 

Sp.  Ses.)  1869,  p.  27 145 

873»  p.  194 232 

875,  p.  137 232 

879,  p.  127 592 

879,  p.  129 593 

881,  p.     87 .145 

881,  p.  347,  Section  600 595 

881,  p.  348,  Section  601 595 

885,  p.  151 190 

889,  p.  170 359 

889,  p.  237 126 

889,  p.  430. 82 

891.  p.  323 126 

893,  p.    17 225 

893,  p.    46. 143 

893,  p.  274 108 

893,  p .  302 66 

893.  p.  332. 127 

893,  p.  381 54 

895,  p.  248. 36,  64,  65,  394.  611 
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Supreme  Court  of  Judicature 


OF  THB 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  1 896,  IN  THE 

EIGHTY-FIRST  YEAR  OF  THE  STATE. 


Green  et  al.  v.  Brown,  Administrator. 

[No.  16,636.     Filed  September  80,  1896.] 

Appeal. — Assignment  of  Error. — Where  the  court's  conclusions  of 
law  relate  to  separate  demands  and  liens  against  different  persons 
and  interests,  and  are  in  form  but  one  conclusion,  an  assignment  of 
error  joined  in  hy  all  the  appellants,  questions  the  correctness  of 
the  conclusions  severally,    p.  S. 

Subrogation. — Redenipt toner's  Lien. —  Partition. —  Decedent  con- 
veyed a  quarter  section  of  land  to  his  son  E. ;  afterw£^ds  E. 
conveyed  the  south  half  of  said  tract  to  his  brother  J.,  who  as- 
sumed and  agreed  to  pay  one  half  of  the  unpaid  purchase  price  of 
the  entire  tract.  Each  son  mortgaged  his  interest  to  a  third  party, 
and  decedent  in  the  mean  time  having  been  adjudged  of  unsound 
mind,  his  guardian  obtained  a  decree  against  E.  and  J.,  declaring 
a  vendor's  lien,  subject  to  the  said  mortgages,  and  purchased  said 
lands.  Decedent  having  died  during  the  year,  for  redemption  the 
sheriff  conveyed  the  lands  to  his  heirs  at  law,  including  E.  and  J., 
and  after  the  two  mortgages  had  baen  foreclosed  and  the  property 
purchased  by  the  mortgagee,  decedent's  administrator,  upon  order 
of  court,  with  the  estate's  money,  redeemed  the  lands  from  the 
mortgage  sales.  Thereafter,  partition  among  said  heirs  was  had, 
and  sixty  acres  off  of  the  south  half  of  said  tract  was  set  off  to  E., 
J.,  and  four  other  heirs  as  tenants  in  common,  and  afterwards,  by 
exchange  of  conveyances,  ten  acres  off  of  the  east  end  of  said  sixty 
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acres  was  conveyed  to  J.,  and  the  remaining  liftj  acres  to  E.,  and 
the  other  heirs.  Held^  that  by  subrogation  to  the  rights 
of  the  mortgagee,  the  estate  had  an  equitable  lian  on  J/s 
ten  acres  for  his  share  of  the  redemption,  money.  On  the  other 
hand,  that  the  estate  had  no  lien  on  E.'s  undivided  interest  in  the 
fifty  acres,  as  the  mortgage  given  by  him  was  on  the  north  half  of 
the  tract  of  land,  and  the  lien  must  be  confined  to  the  land  affected 
by  the  mortgage,    pp,  S-^, 

Partition. — Title  to  the  Real  Estate  Presuined  not  to  he  in  Issue, — In 
proceedings  for  the  partition  of  real  estate,  title  is  presumed  not  to 
be  in  issue,    p.  9. 

Same. — Decedenfs  Estates, — Lien, — A  decree  in  partition  procured  by 
the  heirs,  panding  the  settlement  of  a  decedent's  estate,  does  not 
preclude  the  administrator  from  asserting  liens  held  by  the  estate 
against  the  realty  partitioned,  the  administrator  not  being  made  a 
party  to  the  proceedings,    p,  10. 

Liens. — Priority  Of, — The  existence  of  the  mortgage  executed  by  J. 
remaining  of  record  imsatisfied,  the  foreclosure  proceedings,  sale 
and  redemption,  together  with  the  administrator's  report  disclos- 
ing the  payment  by  him  of  the  money  in  redemption  without  a  cor- 
responding charge  for  moneys  received  in  repayment  of  such  re- 
demption, were  sufficient  to  disclose  the  equity  in  favor  of  the  es- 
tate against  J  's  interest  in  the  land,  and  the  estate/s  lien  would  be 
prior  to  all  liens  attaching  subsequent  to  the  redemption  by  admin- 
istrator,   p,  11, 

EXBOUTOBS  AND  ADMINISTRATORS. — RepoH  and  Resignation  of  Ad- 
ministrator^ When  not  a  Final  Report, — ^An  administrator's  report 
showing  a  complete  accounting  of  all  receipts  and  disbursements, 
and  that  no  funds  remain  in  his  hands,  which  report  is  excepted  to 
by  certain  claimants,  and  is  accompanied  by  administrator's  resig- 
nation, is  not  a  final  report  within  the  meaning  of  the  statute,  but 
leaves  the  estate  open  for  further  administration,    pp,  6  and  11, 

From  the  Hamilton  Circuit  Court.  Reversed, 

Claypool  dt  Claypool,  for  appellants. 

Fertig  &  Alexander  and  Roberts  &  Vestal^  for  ap- 
pellee. 

Hackney,  J. — This  was  a  suit  by  the  appellee 
to  establish  demands  against  Eli  Green  and  Jacob  C. 
Green,  respectively,  and  to  enforce  against  them  and 
their  co-appellants  an  equitable  lien  upon  their  inter- 
ests, respectively,  in  sixty  acres  of  land. 
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Demurrers  were  sustained  to  answers  and  to 
amended  answers,  filed  jointly  and  severally  by  the 
numerous  parties,  and  a  special  finding  of  the  facts, 
with  a  conclusion  of  law  stated,  was  rendered  by  the 
court.  As  to  one  of  the  appellants,  no  assignment  of 
eriH)r  is  made  as  to  rulings  upon  pleadings,  and  as  to 
the  other  appellants,  assignments  as  to  such  rulings 
are  so  indefinite,  both  as  to  parties  and  pleadings,  as 
to  render  confusion  Inextricable.  The  first  and  sixth 
assignments  of  error  relate  to  the  conclusion  or  con- 
clusions of  law  and  are  joined  in  by  all  of  the  appel- 
lants. It  is  objected,  by  the  appellee,  that  these  as- 
signments relate  to  conclusions  of  law  collectively, 
and,  therefore,  raise  no  question  as  to  conclusions  sev- 
erally. While  the  conclusion  stated  relates  to  sep- 
arate demands  and  liens  against  different  persons  and 
interests,  it  is  in  form  but  one  conclusion,  and  may  be 
assigned  as  one.  The  correctness  of  the  conclusion  of 
law  stated,  it  is  conceded,  involves  the  questions  pre- 
sented by  the  various  answers  to  which  demurrers 
were  sustained,  and  in  the  conclusion  so  stated  all  of 
the  appellants  are  interested. 

The  facts  found  were  in  substance  that  in  March, 
1880,  Beth  Green  owned  a  quarter  section  of  land  in 
Hamilton  county,  and  conveyed  it  to  Eli  Green  for  a 
consideration  stated  but  never  paid.  Eli  conveyed 
the  south  half  of  the  land  to  Jacob  C.  Green  upon  the 
assumption  by  the  latter  of  one  half  of  the  purchase- 
price  owing  to  Seth  Green.  In  May,  1882,  Eli  mort- 
gaged the  north  half  of  said  land  for  |l,300.00,  and 
Jacob  mortgaged  the  south  half  for  |1,250.00,  and  the 
mortgages  were  duly  recorded.  Thereafter  said  Seth 
Green  was  adjudged  of  unsound  mind,  and  his  guard- 
ian obtained,  against  Eli  and  Jacob,  a  decree  declar- 
ing a  vendor^s  lien  for  |3,4fi8.59,  the  balance  of  said 
purchase  price,  subject  to  said  two  mortgages. 
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The  guardian  purchased  said  lands  upon  said  de- 
cree, and,  Seth  Qi-een  having  died  during  the  year  for 
redemption,  the  sheriflf  conveyed  the  same  to  the  heirs 
at  law  of  said  Seth,  including  said  Eli  and  Jacob,  with 
others.  Later  said  two*  mortgages  were  foreclosed 
and  the  property  was  purchased  thereunder  by  the 
mortgagee.  An  administrator  of  Seth  Green's  estate 
was  appointed  and,  upon  order  of  c6urt,  he  redeemed, 
with  the  estate's  money,  the  lands  from  said  mort- 
gage sales,  taking  assignments  of  the  certificates  of 
purchase,  expending  therefor,  as  to  Eli,  $1,756.50, 
anxi,  as  to  Jacob,  ?1,806.50,  neither  of  which  sums  was 
ever  repaid  to  said  estate.  And  still  later  partition 
was  had  among  said  heirs,  in  proceedings  for  that  pur- 
pose, and  sixty  acres  off  of  the  south  end  of  the  south 
half  of  said  quarter  section  were  set  off  to  Eli,  Jacob, 
Seth  J.,  Isaac,  Phama  and  Rachel  Green,  as  tenants 
in  common,  and  the  remainder  of  said  quarter  section 
w  as  set  off  to  the  other  heirs.  After  this  partition,  and 
in  further  partition  of  said  sixty  acres,  by  an  exchange 
of  conveyances,  ten  acres,  off  the  east  end  of  said  sixty 
acres,  w^ere  conveyed  to  said  Jacob  and  his  wife,  and 
the  remaining  fifty  acres  to  said  five  former  tenants  in 
common.  Thereafter  Eli  conveved  his  undivided  one- 
fifth  of  said  fifty  acres  to  his  said  four  tenants  in 
common. 

Before  said  first  partition, Rachel  and  Phama  Green 
mortgaged  their  undivided  two-sixteenths  interests  in 
the  quarter  section  to  Sallie  B.  Loomis  for  $600.00. 
After  the  partition  Eli  mortgaged  his  one-sixth 
interest  in  said  sixty  acres  to  one  Rhodes  for  $45.00 
and  to  one  Heath  for  $77.00,  and  said  Rachel,  Phama 
and  Isaac  executed  to  said  Sallie  B.  Loomis  a  mort- 
gage of  said  fifty-acre  tract  for  $325.00.  In  the  parti- 
tion proceedings  Claypool  &  Ketcham  were  the  at- 
torneys for  said  several  parties  named  Green,  and  as- 
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serted  a  lien  upon  the  decree  and  against  said  sixty- 
acre  tract  for  $400.00  for  their  services.  Thereafter, 
and  when  said  mortgage  for  $325.00  was  executed, 
said  attorneys'  lien  was  released  in  consideration  of 
the  execution  to  a  trustee  for  Claypool  &  Ketcham  of 
a  mortgage  for  $425.00  upon  said  sixty  acres.  All  of 
said  mortgages  were  duly  recorded  and  are  unpaid 
and  unsatisfied  and  were  executed  while  said  first 
mentioned  two  mortgages,  those  from  Eli  and  Jacob, 
were  of  record  and  unsatisfied. 

It  is  found,  also,  that  said  administrator,  after  mak- 
ing said  redemption,  filed  his  report  and  resignation 
as  such,  said  report  professing  to  be  a  complete  ac- 
counting of  receipts  and  disbursements,  made  since 
his  former  report,  showing  the  expenditure  for  said 
redemptions  and  that  no  funds  remained  in  his  hands. 
Certain  officers  excepted  to  said  report  and  alleged 
claims  for  fees  due  from  said  estate.  No  hearing  was 
had  upon  said  exceptions,  but  the  court  accepted  the 
resignation  of  the  administrator  and  approved  his  re- 
port, excepting  as  to  the  matters  involved  in  said  ex- 
ceptions. It  was  further  found  that  the  appellee  was 
appointed  administrator  de  bonis  nan  after  the  parti- 
tion, the  conveyance  and  mortgages  aforesaid;  that 
the  amount  owing  by  Jacob  on  account  of  said  re- 
demption was  f  1,756.50,  and  that  owing  from  Eli  on 
said  redemption  was  $1,806.50. 

Upon  said  facts  "the  court's  conclusion  was  as  fol- 
lows: "And  as  conclusions  of  law  upon  the  foregoing 
facts  the  court  finds  that  the  plaintiff  for  the  use  of 
said  estate  does  now  have  and  hold  an  equitable  lien 
on  said  ten  acres  off  the  south  side  of  said  lands,  now 
in  the  name  of  Jacob  C.  Green  and  wife,  for  said  sum  of 
$1,756.50,  by  subrogation  to  the  rights  of  said  security 
company  under  said  mortgage  and  the  foreclosure  and 
sale  aforesaid,  and  that  he  is  entitled  to  foreclosure  of 
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said  lien  without  relief  against  all  the  defendants 
herein,  and  that  he  is  entitled  to  a  like  lien  and  fore- 
closure against  the  undivided  one-fifth  part  of  fifty 
acres  off  of  the  west  side  of  said  sixty  acres,  being  the 
former  interest  of  Eli  Green  therein,  for  the  said  sum 
of  $1,806.50,  and  that  said  liens  are  superior  to  any 
and  all  right,  title,  interest  or  lien  of  the  defendants 
herein  or  upon  said  portions  of  said  lands." 

One  question  presented  is  as  to  the  correctness  of 
the  conclusion  that  upon  the  claim  against  Eli,  a  lien 
could  be  maintained  against  his  interest  in  said  fifty- 
acre  tract,  aside  from  the  question  of  priority  as  to 
other  liens,  the  mortgage  and  redemption,  at  the 
foundation  of  that  claim,  having  been  confined  to  the 
north  half  of  said  quarter  section  and  the  fifty  acre 
tract  having  been  on  the  south  side  of  the  south  half 
of  said  quarter  section.  The  lien  which  equity  affords 
to  the  redemptioner  must  be  confined  to  the  property 
affected  by  the  original  lien  from  which  redemption  is 
made.  As  in  this  case,  the  claim  and  right  of  subroga- 
tion as  against  Eli  is  through  the  mortgage  and  the 
redemption  under  it  The  claim,  independently  of  the 
mortgage,  has  no  feature  giving  support  to  a  lien. 
Equity  seizes  upon  the  mortgage  and  the  redemption, 
on  behalf  of  Eli,  as  supplying  the  basis  of  the  lien,  and 
the  amount  expended  in  redemption  simply  measures 
the  extent  of  the  lien.  There  is  in  this  case  no  effort 
to  extend  that  lien  to  the  property  covered  by  the 
mortgage;  on  the  contrary,  it  is  only  sought  to  attach 
the  lien,  as  to  Eli,  to  the  sixty-acre  tract.  To  support 
this  effort  it  could  onlv  be  asserted  that  the  claim 
against  Eli  supplied  the  basis  of  the  lien,  and  that  the 
lien  did  not  arise  by  subrogation  or  through  the  mort- 
gage. If  the  estate  stood  in  the  shoes  of  the  mort- 
gagee it  could  only  reach  the  property  included  in  the 
mortgage. 
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As  said  in  Freeman  on  Cotenancy  and  Partition, 
section  478,  "When  a  partition  is  made,  the  interest  of 
a  lienholder,  *  *  *  is  removed  from  the  undivided 
moiety  of  the  whole,  and  attached  to  the  whole  of  the 
purparty  assigned  to  the  tenant  in  common  against 
whose  moiety  the  lien  was  a  charge.  If  the  mortgage, 
however,  embraced  the  interest  of  the  mortgagor  in 
some  specific  part  of  the  common  property,  it  cannot 
through  the  operation  of  the  partition  be  extended  to 
property  not  embraced  in  such  mortgage/' 

The  latter  proposition  is  from  and  is  supported  by 
the  case  of  Green  v.  Arnold,  11  K.  I.  364,  23  Am.  Rep. 
466. 

In  the  present  instance,  however,  the  mortgage  by 
Eli  was  not  of  common  property,  but  was  of  property 
held  by  him  in  severalty.  Subsequently  he  became 
an  owner  in  common  with  others  of  the  proi)erty  cov- 
ered by  the  mortgage,  and  was  also  an  owner  in  com- 
mon with  such  others  in  the  tract  mortgaged  by 
Jacob;  but  we  do  not  perceive  that  the  subsequent 
common  ownership  of  the  two  tracts  supplies  the  rea- 
son or  authority  for  proceeding  through  his  separate 
mortgage  of  a  distinct  pai:cel  to  attach  a  lien  to  an- 
other and  distinct  parcel  as  to  intervening  lienholders. 

The  conclusion,  therefore,  that  Eli's  debt  should 
stand  as  an  equitable  lien  against  his  interest  in  the 
fifty  acres  was  erroneous. 

It  is  conceded  by  counsel  for  the  appellants  that  in 
the  absence  of  partition  and  intervening  mortgages 
and  conveyances  an  equitable  lien  was  enforceable 
against  the  interest  of  Jacob  in  the  lands  covered  by 
his  mortgage,  and  this,  we  think,  must  be  true.  It  re- 
mains, therefore,  to  inquire  as  to  the  effect  of  the  par- 
tition, conveyances  and  mortgages.  To  the  proposi- 
tion that  the  partition  was  an  adjudication  of  the 
equity  here  sought  to  be  maintained  is  cited  Elwood  v. 
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Beymery  100  Ind.  504.  In  that  case  Mrs.  Beymer,  the 
widow  of  a  son  of  the  intestate,  sought  partition 
against  the  widow  and  children  of  the  intestate;  Mrs. 
El  wood,  the  widow  of  said  intestate,  by  cross-com- 
plaint, set  up  certain  claims  against  Mrs.  Beymer  and 
her  husband,  in  her  favor,  and  a  charge  for  an  ad- 
vancement to  said  husband  by  the  intestate.  These 
were  sought  to  be  charged  against  Mrs.  Beymer  as  a 
lien  upon  and  to  the  extinguishment  of  her  interest 
in  the  land.  To  said  cross-complaint  it  was  answered 
that  in  a  previous  partition  proceeding,  between  the 
same  parties,  wherein  the  lands  now  in  question  were 
set  off  to  Mrs.  Elwood,  Mrs.  Beymer  and  others,  as 
tenants  in  common,  it  had  been  agreed  in  writing  by 
all  of  the  parties  and  decreed  by  the  court  that  in  the 
lands,  so  set  off,  Mrs.  Beymer  owned  an  undivided  one- 
sixth  interest,  the  interest  now  sought  by  her  to  be 
severed.  This  answer  was  held  sufficient  upon  the 
theory  that  the  former  proceeding  put  at  rest  the  liens 
asserted  by  Mrs.  Elwood,  as  having  been  deemed  ad- 
judicated, because  they  might  have  been  asserted  and 
adjudicated  in  such  former  proceeding. 

In  that  case  there  had  begn  no  administration  of  the 
estate  of  the  intestate,  the  ownership,  in  addition  to 
the  mere  identification  of  interest,  had  been  agreed 
upon  and  adjudged;  the  claims,  other  than  the  small 
advancement,  do  not  appear  from  the  allegations  of 
the  cross-complaint  to  have  possessed  any  merit  as  the 
basis  for  an  equitable  lien  upon  the  land.  Whether, 
in  case  of  administration,  the  claims  asserted  would 
have  been  enforcible  by  the  administrator  or  by  the 
heirs  in  the  partition  proceeding,  the  case  does  not 
decide.  The  extent  to  which  a  claim  against  an  heir 
may  be  asserted  to  diminish  the  interest  of  such  heir 
in  the  land  of  an  intestate  as  between  heirs,  would 
seem  to  depend  upon  the  issue  of  ownership  or  title, 
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for  certainly  the  result  is  to  lessen  the  interest  upon 
one  side  and  to  increase  the  interest  of  the  other. 

A  question  of  title  is  not,  ordinarily,  presumed  to 
be  in  issue  in  partition  proceedings,  on  the  contrary, 
the  presumption  is  that  title  is  not  in  issue.  Davis  v. 
Lennen,  126  Ind.  185 ;  Spencer  v.  McOonagle^  107  Ind. 
410 ;  Luntz  v.  Ghreve^  102  Ind.  173 ;  Fleenor  v.  Dris- 
hill,  97  Ind.  27 ;  MiUer  v.  Nohle,  86  Ind.  627. 

This  presumption  must  yield  only  to  requirements 
of  the  law  that  title  shall  be  in  issue  in  partition  and 
where  it  aflSrmatively  appears  that  title  is  in  issue. 
So  far  as  title  is  in  issue,  with  reference  to  advance- 
ments, that  issue  is  required  by  the  statute.  Section 
1203,  Burns'  R.  S.  1894  (1189,  R.  S.  1881). 

In  the  case  of  Elicood  v.  Beymerj  supra,  title  having 
been  in  issue,  both  by  agreement  and,  as  to  the  ele- 
ment of  advancements,  by  statute,  such  questions 
Y>'ere  put  at  rest  That  the  conclusion  of  that  case  was 
upon  the  presumption  that  title  was  in  issue  in  the 
original  partition  proceeding  is  strengthened  by  the 
citation  there  of  Crane  v.  Eimmer,  77  Ind.  215,  which 
held  that  in  partition  proceedings  title  was  in  issue 
impliedly.  The  rule  of  the  case  so  cited  does  not  now 
prevail  in  this  State,  as  we  have  already  shown,  and 
that  case  was  criticised  in  Miller  v.  Nohk,  supra,  upon 
the  very  point  to  which  it  was  cited. 

We  do  not,  therefore,  regard  Elwood  v.  Beymer,  supra, 
as  an  authority  upon  the  questions  of  this  case.  As 
to  whether  the  partition  proceeding  was  an  adjudica- 
tion of  the  lien,  it  may  be  important  to  inquire  where 
the  power  to  enforce  the  lien  resided.  The  claim  did 
not  accrue  to  the  intestate,  but  arose  in  the  course  of 
administration  and  from  the  advancement  of  funds  in 
the  hands  of  the  administrator.  The  estate,  through 
the  transaction  by  the  administrator,  became  sub- 
rogated to  the  claim  and  lien  of  the  mortgagee  against 


10  SUPREME  COURT  OF  INDIANA, 

•  i  I ■  .  ■  ■ 

Green  et  al.  v.  Brown,  Administrator. 

Jacob's  interest  in  the  land  covered  by  it  The  claim 
and  the  lien,  excepting  the  element  of  precedence, 
were  as  potent  as  a  note  and  mortgage  or  other  legal 
lien,  and  were  enforcible  by  the  administrator.  If 
the  claims  had  been  supported  by  legal  instead  of 
equitable  liens  there  could  be  but  little  question  that 
they  were  enforcible  by  the  legal  representative,  and 
not  by  the  heirs,  and  it  would  seem  to  be  equally 
true  that  the  heirs  could  not,  in  partition,  have  ad- 
justed legal  liens,  w^ith  administration  pending.  This 
is  the  efifect  of  the  holding  in  Fiscus  v.  MoorCj  121  Ind. 
547,  7  L.  K.  A.  235,  and  New  v.  New,  127  Ind.  576,  ex- 
cepting  that  in  the  latter  case  the  court  expressed  the 
dieta  that  a  claim  acquired  by  the  administrator 
against  an  heir,  after  the  death  of  the  ancestor,  might 
be  treated  as  an  advancement  and  adjusted  in  parti- 
tion proceedings  between  heirs.  Such  a  claim  is  in  no 
sense  an  advancement,  since  "An  advancement  is  an 
irrevocable  gift  by  a  parent  to  a  child,  in  anticipation 
of  such  a  child's  future  share  of  the  parent's  estate."  1 
Am.  and  Eng.  Ency.  of  Law,  p.  216.  Such  a  claim  be- 
longs first  to  the  settlement  of  the  debts  of  the  estate. 
li  is  of  the  personal  estate,  and  is  not  subject  to  distri- 
bution or  to  the  control  of  heirs  before  final  settlement 
by  the  administrator.  Pending  administration,  and 
without  some  special  proceeding  to  that  end  by  or 
against  the  administrator,  we  observe  no  such  interest 
by  the  heirs  in  such  claim  as  would  authoi*ize,  much 
less  require,  that  it  should  be  set  up  in  partition.  The 
administrator  is  not  shown  to  have  been  a  party  to  the 
partition  proceeding,  and  is  not  precluded  by  the  de- 
cree therein. 

The  lien  as  to  Jacob  having  been  directed  against 
the  ten  acres,  which,  hj  the  proceedings  and  deeds  in 
partition,  vested  in  him  and  his  wife  does  not  aflfect 
the  mortgages  of  Eli  to  Rhodes  and  Heath,  nor  the 
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conveyance  of  his  interest  in  the  fifty  acres  to  Seth  J. 
and  others,  nor  does  it  affect  any  of  the  mortgages  or 
conveyances  except  as  they  involve  said  ten  acres.  The 
interest  of  Jacob's  wife,  acquired  by  said  partition 
deed,  is  not  sought  to  be  upheld.  The  only  remaining 
interests  possible  to  be  affected  by  the  lien  were  those 
of  Jacob  and  of  Clay  pool  &  Ketcham.  As  to  the  inter- 
est of  Jacob,  from  what  we  have  already  said,  the  ten 
acres  must  stand  subject  to  the  declared  lien.  As  to 
Claypool  &  Ketcham,  the  only  remaining  inquiry  is  as 
to  the  effect  of  the  record  as  notice  ta  them  of  the 
lien.  It  is  insisted  that  the  report  of  the  administrator 
and  the  approval  thereof,  with  the  acceptance  of  his 
resignation,  was  in  the  nature  of  a  final  settlement, 
and  bound  the  estate  bv  its  declaration  that  all  debts 
due  the  estate  had  been  collected  and  that  by  it  the 
estate  was  finally  settled.  We  do  not  understand  the 
finding  of  facts  to  imply  that  the  report  disclosed  the 
collection  of  all  sums  owing  to  the  estate.  It  is  found 
that  the  reports  contained  a  credit  for  the  sum  paid  in 
redemption.  The  existence  of  the  mortgage  executed 
by  Jacob,  remaining  of  record  unsatisfied,  the  fore- 
closure proceeding,  sale  and  redemption,  together 
with  the  report  disclosing  the  payment  of  the  money 
in  redemption  without  a  corresponding  charge  for 
moneys  received  in  repayment  of  such  redemption, 
were  sufficient  to  disclose  the  equitj'  in  favor  of  the 
estate  against  Jacob's  interest  in  the  land.  Nor  could 
the  report  be  accepted  by  the  appellants  as  a  final  set- 
tlement of  the  estate.  Exceptions  were  pending  and 
the  administrator  was  not  discharged  but  resigned. 
Thus  the  estate  was  left  open  for  further  administra- 
tion.   Green  v.  Brown ^  Admr.,  8  Ind.  App.  110. 

The  court  did  not  err,  therefore,  in  its  conclusion 
that  Claypool  &  Ketcham's  mortgage  was  junior  to 
the  lien  of  the  estate  as  to  said  ten  acres.    In  holding 
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that  their  lien  and  other  liens  were  junior  to  the  claim 
against  Eli,  as  to  the  flfty-acre  tract,  the  court  erred. 
The  decree  of  the  lower  court  is  reversed,  with  in- 
structions to  restate  its  conclusions  of  law  in  accord- 
ance with  this  opinion  and  to  render  judgment  pursu- 
ant thereto. 
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Scott  et  al#  v.  Runner,  Assignee,  Etc. 

[17,875.     FUed  September  80,  1896.] 

Courts. — Jurisdiction. — Injunction.— The  process  of  one  court  can 
not  be  used  to  enjoin  the  final  process  of  another  of  equal  jurisdic- 
tion, although  the  judgment  on  which  such  final  process  is  based  is 

.  void. 

From  the  Jasper  Circuit  Court  Reversed. 

Moon  &  Wolf,  for  appellants. 

G.  P.  Haywood  and  C.  A.  Burnett y  for  appellee. 

McCabe,  J. — This  was  a  suit  brought  by  the  appel- 
lee in  the  Jasper  Circuit  (3ourt  against  the  appellant 
Scott,  and  appellant  Hanley,  sheriff  of  Jasper  county, 
to  enjoin  the  execution  of  an  order  of  sale  of  certain 
real  estate,  situate  in  Jasper  county,  which  order  was 
made  in  attachment  proceedings  and  judgment  in 
favor  of  appellant  Scott  in  the  Howard  Circuit  Court. 

The  first  question  we  are  confronted  with  is:  Did 
the  Jasper  Circuit  Court  have  jurisdiction?  If  it  did 
not  that  will  end  this  case.  In  the  Indiana^  etc.,  R.  R. 
Co.  V.  Willmms,  22  Ind.  198,  at  page  200,  it  was  held 
that  no  court  in  this  State  can  rightfully  enjoin  a 
party  from  proceeding  in  a  suit  in  another  court  of 
this  State  having  equal  power  to  grant  the  relief 
sought  by  the  complaint  on  which  such  injunction  is 
asked. 
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To  the  same  effect  are  Gregory  v.  Perdue^  29  Ind.  66, 
and  the  Board,  etc.,  of  Vigo  County  v.  Stout  et  al.^  136 
Ind.  53,  22  L.  R.  A.  39a 

But  it  is  insisted  that  it  appears  from  the  complaint 
and  evidence  that  the  Howard  Circuit  Court  had  no 
jurisdiction,  and  hence  the  rule  established  by  these 
cases  does  not  apply,  because  in  such  event,  it  is  con- 
tended, that  the  judgment  is  void,  or  rather  that  there 
is  no  judgment  or  order  of  the  Howard  Circuit  Court. 
In  PlunTc4:tt  et  aL  v.  Blacky  117  Ind.  14,  the  attempt  was 
made  in  the  Montgomery  Circuit  Court  to  enjoin  the 
collection  of  an  execution  in  the  hands  of  the  sheriff 
of  Montgomery  county,  issued  on  a  judgment  recov- 
ered in  the  Parke  Circuit  Court. 

It  was  there  said:  "The  last  question  we  care  to 
consider  is,  had  the  Montgomery  Circuit  Court  juris- 
diction of  the  subject-matter  of  the  action?  Our  con- 
clusion is  that  it  had  not.  •  •  ♦  The  Parke  Circuit 
Court  was  a  court  of  equal  jurisdiction  to  that  of  the 
Montgomery  Circuit  Court.  The  execution,  the  service 
of  which  the  appellee  sought  to  enjoin,  was  the  process 
of  that  court  The  rule  is  settled  in  this  State,  that 
one  court  cannot  control  the  execution  of  the  orders 
and  jirocess  of  another  court  of  equal  jurisdiction. 
Indiana^  etc.j  B,  R.  Co.  efal.  v.  Williams^  22  Ind.  198; 
Chregory  v.  Perdtte,  29  Ind.  66;  Coleman  v.  Barnes,  33 
Ind.  93;  Wiley  y.  Pavey,  61  Ind.  457." 

The  same  decision  of  the  question  was  again  made 
when  the  same  case  was  again  in  this  court  Black  v. 
Plvnkett  et  nl,  132  Ind.  599. 

It  is,  however,  urged  in  argument  that  if  the  How- 
ard Circuit  Court  had  no  jurisdiction  then  there  was 
no  order  of  that  court  to  enjoin.  But  before  that  con- 
clusion can  be  reached  the  Jasper  Circuit  Court  must 
have  jurisdiction  to  institute  the  judicial  inquiry. 
That  requires  jurisdiction  to  interfere  with  the  pro- 
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cess  of  another  court  of  equal  jurisdiction,  and  that 
we  have  seen  it  has  not  the  power  to  do. 

It  is  true,  that  whenever  a  judgment  is  made  the 
foundation  of  a  right  in  another  action  in  any  court, 
whether  in  the  court  in  which  the  judgment  was  ren- 
dered, or  in  some  other  court,  if  it  appear  to  have  been 
rendered  without  jurisdiction  it  may  be  collaterally 
impeached  and  disregarded  because  it  is  no  judgment* 
There  are  numerous  ways  in  which  such  judgment 
may  be  brought  in  question  other  than  attempting  to 
enjoin  the  execution  of  the  process  of  the  court  ren- 
dering it  The  question  here  is  not,  as  counsel  seem 
to  suppose,  whether  the  judgment  can  be  collaterally 
impeached,  but  it  is  whether  the  process  of  one  court 
can  be  used  to  enjoin  the  final  process  of  another  of 
equal  jurisdiction.  • 

Counsel  for  appellee  say  why  not,  if  the  judgment 
on  which  that  final  process  is  based  is  void?  The  an- 
swer is  that  that  court  has  ample  power  to  enjoin  its 
own  process  without  coming  into  confiict  with  the 
process  of  another  court  of  equal  power,  and  the  pre- 
sumption is  that  it  will  correctly  administer  the  law 
if  applied  to,  and  if  it  does  not,  an  appeal  to  a  higher 
court  will  correct  its  errors  and  thus  avoid  all  con- 
fiicts  between  courts  of  co-ordinate  power.  Otherwise 
there  must  be  even  physical  conflicts  between  courts 
of  equal  power  in  the  State.  The  Howard  Circuit 
Court  may  adhere  to  its  opinion  tenaciously  that  it 
had  jurisdiction  and  require  its  officer,  the  sheriff  of 
Jasper  county,  to  execute  its  order  of  sale,  and  the 
Jasper  Circuit  Court  may  be  of  opinion  that  the  How- 
ard Circuit  Court  had  no  jurisdiction,  and  require  its 
officer,  the  coroner  of  Jasper  county,  to  execute  its 
order  to  restrain  and  prohibit  the  execution  of  the 
order  from  the  Howard  Circuit  Court.    In  such  a  case 
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which  order  must  prevail?  It  must  depend  upon  a 
mere  question  of  superiority  of  physical  force. 

The  law  does  not  allow  the  rights  of  parties  to  be 
determined  in  that  way. 

An  eminent  author  says:  "The  rule  is  that  one 
court  of  concurrent  jurisdiction  has  no  power  to  in- 
terfere with  the  judgments  or  decrees  of  other  courts 
of  the  same  jurisdiction.  Therefore,  one  court  of  co- 
ordinate jurisdiction  will  not  restrain,  by  injunction, 
proceedings  previously  instituted  in  another  court. 
And  the  rule  extends  to  the  processes  of  the  court, 
whether  mesne  or  final."  Works  on  Courts  and  Juris- 
diction, section  17,  p.  69. 

In  Platto  V.  Duester  et  aZ,,  22  Wia,  at  page  484,  C.  J. 
Dixon,  speaking  for  the  Supreme  Court  of  Wisconsin, 
said:  "Can  the  execution  of  an  order  or  judgment  in 
equity  in  one  of  the  circuit  courts  of  this  state  be  re- 
strained by  injunction,  issued  in  an  action  subse- 
quently commenced  in  another  circuit  court?  Such  is 
the  question  presented  in  this  case;  and  I  apprehend, 
both  on  princijile  and  authority,  that  the  power  thus 
claimed  does  not  exist;  or  if  it  does,  that  it  ought 
never  to  be  exercised.  It  is  easy  to  see  the  great  con- 
fusion and  endless  trouble  and  litigation  which  might 
ensue  from  the  exercise  of  such  a  jurisdiction.  The 
impropriety,  I  might  say  the  utter  absurdity,  of  apply- 
ing to  one  court  to  restrain,  modify  or  correct  the 
orders  or  decrees  of  another  court  of  co-ordinate  juris- 
diction, is  also  apparent.  I  think  it  is  wholly  inad- 
missible to  do  so.'* 

In  Anthony  v.  Dunlapy  8  Cal.  26,  it  is  said:  "We  have 
before  decided,  that  one  court  had  no  power  to  inter- 
fere with  the  judgments  and  decrees  of  another  court 
of  concurrent  jurisdiction.  The  only  ease  in  which  it 
will  be  allowed,  is  where  the  court  in  which  the  action 
or  proceeding  is  pending,  is  unable  by  reason  of  its 
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jurisdiction  to  afford  the  relief  sought  Any  other 
rule  would  lead  to  inextricable  confusion." 

To  the  same  effect  are  Rickett  v.  Johnson,  8  Cal.  34; 
Oranty.  Quick,  5  Sand.  (N.  T.)612;  Uhlf elder  v.  Levy^ 
9  Cal.  607;  Wilson  v.  Baker,  64  Cal.  475,  2  Pac.  253; 
Dodge  v.  Northrop,  85  Mich.  243,  48  N,  W.  505;  Ex  parte 
Bmhnell,  8  Ohio  St  599. 

As  the  Howard  Circuit  Court  had  ample  power  to 
afford  all  the  relief  to  which  appellee  was  entitled 
without  coming  in  conflict  with  any  other  court  of 
equal  power,  the  Jasper  Circuit  Court  had  no  juris- 
diction. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  dismiss  the  case  for  want  of 
jurisdiction. 


Decker  v.  Fessler. 
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1^7  J5?  [No.  17,989.     Filed  September  30.  1896.  ]• 

Guardian  and  Ward. — Sale  by  Guardian  of  Wanfs  Real  Estate^ 
Under  Order  of  Court, — A  purchaser  of  lands  at  a  guardian's  sale 
under  an  order  of  the  court  which  appointed  him,  such  court  hav- 
ing general  jurisdiction  to  appoint  guardians,  who  pays  for  the  land, 
relying  in  good  faith  on  such  order  will  be  protected  in  the  title  so 
acquired,  if  the  guardian  applies  properly  the  proceeds  of  such  sale, 
although  the  court  was  without  jurisdiction  to  make  the  particular 
appointment. 

Same. — Exchange  of  Wards  Lands  for  Other  Lands. — Statute  Con- 
strued.—JJn^er  section  2528  R.  S.  1881  (2692  Bums'  R.  S.  1864),  which 
provides  that  whenever  a  better  investment  of  the  value  of  a  ward's. 
real  estate  can  be  made,  the  proper  court  may,  on  the  application 
of  the  guardian,  order  the  same  or  a  part  thereof  to  be  sold,  the 
court  may  direct  an  exchange  of  the  lands  of  the  ward  for  other 

lands. 
Same. — Appointment  of  Guardian  for  Minor  Female  Whose  Husband 
is  Also  a  Minor.— Statute  Construed.— Section  2526,   R.   S.    1881 
(2690,  Bums'  R  S.  1894),  which  provides  that  the  marriage  of  a  fe- 
male ward  to  a  person  of  full  age  shall  operate  as  a  legal  discharge 
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of  the  guardianship  is  no  limitation  on  the  power  of  the  court  to 
appoint  a  guardian  of  the  estate  of  a  minor  female  whose  husband 
is  also  a  minor. 

From  the  Madison  Superior  Court .  Affirmed. 
J.  C.  Shuman  and  Jf.  E.  Forkner^  for  appellant. 
Walker  &  Foster^  for  appellee. 

Howard,  J. — The  complaint  filed  by  the  appellant 
in  this  case  was  in  two  paragraphs,  the  first  being  for 
partition  of  real  estate,  and  the  second  for  the  recov- 
ery of  rents  and  profits  alleged  to  be  due  the  appel- 
lant The  appellee  answered  in  five  paragraphs,  the 
first  being  a  general  denial,  and  the  others  special 
pleas,  claiming  title  to  the  land  in  appellee.  He  also 
filed  a  cross-complaint,  showing  his  source  of  title, 
and  asking  that  the  same  be  quieted  in  him.  De- 
murrers were  overruled  to  the  special  answers  and  to 
the  cross-complaint;  after  which  appellant  replied  in 
two  paragraphs,  to  the  first  of  which,  a  special  plea, 
the  court  sustained  a  demurrer.  Issue  was  then  joined 
on  the  general  denial  to  the  complaint  and  to  the 
cross-complaint;  and  a  trial  being  had, there  was  judg- 
ment against  appellant  on  her  complaint  and  for  ap- 
pellee on  his  cross-complaint  The  rulings  on  de- 
murrer are  assigned  as  error. 

The  facts  shown  by  the  pleadings  and  necessary  to 
be  considered  are:  That  in  1882  the  appellant  was 
the  owner  of  a  one-third  interest  in  the  lands  de- 
scribed in  her  complaint,  and  the  appellee  the  owner 
of  the  remaining  two-thirds;  that  the  appellant  was 
then  under  twenty-one  years  of  age,  and  was  mar- 
ried, lier  husband  being  also  a  minor;  that  she  was  a 
resident  of  Madison  county,  and  the  Madison  Circuit 
Court  appointed  one  Benjamin  M.  Zion  her  guardian. 
Vol.  146—2 
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and,  upon  the  petition  of  such  guardian,  ordered  him 
to  sell  his  ward's  interest  in  said  lands;  that  her  said 
interest  was  duly  appraised,  an  additional  bond  given, 
the  lands  sold  at  private  sale  to  the  appellee,  the  sale 
confirmed  by  the  court,  and  a  deed  in  fee-simple 
ordered,  executed  and  delivered;  that  under  such  sale 
and  deed  the  appellee  went  into  possession  of  said 
lands,  and  has  occupied  them  ever  since,  claiming  to 
be  the  sole  owner  and  making  lasting  and  valuable 
improvements  thereon;  that  said  guardian,  under  the 
order  and  direction  of  the  court,  invested  the  proceeds 
of  such  sale  in  other  lands  then  owned  by  the  appel- 
lee, taking  a  warranty  deed  therefor  from  appellee 
and  wife  in  the  name  of  the  appellant;  that  the  appel- 
lant at  once  went  into  possession  of  said  lands  so  con* 
veyed  to  her,  and  has  remained  in  possession  thereof 
ever  since,  and  now  occupies  the  same  under  and  by 
virtue  of  the  deed  so  made  to  her;  that  the  transaction 
so  approved  by  the  court  was  in  reality  an  exchange 
of  real  estate  between  appellant  and  appellee,  but  the 
appellant  has  not  offered  to  return  to  appellee  the 
land  so  procured  from  him,  or  to  make  any  account- 
ing to  him  for  the  money  paid  by  him  to  her  said 
guardian,  and  by  such  guardian  invested  for  her  in 
the  lands  now  held  and  occupied  by  her;  that  during 
the  times  of  all  the  aforesaid  transactions  bv  the 
guardian  of  appellant  under  direction  of  the  court,  she 
and  her  husband  were  both  minors. 

One  of  the  questions  to  be  decided  is,  whether  the 
court  had  jurisdiction  to  appoint  a  guardian  for  ap- 
pellant while  she  was  a  minor  and  intermarried  with 
a  person  who  was  also  a  minor. 

The  court  making  the  appointment  was  a  court  of 
superior  jurisdiction,  having  authority  to  appoint 
guardians  and  to  order  the  sale  of  real  estate  of 
minors. 


1 


MAY  TERM,  1896— Vol.  146.  19 

Becker  v.  Fessler. 

Section  2673.  Burns'  K.  S.  1894  (2512,  E.  S.  1881), 
provides  that:  "The  court  having  probate  jurisdic- 
tion in  each  county,  in  terra  time,  or  the  clerk  thereof 
in  vacation,  shall  appoint  guardians  of  minors  resi- 
dent in  such  county,  or  having  estate  therein/'  One 
of  the  duties  of  the  guardian  as  defined  by  section 
2685,  Bums'  K.  S.  1894  (2521,  R  S.  1881),  is,  "To  man- 
age the  estate  for  the  best  interests  of  his  ward;"  an- 
other is,  "To  account  for  and  pay  over  to  the  proper 
person  all  of  the  estate  ol  said  ward."  And  in  the 
next  section  it  is  provided  that  "The  proper  court 
may,  on  application  of  a  guardian,  ♦  *  ♦  order  and 
decree  any  change  to  be  made  in  the  investment  of  the 
estate  of  any  ward,  that  may,  to  such  court,  seem  ad- 
vantageous to  such  estate."  In  section  2692,  Burns' 
R  S.  1894  (2528,  R.  S.  1881),  it  is  further  provided,  as 
to  real  estate*,  that  whenever  a  better  investment  of 
the  value  thereof  can  be  made,  the  proper  co.urt  may, 
on  the  application  of  the  guardian,  order  the  same,  or 
•  a  part  thereof,  to  be  sold.  And  it  has  been  decided 
that,  under  this  last  provision,  the  court  may  direct 
an  exchange  of  the  lands  of  the  ward  for  other  lands. 
Nesbit  V.  Miller,  125  Ind.  106. 

The  general  jurisdiction  of  tJie  court  in  the  prem- 
ises is  therefore  without  question.  But  in  Dequlndre 
V.  Williams,  31  Ind.  444,  in  which  case  the  only  author- 
ity in  relation  to  guardians  was  derived  from  a  statute 
creating  a  "court  of  probate,"  with  "power  to  hear 
and  determine  all  matters  in  relation  to  the  settle- 
ment of  decedent's  estates,"  it  was  held  that,  where 
a  guardian,  who  has  received  his  appointment  from 
a  court  of  superior  jurisdiction,  having  authority  to 
make  such  appointments,  and  jurisdiction  of  guard- 
ians' petitions  to  sell  lands,  but  without  jurisdiction  to 
make  the  particular  appointment,  sells  lands  of  his 
ward,  under  an  order  of  such  court,  to  one  who  pur- 
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chases  and  pays  for  such  land,  relying  in  good  faith 
on  such  order,  such  purchaser  will  be  protected  in  the 
title  so  acquired,  if  the  guardian  applies  the  proceeds 
properly. 

The  proceeds  were  applied  properly  in  the  case  at 
bar,  being,  by  order  of  the  court,  invested  in  other 
lands  in  the  name  of  the  ward;  so  that  even  if  the 
court  were  "without  jurisdiction  to  make  the  particu- 
lar appointment"  of  guardian,  still  the  appellee,  as 
purchaser  at  the  guardian!s  sale,  relying  in  good  faith 
on  the  order  of  the  court,  ought  to  be  protected  in  the 
title  so  acquired.  All  the  equities  are  in  favor  of  the 
appellee. 

Moreover,  we  do  not  think  that  the  appointment 
was  unauthorized.  The  statute,  as  above  cited,  pro- 
vides that  the  court  "shall  appoint  guardians  of 
minors  resident  in  such  county,  or  having  estate  there- 
in." This  is  an  absolute  grant  of  jurisdiction  to  ap- 
point guardians  for  all  minors.  The  only  limitation 
made  upon  the  power  thus  given  is  found  in  section  • 
2690,  Bums'  R.  S.  1894  (2536,  R.  S.  1881),  which  pro- 
vides that,  "The  marriage  of  any  female  ward  to  a  per- 
son of  full  age  shall  operate  as  a  legal  discharge  of  the 
guardianship;  and  the  guardian  shall  be  authorized 
to  account  to  the  wife,  with  the  assent  of  the  hus- 
band." This  certainly  is  no  limitation  on  the  power  of 
the  court  to  appoint  a  guardian  for  appellant.  She 
was  not  married  "to  a  person  of  full  age."  Indeed,  it 
has  been  expressly  held  that  the  marriage  of  a  minor 
female  ward  to  a  person  who  is  also  under  age  does 
not  discharge  her  gaardianship.  The  guardian  can 
make  no  settlement  with  her,  and  the  guardianship 
must  continue  until  either  she  or  her  husband  is 
twenty  one  years  old.  State  v.  Jocst^  46  Ind.  235.  The 
fact,  too,  that  the  statute  declares  that  marriage  to  a 
man  of  full  age  shall  operate  as  a  discharge  of  the 
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guardianship,  necessarily  implies  that  in  case  the  hus- 
band is  not  of  full  age  the  guardianship  shall  not  be 
discharged.  Otherwise  the  statute  would  read:  The 
marriage  of  any  female  ward  shall  operate  as  a  legal 
discharge  of  the  guardianship;  and  the  guardian  shall 
be  authorized  to  account  to  the  wife,  with  the  assent 
of  the  husband*  This  the  legislature  did  not  say,  for 
the  very  good  reason  that  in  case  the  husband  were 
himself  a  minor  he  could  give  no  such  assent;  ,the 
estate  could  not  thub  be  placed  in  the  hands  of  minors, 
who,  in  law,  are  presumed  to  be  incapable  of  manag- 
ing their  own  estate. 

What  we  have  said  relates,  of  course,  not  to  the 
persons,  but  to  the  estates  of  minors.  "Guardianship 
of  the  person,"  as  w^ell  said  by  Chief  Justice  O'Brien,  in 
Montoya  de  Antonio  v.  Miller  (N.  M.),  21  L.  R.  A.  699,  34 
Pac.  40,  "is  absolutely  inconsistent  with  the  conjugal 
rights  of  husband  and  wife."  But,  as  the  learned  chief 
justice  continues,  the  release  from  legal  guardianship 
of  one's  person  does  not  imply  the  duty  of  the  guard- 
ian to  surrender,  or  of  the  married  ward  to  demand, 
any  property  of  hers  intrusted  to  him  by  the  law  dur- 
ing her  minority. 

The  judgment  is  affirmed. 


Louisville,  New  Albany  &  Chicago  Railway  Co. 

V.  Keefer. 

[No.  17,560.     Filed  October  1, 1896.] 

CARRlBRa — Exemption  of  by  Contract ,  from  Liability  for  Negli- 
gence.— ^A  railroad  company  cannot,  by  a  contract  with  a  passenger, 
protect  itself  from  liability  resulting  from  its  negligence,  while 
performing  a  duty  it  owes  to  the  public  as  a  common  carrier,  p,  £6. 

Same. — Under  Special  Contract  with  Express  Company. — A  railroad 
company  in  carrying  goods  for  an  express  company  under  a  special 
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agreement  with  such  company  is  a  private  carrier  of  goods  and  is 
not  performing  a  duty  as  a  common  carrier,  p.  S4, 
Same — Exemption  from  LiabUity  by  Contract — A  contract  between 
a  railroad  company  and  an  express  company,  by  which  the  latter 
assumed  all  risks  and  damages  to  its  messenger  while  on  the  rail- 
road, is  binding  upon  an  express  messenger  who  entered  into  a 
contract  with  such  express  company,  thereby  assuming  all  risks  of 
accidents  and  danger  incident  to  such  employment,  however  occa- 
sioned, and  thereby  empowering  such  company  to  enter  into  a  con- 
tract exempting  the  railroad  company  from  all  liability  for  injuries 
to  him.    p,  36, 

• 

From  the  Greene  Circuit  Court.  Reversed. 

Baker  &  Daniels  and  Davis  <£•  Moffett^  for  appellant. 

Matson  &  CHles,  for  appellee. 

Monks,  C.J. — Appellant  was  employed  as  an  express 
messenger  by  the  American  Express  Company,  which 
was  carrying  on  the  express  business  over  the  road  of 
appellant  between  Bedford  and  Switz  City,  Indiana. 
While  so  employed  and  engaged  in  his  usual  duties 
on  the  express  car  of  said  train,  the  place  provided 
by  appellant  for  him  to  ride,  he  was  injured  by  the 
falling  of  appellant's  railroad  bridge,  and  brought  this 
action  against  appellant  to  recover  damages  therefor. 
A  demurrer  to  the  complaint  for  want  of  facts  was 
overruled.  Appellant  answered  in  three  paragraphs, 
and  appellee's  demurrers  to  the  second  and  third  of 
said  paragraphs  were  sustained.  The  case  was  tried 
by  a  jury  and  a  verdict  returned  in  favor  of  appellee, 
and  over  a  motion  for  a  new  trial  judgment  was  ren- 
dered against  appellant  The  action  of  the  court  in 
overruling  the  demuiTer  to  the  complaint  and  in  sus- 
taining the  demurrer  to  the  second  and  third  para- 
graphs of  answer  is  assigned  as  error.  It  is  first  in- 
sisted that  the  court  erred  in  overruling  the  demurrer 
to  the  complaint.  While  the  allegations  are  not  as 
specific  and  complete  as  they  should  have  been  made, 
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we  have  concluded  that  the  complaint  is  sufficient  on 
demurrer. 

The  third  paragraph  of  answer  avers  that  the  appel- 
lee was,  at  the  time  of  the  injury,  upon  the  train  and 
in  the  express  car  as  a  messenger  of  the  American 
Express  Company,  in  charge  of  its  express  matter 
then  therein ;  that  he  had  not  paid  or  tendered  fare  or 
compensation  for  his  carriage,  nor  had  he  agreed  to 
pay ;  that  his  right  to  be  upon  the  train  was  secured  to 
him  and  to  the  express  company  by  a  contract  in  writ* 
ing  between  the  railroad  company  and  the  express 
company,  and  that  he  was  then  riding  upon  the  train 
in  pursuance  of  the  contract  and  not  otherwise,  and 
that  the  only  compensation  the  railroad  was  to  receive 
was  the  compensation  to  be  paid  by  the  express  com- 
pany, under  the  contract  for  the  express  privileges 
granted  it  thereby.  It  is  also  alleged  that  appellee, 
in  consideration  of  his  employment  by  the  express 
company,  and  at  the  time  thereof,  executed  a  contract 
in  writing— which  is  set  out  in  the  answer— in  which 
appellee  covenanted  and  agreed  as  follows : 

"And,  whereas,  such  express  company,  under  its 
contracts  with  many  of  the  corporations  and  persons 
owning  or  operating  such  railroad,  stage  or  steam- 
boat lines,  is  or  may  be  obligated  to  indemnify  and 
save  harmless  such  corporations  and  persons  from 
and  against  all  claims  for  injuries  sustained  by  its  em- 
ployes. Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  my  said  employment,  *  *  *  *  I  do 
hereby  assume  all  risks  of  accidents  and  injuries 
which  I  shall  meet  or  sustain  in  the  course  of  my  em- 
ployment, whether  occasioned  or  resulting  by  or  from 
the  gross  or  other  negligence  of  any  corporation  or 
person  engaged  in  any  manner  in  operating  any  rail- 
road or  vessel  or  vehicle,  or  of  any  employe  of  any 
such  corporation  or  person  otherwise,  and  whether 
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resulting  in  my  death  or  otherwise.  And  I  do  hereby 
agree  to  indemnify  and  save  harmless  the  American 
Express  Company  of  and  from  any  and  all  claims 
which  may  be  made  against  it  at  any  time  by  any 
corporation  or  person  under  any  agreement  which  it 
has  made,  or  may  hereafter  make,  arising  out  of  any 
claim  or  recovery  upon  my  part  or  the  part  of  my  rep- 
resentatives, for  damages  sustained  by  reason  of  my 
injury  or  death,  whether  such  injury  or  death  result 
from  the  gross  negligence  of  any  person  or  corpora- 
tion or  of  any  employe  of  any  person  or  corporation 
or  otherwise. 

"And  I  hereby  bind  myself,  my  heirs,  executors  and 
administrators  with  the  payment  to  such  express  com- 
pany, upon  demand,  of  any  sum  which  it  may  be  com- 
pelled to  pay  in  consequence  of  any  such  claim,  or  in 
defending  the  same,  including  all  counsel  fees  and  ex- 
penses of  litigation  connected  therewith.  I  do  further 
agree  that  in  case  I  shall  at  any  time  suffer  any  injury, 
I  will  at  once,  without  demand,  and  at  my  own  ex* 
pense,  execute  and  deliver  to  the  corporation  or  per 
son  owning  or  operating  the  railroad,  stage  or  steam- 
boat line  upon  which  I  shall  be  so  injured,  a  good  and 
sufficient  release,  under  my  hand  and  seal,  of  all 
claims,  demands  and  causes  of  actions  arising  out  of 
such  injury,  or  connected  with  or  resulting  therefrom. 

"I  do  hereby  ratify  all  agreements  heretofore  made 
by  said  express  company  with  any  corporation  or  per- 
sons operating  any  railroad,  stage  or  steamboat  line  in 
which  such  express  company  has  agreed  in  substance 
that  its  employes  shall  have  no  cause  of  action  for 
injuries  sustained  in  the  course  of  their  employment 
upon  the  line  of  such  contracting  party,  and  I  agree  to 
be  bound  by  each  and  every  such  agreement  in  so  far 
as  the  provisions  thereof  relate  to  injuries  sustained 
by  employes  of  the  company  are  concerned,  as  fully  as 
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if  I  were  a  party  thereto.  And  I  do  hereby  authorize 
and  empower  said  express  company  at  any  time  while 
I  shall  remain  in  its  service,  to  contract  for  me  and  in 
my  behalf,  in  its  own  name  or  in  mine,  with  any  cor- 
poration or  i)erson  operating  any  railroad,  stage  or 
steamboat  line,  for  my  transportation  as  messenger  or 
employe,  free  of  charge,  upon  the  condition  and  con- 
sideration that  neither  I  nor  my  personal  represent- 
atives, nor  any  person  claiming  under  me,  will  make 
any  claim  for  compensation  because  of  any  injury  sus- 
tained by  me,  whether  resulting  from  the  gross  neg- 
ligence of  such  corporation  or  persons,  or  of  any  em- 
ploye of  such  corporation  or  persons  or  otherwise,  and 
the  contracts  so  made  shall  be  as  binding  and>obliga- 
tory  upon  me  as  if  signed  and  delivered  by  me.  And 
I  do  further  agree  that  the  provisions  of  this  agree- 
ment shall  be  held  to  inure  to  the  benefit  of  any  and 
every  corporation,  and  to  all  persons  upon  whose  rail- 
roads, stage  or  steamboat  lines  the  American  Express 
Company  shall  forward  merchandise,  as  fully  and 
completely  as  if  made  directly  with  such  corporation 
or  i)ersons." 

That  under  the  contract  between  the  express  com- 
pany and  appellant,  said  express  company  was 
granted  express  privileges  and  facilities  on  the  rail- 
road lines  of  appellant,  and  the  express  company 
agreed  with  appellant  that,  "It  is  mutually  under- 
stood and  agreed  by  and  between  the  parties  hereto, 
that  the  express  company  will  assume  all  risks  and 
damages  to  its  property,  freight  and  valuable  pack- 
ages, and  also  assume  all  risks  and  damages  to  its 
agents  and  messengers  on  the  said  road/' 

Appellee  insists  that  a  common  carrier  cannot  pro- 
tect itself  by  contract  from  liability  for  negligence  to 
a  person  riding  as  appellee  was  on  appellant's  train, 
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for  the  reason  that  such  a  contract  is  void  as  against 
public  policy. 

This  is  a  correct  statement  of  the  law  in  this  State 
where  the  carrier  is  at  the  time  performing  a  duty  it 
owes  to  the  public  as  a  common  carrier.  A  common 
carrier  may,  however,  become  a  private  carrier  or 
bailee  for  hire  where,  as  a  matter  of  accommodation 
or  special  engagement  he  undertakes  to  carry  some- 
thing which  it  is  not  his  business  to  carry.  Railroad 
Co.  V.  Lockwood,  17  Wall,  on  p.  377;  Coup  v.  Wa- 
bash,  etc.,  B.W.  Co.,  66  Mich.  Ill,  56  Am.  Eep.  374; 
22  N.  W:  215;  Robertson  v.  Old  Colony,  R.  k  Co.,  156 
Mass.  525,  32  Am.  St.  Rep.  482;  31  N.  E.  650;  Chicago, 
etc.,  R.  W.  Co.  V.  Wallace,  66  Fed.  506,  14  C.  O.  A. 
257,  30  L.  R.  A.  161. 

Was  appellant,  in  the  carriage  for  the  express  com- 
pany of  goods  and  appellee  its  agent  in  charge  there- 
of, performing  a  duty  as  a  common  carrier,  or  was  it 
performing  a  service  foreign  to  its  duties  as  a  common 
carrier,  and  which  it  could  not  have  been  compelled 
to  perform?  Railroad  companies  are  not  required  by 
usage  or  common  law  to  transport  the  traffic  of  inde- 
pendent express  companies  over  its  lines  in  the  man- 
ner in  which  the  traffic  is  usually  carried  and  handled, 
and  they  need  not,  in  the  absence  of  a  statute  requir- 
ing it,  furnish  to  such  express  companies  equal  facil- 
ities for  doing  an  express  business  upon  their  pas- 
senger trains.  Sargent  v.  Boston,  etc.,  R.  R.  Corp.,  115 
Mass.  416;  Express  Cases,  117,  U.  S.  1. 

In  the  case  last  cited,  the  railroad  companies  had 
undertaken  to  perform  for  the  public  the  express  busi- 
ness, before  that  time  done  over  the  same  lines  by  ex- 
press companies.  The  express  companies  applied  for 
space  in  the  express  cars  for  their  goods  and  mes- 
sengers, and  the  railroad  companies  refused  to  furnish 
the  space  or  carry  their  messengers,  and  these  suits 
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were  brought  to  compel  the  railroad  to  furnish  the 
dei^ired  express  facilities.  The  court  held  that  it  was 
not  the  duty  of  railroads  to  carry  the  goods  and 
messengers  of  express  companies,  and  that  a  railroad 
in  such  service  was  not  performing  a  duty  it  owed  to 
the  public  as  a  common  carrier.  That  such  right  could 
only  be  acquired  by  an  express  company  by  contract 
with  the  railroad  company.  The  court,  by  Mr.  Chief 
Justice  Waite,  said : 

"The  reason  is  obvious  why  special  contracts  in  ref- 
erence to  this  business  are  necessary.  The  transporta- 
tion required  is  of  a  kind  which  must,  if  possible,  be 
had  for  the  most  part  on  passenger  trains.  It  requires 
not  only  speed,  but  reasonable  certainty  as  to  the 
quantity  that  will  be  carried  at  any  one  time.  As  the 
things  carried  are  to  be  kept  in  the  personal  custody 
of  the  messenger  or  other  employe  of  the  express 
company,  it  is  important  that  a  certain  amount  of  car 
space  should  be  specially  set  apart  for  the  business, 
and  that  this  should,  as  far  as  practicable,  be  put  in 
the  exclusive  possession  of  the  expressman  in  charge. 
As  the  business  to  be  done  is  ^express,'  it  implies  ac- 
cess to  the  train  for  the  loading  at  the  latest,  and  for 
unloading  at  the  earliest,  convenient  moment.  All 
this  is  entirely  inconsistent  with  the  idea  of  an  ex- 
press business  on  passenger  trains  free  to  all  express 
carriers.  Railroad  companies  are  by  law  carriers  of 
both  persons  and  property.  Passenger  trains  have 
from  the  beginning  been  provided  for  the  transporta- 
tion primarily  of  passengers  and  their  baggage.  This 
must  be  done  with  reasonable  promptness  and  with 
reasonable  comfort  to  the  passenger.  The  express 
business  on  passenger  trains  is  in  a  degree  subordi- 
nate to  the  passenger  business,  and  it  is  consequently 
the  duty  of  a  railroad  company  in  arranging  for  the 
express  to  see  that  there  is  as  little  interference  as 
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possible  with  the  wants  of  passengers.  This  implies 
a  special  understanding  and  agreement  as  to  the 
amount  of  car  space  that  will  be  afforded,  and  the  con- 
ditions on  which  it  is  to  be  occupied,  the  particular 
trains  that  can  be  used,  the  places  at  which  they  shall 
stop,  the  price  to  be  paid,  and  all  the  varying  details 
of  a  business  which  is  to  be  adjusted  between  two  pub- 
lic servants,  so  that  each  can  perform  in  the  best 
manner  its  own  particular  duties.  All  this  must  nec- 
essarily be  a  matter  of  bargain,  and  it  by  no  means 
follows  that,  because  a  railroad  company  can  serve 
one  express  company  in  one  way,  it  can  as  well  serve 
another  company  in  the  same  way,  and  still  perform 
its  other  obligations  to  the  public  in  a  satisfactory 
manner.  •  •  •  •  The  railroad  company  performs 
its  whole  duty  to  the  public  at  large  and  to  each  in- 
dividual, when  it  affords  the  public  all  reasonable  ex- 
press accommodations.  If  this  is  done  the  railroad 
company  owes  no  duty  to  the  public  as  to  the  particu- 
lar agencies  it  shall  select  for  that  purpose.    •    •    • 

"The  exact  question,  then,  is  whether  these  express 
companies  can  now  demand  as  a  right  what  they  have 
heretofore  had  only  as  by  permission.  That  depends, 
as  is  conceded,  on  whether  all  railroad  companies  are 
now  by  law  charged  with  the  duty  of  carrying  all  ex- 
press companies  in  the  way  that  express  carriers  when 
taken  are  usually  carried,  just  as  they  are  with  the 
duty  of  carrying  all  passengers  and  freights  when  of- 
fered in  the  way  that  passengers  and  freights  are  car- 
ried. The  contracts  which  these  companies  once  had 
are  now  out  of  the  way,  and  the  companies  at  this 
time  possess  no  other  rights  than  such  as  belong  to 
any  other  company  or  person  wishing  to  do  an  express 
business  upon  these  roads.  If  they  are  entitled  to  the 
relief  they  ask  it  is  because  it  is  the  duty  of  the  rail- 
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road  companies  to  furnish  express  facilities  to  all 
alike  who  demand  them." 

In  the  case  of  Coup  v.  Wasbashy  etc.y  R.  W.  Co.y  supra^ 
the  plaintiff,  the  proprietor  of  a  circus,  sued  the  de- 
fendant railway  company,  as  a  carrier,  for  injuries  to 
the  proprietor's  cars  and  equipment  and  to  persons 
and  animals,  received  by  reason  of  a  collision  of  two 
trains  on  defendant's  road  while  plaintiff's  circus 
train  was  being  hauled  over  the  road  under  a  special 
contract  exempting  the  railroad  company  from  liabil- 
ity for  such  injuries,  although  caused  by  the  negli- 
gence of  defendant's  servants. 

The  railway  company,  under  the  contract,  furnished 
the  engines  and  train  crews  to  transport  plaintiff's 
cars  loaded  with  circus  performers,  animals,  tents, 
etc.,  and  the  contract  provided  that  plaintiff  was  to 
pay  a  certain  fixed  sum  "for  the  use  of  said  machinery, 
motive  power  and  men,  and  the  above  mentioned  priv- 
ileges," the  price  "for  the  run"  to  each  of  several  cities 
to  be  paid  at  the  times  named  therein.  It  was  stipu- 
lated that  the  defendant  did  not  act,  in  the  premises, 
"as  a  carrier,"  but  merely  as  a  "hirer  of  said  ma- 
chinery, motive  power,  right-of-way,  and  of  the  men  to 
move  and  work  the  same,"  etc.  The  contract  pro- 
vided that  the  railway  company  should  not  be  respon- 
sible for  injury  resulting  from  its  own  negligence  "in 
running  the  cars  or  otherwise,"  and  provided  that  two 
advertising  cars  of  plaintiff  should  be  hauled  in  de- 
fendant's passenger  trains.  The  circus  train  ran  in 
two  "sections."  The  forward  one — for  some  cause  not 
shown — ^was  stopped  and  the  second  section  was  al- 
lowed to  collide  with  it,  causing  the  injuries  sued  for. 
It  was  held  that  it  was  legal  and  proper  in  such  a  con- 
tract to  stipulate  that  the  railroad  company  should 
not  be  responsible  for  damages  caused  by  its  negli- 
gence.   The  court,  by  Campbell,  J.,  said: 
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"Unless  this  undertaking  was  one  entered  into  by 
defendant  as  a  common  carrier,  there  is  very  little 
room  for  controversy.  *  *  *  If  it  was  not  a  con- 
tract of  common  carriage  we  need  not  consider  how 
far  in  that  character  contracts  of  exemption  from 
liability  may  extend.  In  our  view  it  was  in  no  sense 
a  common  carrier's  contract,  if  it  involved  any  prin- 
ciple of  the  law  of  carriers  at  all.    ♦    ♦    * 

"It  cannot  be  claimed  on  any  legal  principle  that 
plaintiff  could,  as  a  matter  of  right,  call  upon  defend- 
ant to  move  his  train  under  such  circumstances  and 
on  such  conditions,  and  if  he  could  not,  then  he  could 
only  do  so  on  such  terms  m  defendant  saxo  fit  to  accept. 
♦  ♦  ♦  We  think  the  defendant  was  not  liable  in  the 
action,  and  it  should  have  been  taken  from  the  jury 
and  a  verdict  ordered  of  no  cause  of  action.'' 

A  case  very  similar  to  the  last  was  the  Massachu- 
setts case  of  Robertson  v.  Old  Colony  R.  R.  Co.,  supra.  In 
that  case  the  plaintiff  was  an  employe  of  a  circus  pro- 
prietor and  sued  for  injuries  received  while  he  was 
riding  over  defendant's  road  in  a  car  of  his  employer, 
which  was  being  hauled  under  a  special  contract.  The 
trial  court  ordered  a  verdict  for  defendant  The  court, 
in  affirming  the  case,  said: 

"Unless  the  defendant  was  under  a  common  law  or 
statutory  obligation  to  carry  the  plaintiff  in  the  man- 
ner he  was  carried  at  the  time  of  the  accident,  it  did 
not  stand  towards  him  in  the  relation  of  a  common 
carrier,  and  the  plaintiff  cannot  recover."  The  con- 
tract provided  for  hauling  the  cars  of  the  circus,  and 
the  circus  proprietor  assumed  all  risk  and  agreed  to 
"exonerate  and  save  harmless"  the  defendant  "from 
any  and  all  claims  for  damages  to  persons  and  prop- 
erty." "This  contract,"  the  court  said,  "the  defendant 
had  the  right  to  make,  as  it  was  under  no  obligation 
to  draw  the  cars  as  a  common  carrier." 
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In  Chicagoy  etc.y  R.  W.  Co.  v.  Wallace^  supra^  the 
United  States  Circuit  Court  of  Appeals  (7th  district), 
held  that  when  a  railroad  company  by  special  agree- 
ment, hauls  the  cars  and  property  of  a  circus  over  its 
lines,  it  is  not  a  common  carrier,  but  is  acting  outside 
of  its  duties  as  such,  and  therefore  may  lawfully  con- 
tract  for  entire  exemption  from  liability  for  its  negli- 
gence. The  court  said:  "But  if  the  company,  in  carry- 
ing the  plaintiffs'  property  under  the  contract  and  in 
the  circumstances  in  which  the  undertaking  was  en- 
tered into,  was  not  acting  as  a  common  carrier  of  the 
plaintiff's  goods,  but  in  the  capacity  of  an  ordinary 
private  carrier  for  hire,  then  the  company  had  the 
right  to  make  the  contract,  and  both  parties  are  bound 
bj  its  terms.  That  the  company,  in  carrying  the  goods 
under  the  contract,  was  a  private,  and  not  a  common 
01  public,  carrier,  is  the  conclusion  which  the  court 
has  reached."  See  also  Hartford,€tc.j  Ins.  Co.  v.  Chicago^ 
etc.,  R.  W.  Co.,  70  Fed.  201. 

In  B€i€8  V.  Old  Colony  R.  R.  Co.,  147  Mass.  255, 17  N. 
E.  633,  an  express  messengeu  was  injured  while 
riding  as  messenger  in  a  baggage  car  in  a  passenger 
train.  The  contract  by  which  the  express  company's 
freight  and  messenger  were  carried  provided  that  the 
messenger  should  be  in  the  express  car,  and  that  the 
railroad  company  would  issue  to  him  "a  season  ticket" 
at  season-ticket  rates,  being  below  regular  full  fare. 
The  contract  between  the  two  companies  further  pro- 
vided that  the  express  company  and  its  messengers 
should  "assume  all  risks  of  accidents  and  injuries," 
and  that  the  railroad  company  should  be  free  and  dis- 
charged from  all  claims  and  demands  growing  out  of 
any  injuries  receiA^ed  by  the  messenger  while  on  the 
road. 

The  messenger,  at  the  request  of  the  express  com- 
pany, executed  and  delivered  to  the  railroad  company, 
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in  pursuance  of  the  agreement  between  the  two  com- 
panies, an  agreement  reciting  that  by  the  rules  of  the 
railroad  company  passengers  were  not  permitted  to 
ride  in  the  baggage  cars,  and  reciting  that  the  pas- 
senger was  the  holder  of  a  "season  ticket"  and  was  an 
express  messenger,  and  as  such  desired  to  ride  in  the 
b^gS^g®  car  "for  the  more  convenient  dispatch  of  his 
business"  as  such;  the  agreement  then  continued 
**that  in  consideration  of  said  company  allowing  him 
to  ride  in  the  baggage  cars  on  its  trains,  the  under- 
signed will  assume  all  risk  of  accidents  and  injuries 
resulting  therefrom,  and  will  hold  said  company  free 
and  discharged  from  all  claims  and  demands  in  any 
way  growing  out  of  any  injuries  received  by  him  while 
so  riding." 

The  messenger  executed  this  agreement  unwill- 
ingly, and  only  because  he  understood  that  he  could 
not  retain  his  employment  as  messenger  unless  he  did 
execute  it.  The  season  ticket  prohibited  its  use  for 
express  business,  but  had  stamped  upon  it  a  state- 
ment that  "the  holder  of  this  ticket,  having  released 
the  company  from  all  liability,  will  be  permitted  to 
ride  on  the  baggage  car." 

There  was  a  notice  posted  in  the  baggage  car,  and 
the  rule  it  announced  was  uniformly  enforced,  that 
"No  passenger  will  be  allowed  to  ride  in  the  baggage 
car  on  any  train  unless  he  has  signed  a  release  dis- 
charging the  company  from  all  claims  and  demands 
in  any  way  growing  out  of  any  accident  or  injuries 
while  riding  in  such  car,"  etc.  It  happened  that  in 
this  case  the  injury  would  not  have  been  received  if 
the  messenger  had  been  in  the  passenger  car  instead 
of  the  express  oar. 

The  court  held  that  the  contract  was  binding  and 
worked  a  release  of  such  injuries  as  were  received  by 
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reason  of  the  plaintiff's  riding  in  the  baggage  ear. 
The  court  said : 

"The  question  of  the  right  of  carriere  to  limit  their 
liability  for  negligence  in  the  discharge  of  their  duty 
as  carriers  by  contracts  with  their  customers  or  pas- 
sengers in  regard  to  such  duties,  does  not  arise  under 
this  contract  as  construed  in  this  case.  See  Railroad 
Co.  V.  Looktcoody  n  Wall.  357;  and  Gristcold  v.  New 
Yorkj  etCj  R.  R.  Co.^  53  Conn.  371, 4  Atl.  261.  It  was  not 
a  contract  for  carriage  over  the  road,  but  for  the  use  of 
a  particular  car.  The  consideriation  of  the  plaintiff's 
agreement  was  not  the  performance  of  anything  by 
the  defendant  which  it  was  under  any  obligation  to 
do,  or  which  the  plaintiff  had  any  right  to  have  done. 
It  was  a  privilege  granted  to  the  plaintiff.  The  plain- 
tiff was  not  compelled  to  enter  into  the  contract  in 
order  to  obtain  the  rights  of  a  passenger." 

In  a  later  case  in  the  same  court,  Hosmer  v.  Old 
Colony  R.  R.  Co.,  156  Mass.  506,  31  N.  E.  652,  an 
express  messenger  riding  in  the  baggage  car  under  a 
similar  contract  and  with  a  similar  ticket,  was  injured 
in  a  wreck  which  involved  the  whole  train,  and  in 
which  many  passengers  in  the  ordinary  passenger  cars 
were  killed  and  others  injured.  The  train  was  derailed 
by  defendant's  negligence.  The  court  refers  to  the 
case  in  147  Mass.,  and  states  that  the  decision  was 
then  limited  to  injuries  occasioned  by  riding  in  the 
baggage  car,  and  did  not  involve  the  application  of 
the  release  to  injuries  otherwise  received.  The  court 
said: 

"This  question  is  now  presented  to  us,  and  we  are  of  . 
opinion  that  the  contract  does  include  such  injuries. 
The  contract,  after  reciting  that  the  railroad  com- 
pany does  not  allow  passengers  to  ride  in  the  baggage 
cars  of  any  of  its  trains,  and  that  the  undersigned  (the 
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plaintiff)  4s  desirous  of  riding  in  such  car  for  the 
more  convenient  dispatch  of  his  business  as  an  ex- 
pressman/ proceeds  as  follows:  *It  is  understood  and 
agreed  that^in  consideration  of  said  company  allowing 
him  to  ride  in  baggage  cars  on  its  trains,  the  under- 
signed will  assume  all  risks  of  accident  and  injuries 
resulting  therefrom,  and  will  hold  said  company  free 
and  discharged  from  all  claims  and  demands  in  any 
way  growing  out  of  any  injuries  received  by  him  while 
so  riding.' 

^^It  seems  to  us  that  the  nature  and  fair  import  of 
the  words  used  was  that  the  plaintiff  should  take  the 
risk  of  all  injuries  received  hy  him  while  riding  in  the 
baggage  car,  however  arising.  The  place  where  he 
was  riding  was  one  in  which  the  defendant  was  under 
no  obligation  to  carry  him.  The  contract  gave  the 
plaintiff  a  privilege  which  he  sought  for  his  own  con- 
venience. That  it  was  a  valid  contract  cannot  be 
questioned  since  the  decision  in  Bates  v.  Old  Colony 
R.  R.  Co.j  147  Mass.  255, 17  N.  E.  633.  See  also  Quiniby 
V.  Boston^  etc.,  R.  R.  Co.,  150  Mass.  365,  23  N.  E.  205." 

Under  the  doctrine  declared  in  the  Express  Cases, 
supra,  the  property  was  being  carried  by  appellant, 
not  as  a  common  carrier  in  the  performance  of  a  pub- 
lic duty,  but  being  carried,  with  a  messenger  in 
charge,  as  a  private  carrier,  the  right  to  have  it  and 
him  carried  having  first  been  secured  to  the  express 
company  by  private  contract,  the  only  way  known  to 
the  law  by  which  the  right,  either  as  to  the  goods  or 
appellee  as  express  messenger  in  charge,  could  be 
acquired. 

Appellee,  when  he  went  upon  the  appellant's  train 
and  took  charge  of  the  express  packages  in  the  bag- 
gage car,  did  not  go  as  a  passenger  who  merely  de- 
sired to  be  carried  on  the  train  from  one  point  to  an- 
other.   Carriage  was  not  the  object  of  his  going  upon 
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the  traiUy  that  was  merely  incidental.  His  purpose 
was  not  to  be  upon  the  train,  in  the  cars  provided  for 
passengers,  but  that  he  might  handle  and  care  for  the 
property  of  his  employer  thereon,  in  the  space  set 
apart  in  the  baggage  car  for  that  purpose.  Under  the 
authorities  cited,  it  was  not  the  duty  of  appellant,  as  a 
common  carrier,  to  carry  for  the  express  company  the 
goods  or  messenger  in  charge  of  them.  The  contract 
between  appellant  and  the  express  company  gave  it 
and  its  messenger  rights  which  appellant  as  a  com- 
mon carrier  could  not  have  been  compelled  to  grant. 
Express  Cases j  supra;  Bates  v.  Old  Colony  R.  R.  Co.f 
supra;  Hosmer  v.  Old  Colony  R.  R.  Co.y  supra. 

The  contracts  set  out  In  the  third  paragraph  of  an- 
swer were  not  in  regard  to  any  duties  appellant  was 
required  to  perform  as  a  common  carrier,  nor  did  such 
contracts  attempt  to  limit  the  liability  of  appellant 
for  negligence  in  the  discharge  of  its  duties  as  a  com- 
mon carrier,  the  same  are  therefore  binding  upon  all 
the  parties  thereto.  Appellee  by  his  contract  assumed 
all  the  dangers  of  the  trip  however  occasioned,  and 
undertook  and  agreed  to  release  and  discharge  appel- 
lant from  all  liability  if  he  in  any  way  should  be  in- 
jured in  his  person  by  the  negligence  of  appellant,  and 
authorized  and  empowered  the  express  company  to 
enter  into  a  contract  exempting  appellant  from  all 
liability  for  injuries  to  appellee.  The  contract  of  the 
express  company  with  appellant  was  therefore  bind- 
ing upon  appellee  the  same  as  if  he  had  executed  it 
in  person.  It  follows  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  third  paragraph  of  answer. 

It  is  not  alleged  in  the  second  paragraph  of  answer 
that  the  express  company  or  appellee  in  any  contract 
with  appellant  ever  assumed  any  risks  or  damages  of 
any  kind,  or  that  the  appellant  had  notice  or  knowl- 
edge of  the  terms  of  the  agreement  between  appellee 
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and  the  express  company.  The  mere  fact  that  appel- 
lee had  entered  into  the  contract  alleged  with  the  ex- 
press company  would  not  entitle  appellant  to  the 
benefit  thereof.  The  court  did  not  err  in  sustaining 
the  demuiTer  to  the  second  paragraph  of  answer. 

Judgment  reversed,  with  instructions  to  overrule 
the  demun*er  to  the  third  paragraph  of  answer,  and 
for  further  proceedings  not  inconsistent  with  this 
opinion. 
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Jg  ^1  [No.  17,748.    FQed  October  1,  1896.] 

160  mi  Statutory  CoNSTRUonoN.— W^^n  Ghrammatical  Construction  Dis- 

regarded.— Where  the  legislative  sense  of  a  statute  is  plain,  the 
exact  grammatical  oonstmotion  and  propriety  of  lang^uage  may  be 
disregarded. 
Same. — Intoxicating  Liquors. —  OrammaticcU  Construction. —  The 
word  **and"  in  section  10  of  the  Act  of  March  11',  1895,  which  sec- 
tion declares  that  its  provisions  shaU  apply  to  persons,  places,  and 
sales  of  spirituous,  vinous,  malt  "and  "other  intoxicating  liquors, 
will  be  construed  as  "or,"  it  being  necessary  to  so  construe  the 
word  "and"  to  harmonize  said  section  10  with  the  other  sections  of 
the  statute. 

From  the  Vigo  Circuit  Court  Reversed. 

W.  A.  Ketchanij  Attomey-Greneral,  S.  M.  Huston^ 
E.  F.  Bitter^  Duncan^  Smith  &  Homhrooky  and  F.  E. 
Matson,  for  State. 

Lamb  &  Beasley,  S.  R.  Hamtlly  Allen  Zollars^ 
Stuart  Bros.  &  Hammond,  Elliott  &  Elliott,  and  Baker 
&  Daniels,  for  appellee. 

Jordan,  J. — This  prosecution  is  based  upon  sec- 
tions 2  and  4  of  an  act  of  the  General  Assembly,  ap- 
proved March  11,  1895,  (Acts  1895,  p.  248).    A  state- 
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ment  of  the  charges  against  the  appellee  was  given  in 
the  appeal  of  State  v.  Gerhardt,  145  Ind.  439,  and  the 
principal  questions  herein  involved  were,  in  that  case, 
decided  adversely  to  the  contentions  of  counsel  for  ap- 
pellee. It  is  insisted  that  the  information  does  not 
sufficiently  charge  a  public  offense  under  either  of  said 
sections,  for  the  reason  that  it  alleges  only  that  the  de- 
fendant '^was  engaged  in  the  sale  of  spirituous, 
vinous,  and  malt  liquors."  The  contention  is  that 
after  the  words  "malt"  the  words  "and  other  intoxica- 
ting liquors"  should  have  been  inserted  in  the  in- 
formation, and  that  this  omission  is  fatal  to  the 
pleading.  The  insistence  is,  that  as  section  10,  of  the 
statute  in  controversy,  declares  that  its  provisions 
"shall  apply  to  persons,  places  and  sales  of  spirituous, 
vinous,  malt,  and  other  intoxicating  KqtiorSy  whether 
conducted  under  the  law  of  the  State  of  Indiana  li- 
censing, regulating  and  restricting  the  sales  of  such 
liquors  to  be  used  as  a  beverage,  or  by  virtue  of  any 
laws  of  the  United  States,"  etc. ;  that  the  legislature 
thereby  imposed  a  limitation  upon  the  operation  of 
the  law,  and  hence  no  prosecution  can  be  maintained, 
under  sections  2  and  4,  unless  it  is  made  to  appear  that 
the  accused  was  engaged  in  conducting  a  saloon 
wherein  he  sold  not  only  such  intoxicating  liquors  as 
spirituous,  vinous  and  malt,  but  in  addition  to  these, 
other  intoxicating  liquors.  Or,  in  other  words,  if  the 
liquor  seller  was  engaged  in  selling  spirituous  liquors 
alone,- to  be  drunk  as  a  beverage,  he  could  not,  under 
the  "Nicholson  Law,"  be  required  to  conduct  the  sales 
thereof  separate  from  other  business,  or  to  exclude  de- 
vices for  amusements  from  his  saloon,  or  to  remove 
his  screens  during  the  times  in  which  intoxicating 
liquors  are  prohibited  by  law. 

Upon  an  examination  of  the  statute  as  an  entirety, 
the  fallacy  of  appellee's  proposition  is  apparent.    It  is 
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true>  as  contended,  that  in  section  10  the  clause  or  ex- 
pression, "ami  other  intoxicating  liquorsj^  follows  im- 
mediately after  the  word  "malt,"  but  in  the  preceding 
sections,  namely,  1,  2,  3,  4,  5,  6,  and  9,  after  the  words 
"spirituous,  vinous,  malt,"  the  clause  "or  other  intox- 
icating liquors"  invariably  follows;  "or"  being  used 
disjunctively  in  each  particular  instance.  It  is  a  well 
recognized  canon  of  interpretation  by  which  courts 
are  guided  in  the  consideration  of  statutes  that  where 
the  legislative  sense  is  plain,  the  exact  grammatical 
construction  and  propriety  of  language  may  be  disre- 
garded. In  obedience  to  this  rule,  courts  have  fre- 
quently interpreted  "and"  as  meaning  "or,"  and  vice 
versa.  Bishop  Statutory  Crimes,  section  243 ;  Am.  and 
Eng.  Ency.  of  Law,  Vol.  1,  569;  Id.  Vol.  17,  218;  Id. 
VoL  23, 370. 

Another  rule  controlling  the  interpretation  of 
statutes  is,  that  all  the  parts  of  the  same  act  must  be 
considered  together,  and  if  one  part,  standing  by 
itsell^  is  obscure,  its  meaning  may  be  disclosed  by  an- 
other part  of  the  same  statute.  The  consideration  of 
the  entire  act  may  expand  or  restrict  the  terms  of 
some  particular  clause. 

By  a  comparison  of  the  phrase  "and  other  intox- 
icating liquors,"  as  it  appears  in  section  10,  with  the 
other  sections  to  which  we  have  referred,  it  is  clear 
that  in  order  to  arrive  at  the  true  legislative  intent 
in  which  it  was  employed,  it  must  be  read  "or  other 
intoxicating  liquors."  That  "and"  was  there  used  in 
a  disjunctive  sense,  in  like  manner  as  "or"  in  the  ante- 
cedent sections.  By  so  holding  we  harmonize  and 
render  section  10  consistent  with  the  others.  A  con- 
struction or  interpretation  which  produces  the  great- 
est harmony  and  the  least  inconsistency  is  laid  down 
by  the  authorities  as  one  of  the  safe  guides  to  be  fol- 
lowed by  courts  in  the  consideration  of  statutes. 
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From  the  conclusion  reached  it  follows  that  the  in- 
formation is  not  open  to  the  objections  urged  by 
appellee. 

No  other  objections  against  the  information  are  pre- 
sented, therefore  its  sufficiency,  in  other  respects,  is 
not  considered. 

Judgment  reversed. 


HORNBROOK  V.  PoWELL  ET  AL. 
[No.  17,969.    Filed  October  1,  1896.] 

HAR3>rT«Kffl  Ebbob.— t/ur^  in  Cause  Triable  by  Courf.— Where  in 
an  action  on  notes,  and  to  set  aside  a  conveyance  as  fraudulent, 
triable  by  the  court,  and  the  jury,  called  to  determine  certain  ques- 
tions of  fact,  were  instructed  to  return  a  general  verdict  as  to  the 
notes,  instead  of  being  directed  to  find  on  the  particular  questions 
of  fact,  and  the  court  disregarded  the  verdict  of  the  jury,  the  error 
was  harmless. 

Same. — Stoearing  of  Jury  in  Cause  Triable  Only  by  Court, — ^Where 
in  an  action,  triable  only  by  the  court,  a  jury  is  called  to  determine 
certain  questions  of  fact,  and  are  erroneously  sworn  to  "well  and 
truly  try  the  cause  now  in  hearing,"  etc.,  and  the  court  in  render- 
ing judgment  disregards  the  verdict  of  the  jury,  and  makes  a  find- 
ing for  itself  on  every  question,  the  error,  if  any,  is  harmless. 

Prom  the  Warrick  Circnit  Court.  Affirmed. 
8,  E.  Homhroohy  for  appellant. 

Hatfield  &  Hemenway  and  F.  H.  Hatfieldj  for  ap- 
pellees. 

McCabe,  J. — This  was  a  suit  founded  on  two  prom- 
issory notes,  alleged  to  have  been  executed  by  appel- 
lee, William  Powell,  to  appellant,  and  to  set  aside  an 
alleged  fraudulent  conveyance  of  real  estate  to  the  ap- 
pellees, William  Powell  and  Lizzie  Powell,  his  wife,  as 
tenants  by  entireties.    A  trial  of  the  issues  resulted  in 
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a  finding  for  the  plaintiff  as  to  the  notes  sued  on  and 
interest  in  the  sum  of  |206.94  and  |20.00  attorneys' 
fees,  and  a  finding  against  the  plaintiff  as  to  the  al- 
leged fraudulent  conveyance,  on  which  finding  the 
court  rendered  judgment  over  the  plaintiff's  motion 
for  a  new  trial. 

Overruling  the  latter  motion  is  the  error  assigned. 

The  ground  on  which  it  is  contended  that  the  mo- 
tion for  a  new  trial  ought  to  have  been  sustained,  as 
stated  therein,  is  that  "the  court  submitted  the  issues 
as  to  the  notes  to  the  jury,  and  they  were  sworn  to  try 
the  case  as  in  an  action  at  law." 

Under  our  statute  the  issues  formed  upon  the  com- 
plaint were  such  as  are  triable  by  the  court  without  a 
jury.  Section  412,  Burns'  R  S.  1894  (409,  R  S. 
1881);  Israel  v.  Jackson^  93  Ind.  543;  Hendricks  v.  Franh^ 
86  Ind.  278.  The  latter  part  of  the  section  of  the 
statute  above  referred  to  empowered  the  court  in  its 
discretion  and  for  its  information  to  submit  any  ques- 
tion of  fact  to  a  jury. 

The  jury  were  sworn,  over  appellant's  objection,  to 
"well  and  truly  try  the  cause  now  in  hearing,"  etc. 
The  court  directed  the  jury  "to  find  a  verdict  only 
upon  the  issues  joined  in  regard  to  said  promissory 
notes  and  answer  two  interrogatories"  submitted  by 
the  court.  The  verdict,  interrogatories,  and  answers 
thereto  are  as  follows:  "We,  the  jury,  find  for  the 
plaintiff  against  William  Powell,  and  assess  the  plain- 
tiff's damages  at  the  sum  of  |206.94  and  $10.00  attor- 
neys' fees.  CoNSTANTiNE  HiEUR,  Foreman." 

Interrogatories:  "Was  the  defendant,  William 
Powell,  indebted  to  his  wife  for  money  borrowed  from 
her  on  the  25th  day  of  May,  1894,  when  the  deed  from 
Mrs.  Baker  was  made  to  Powell  and  his  wife?  An- 
swer.   Yes. 

"If  he  was  indebted  to  her  was  the  deed  made  to 
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himself  and  his  wife,  by  his  direction,  in  consideration 
and  payment  of  such  indebtedness?    Answer.    Yes/^ 

And  then  the  record  reads:  "And  having  heard  the 
evidence  and  argument  of  counsel,  and  being  suffi- 
ciently advised  by  the  verdict  and  answers  to  inter- 
rogatories returned  by  the  jury, and  being  in  all  things 
sufficiently  advised  in  the  premises,  the  court  finds 
there  is  due  the  plaintiff  on  the  notes  mentioned  in  his 
complaint  the  sum  of  |206.94,  balance  of  principal  and 
interest,  and  the  further  sum  of  f 20.00  attorney's  fees, 
and  on  the  issue  as  to  whether  the  lands  described  in 
the  complaint  were  fraudulently  conveyed  to  the  de- 
fendants as  tenants  by  the  entireties,  the  court  finds 
for  the  defendants. '^ 

Then  the  judgment  follows  upon  this  finding. 

The  answer  was,  1,  general  denial;  2,  want  of  con- 
sideration as  to  the  notes  sued  on,  and  3,  in  confession 
and  avoidance  as  to  the  notes  sued  on. 

There  are  in  this  record  two  irregularities  com- 
plained of.  One  in  swearing  the  jury  to  try  the  case 
generally,  instead  of  swearing  them  to  try  such  par- 
ticular questions  of  fact  as  the  court  for  its  informa- 
tion might  submit  to  them.  Lafce  Erie,  etc.,  B.  W.  Co.  v. 
Griffiny  92  Ind.  487.  The  other  was  in  directing  the 
jury  to  return  a  verdict  as  to  the  notes.  It  should  have 
been  directed  to  find  upon  such  particular  questions  of 
fact  concerning  the  notes  as  the  court  should  have 
specifically  directed,  instead  of  directing  them  to  find 
a  verdict  as  to  such  notes. 

In  such  case  the  jury  cannot  try  the  case  generally, 
but  it  must  be  tried  by  the  court,  and  the  court  must 
make  its  own  finding.  Lake  Erie,  etc.,  R.  W.  Co.  v.  Grif- 
fin  et  <ii,  supra;  Pence  v.  Garrison  et  al.,  93  Ind.  345; 
Israel  v.  Jackson  et  al., supra.  The  court  did  make  a  find- 
ing on  every  question  for  itself.  The  court  practically 
disregarded  the  verdict  the  jury  returned  as  to  the 
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notes  and  made  a  different  finding  of  its  own,  because 
the  jury  found  for  the  plaintiff  f 206.94  and  $10.00  at- 
torneys' fees,  while  the  court  found  there  is  due  the 
plaintiff  on  the  notes  mentioned  $206.94  and  $20.00 
attorneys'  fees. 

The  case  of  Israel  v.  Jackson  et  al.y  supra,  was  held  to 
be  one  of  exclusive  equitable  cognizance  prior  to  the 
code  in  which  the  court  must  try  the  case,  though  it 
might  call  a  jury  for  its  information.  After  hearing  all 
the  evidence  in  that  case,  the  court  discharged  the 
jury  without  allow^ing  them  to  make  any  finding,  and 
the  court  found  for  the  defendant.  This  was  com- 
plained of  as  error.  The  court  there  said :  "This  suit 
being  in  its  legal  effect  an  action  for  relief  against  an 
alleged  series  of  fraudulent  practices,  would  have 
been,  prior  to  the  18th  day  of  June,  1852,  a  matter 
of  exclusively  equitable  jurisdiction.  Consequently 
whether  any  of  the  questions  of  fact  presented  in  the 
cause  should  be  sent  to  a  jury  for  trial  rested  entirely 
in  the  discretion  of  the  circuit  court  For  the  same 
reason  any  verdict  which  the  jury  might  have  re- 
turned would  only  have  been  for  the  information  of 
the  court  and  not  obligatory  upon  it,  in  the  final 
disposition  of  the  cause.  The  court,  therefore,  in  the 
exercise  of  a  sound  discretion,  could  have  disregarded 
any  verdict  which  the  jury  might  have  rendered  in  the 
cause.  This  is  the  construction  which  we  have  several 
times  placed  upon  the  section  of  the  code  set  out  as 
above.  Hendricks  v.  Frank,  86  Ind.  278;  Lake  Erie, 
etc.,  B.  W.  Co.  V.  Oriffin,  et  al.,  92  Ind.  487;  Car- 
michaelr.  Adams,  91  Ind.  526;  Pence  y.  Oarrison,  93 
Ind.  345.'' 

The  effect  of  the  action  of  the  court  in  this  case  in 
disregarding  the  verdict  of  the  jury  as  to  the  notes 
upon  the  rights  of  the  appellant,  are  no  greater  than 
if  the  court  had,  at  the  conclusion  of  the  evidence, 
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without  permitting  them  to  make  any  finding  upon 
that  question,  discharged  the  jury.  That  is  practically 
in  effect  what  the  court  did  as  to  that  part  of  the  find- 
ing of  the  jury.  The  irregularity,  if  it  was  an  irregu- 
larity, of  directing  them  to  return  a  verdict  as  to  a 
part  of  the  case  did  not  harm  appellant,  especially  as 
he  is  not  claiming  that  the  court's  finding  upon  that 
branch  of  the  case  was  not  sustained  by  the  evidence. 
While  it  is  true  that  the  jury  cannot  render  a  bind- 
ing verdict  in  such  a  case  as  this,  neither  is  it  true 
that  their  verdict  did  bind  the  court,  but  on  the  con- 
trary the  court  disregarded  it.  It  is  also  true  that  the 
jury  ought  not  to  be  sworn  to  try  the  case  generally  as 
they  were  sworn,  but  should  be  sworn  to  try  such  par- 
ticular questions  of  fact  as  the  court  might  submit  to 
them.   Israel  v.  Jackson^  supra;  Hendricks  v.  Franks 

supra;  Lake  Erie^  etc.^  B.  W.  Co.  v.  Chriffin^  supra; 
Carmichael  v.    Adams,   supra;   Pence  v.   Oarrison, 

supra. 

But  an  oath  administered,  as  the  one  was  in  this 
case,  has  always  been  held  suflBcient  to  make  the  an- 
swers to  interrogatories  by  the  jury  valid  in  other 
cases  without  being  specially  sworn  to  try  the  par- 
ticular questions  of  fact  embraced  in  such  interroga- 
tories. Besides,  there  is  no  claim  made  that  the  fail- 
ure to  swear  the  jury  to  try  the  particular  questions 
of  fact  submitted  to  them  by  the  interrogatories  in 
this  case  in  any  way  harmed  the  appellant 

We  conclude  that  both  irregularities  were  harmless, 
and  therefore  not  material  error.  The  circuit  court  did 
not  err  in  overruling  the  motion  for  a  new  triaL 

The  judgment  is  affirmed. 
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Vandevender  et  al.  V,  Moore  et  al. 

[No.  17,826.    FUed  May  7,  1896.     Rehearing  .denied  Oct.  1,  1896.] 

Practice. — Partition. — Objections  to  a  judgment  in  partition  of  lands 
setting  off  the  portion  of  one  party  without  any  adjudication  as  to 
the  rights  of  the  other  parties  must  be  made  by  motion  to  modify 
such  judgment  in  the  trial  court,    p.  47. 

Judicial  Sale.— 57ieriy«  Certificate, — Lien.— A  certificate  of  sheriff's 
sale  of  real  estate  confers  no  title,  but  is  evidence  only  of  a  lien.  jp.  4^. 

Same. — Rights  of  Married  Women, — Parties.  —  The  wife  of  a  pur- 
chaser of  lands  sold  under  foreclosure  of  a  mechanic's  lien  acquires 
no  interest  in  such  lands  as  against  a  prior  mortgagee  thereof, 
and  in  an  action  to  foreclose  such  mortgage  it  was  not  necessary  to 
make  the  wife  of  the  purchaser  at  the  mechanic's  lien  sale  a  party 
defendant,    pp,  60  and  61. 

From  the  Madison  Circuit  Court  Reversed. 
T.  B.  Orr,  for  appellants. 
Bagot  iSb  Bagot^  for  appellees. 

MoCabe,  J. — ^The  appellee,  Julia  A.  Moore,  and  her 
husband,  sued  the  appellants  for  partition  of  and  to 
quiet  title  in  and  to  real  estate  consisting  of  nine  acres 
and  a  fraction  of  land  in  Madison  county.  The  issues 
formed  upon  the  complaint  and  cross-complaint  were 
tried  by  the  court  without  a  jury,  resulting  in  a 
special  finding  of  the  facts,  on  which  the  court  stated 
a  conclusion  of  law  favorable  to  appellee,  Julia  A., 
and  thereupon  the  court  rendered  judgment  quieting 
her  title  to  the  undivided  one-third  and  of  partition  in 
her  favor;  her  husband  seems  to  have  been  made  a 
party  simply  because  he  was  the  husband  of  the  plain- 
tiff. The  only  error  assigned  is  upon  the  conclusion 
of  law  stated  by  the  court. 

The  substance  of  the  special  finding  is  to  the  effect 
that,  in  May,  1891,  Decatur  Vandevender  was  the 
owner  of  the  legal  title  of  the  land,  describing  it,  and 
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at  the  same  time  one  Charles  Orvis  owned  the  equita- 
ble title.  And  at  the  same  time,  Niece  &  Niece  held 
a  mechanic's  lien  against  said  real  estate;  that,  on 
December  3,  1891,  said  Vandevender  and  wife  con- 
veyed said  land  to  said  Orvis,  and  thereupon  on  the 
same  day  said  Orvis  and  wife  mortgaged  back  to  said 
Vandevender  said  land  to  secure  notes  for  the  pur- 
chase-money, aggregating  $4,048.00,  which  mortgage 
was  duly  recorded  December  7, 1891;  that,  on  June  11, 
1891,  said  Niece  &  Niece  foreclosed  their  mechanic's 
lien  in  the  Madison  Circuit  Court,  making  defendants 
therein  said  Vandevender,  Orvis,  and  others,  the  judg- 
ment amounting  to  $181.00  and  costs;  that  on  August 
6,  1892,  said  land  was  sold  by  the  sheriff  of  said 
county  on  the  last  named  decree  to  said  Samuel  P. 
Moore  for  (218.30,  the  amount  of  the  decree  and  costs. 
No  redemption  from  said  sale  having  been  made,  on 
August  7,  1893,  said  sheriff  executed  to  said  Samuel 
I*.  Moore,  a  deed  pursuant  to  his  certificate  issued  to 
said  Moore  on  the  sale  aforesaid;  that  during  all  the 
time  mentioned  above,  and  ever  since,  appellee,  Julia 
A.  Moore,  was  and  is  the  wife  of  appellee,  Samuel  P. 
Moore;  that  on  March  13, 1893,  said  Vandevender  ob- 
tained a  decree  in  the  Madison  Circuit  Court  foreclos- 
ing his  mortgage  for  $4,475.72,  making  Orvis  and 
wife,  Samuel  P.  Moore  and  others,  defendants,  but 
did  not  make  appellee,  Julia  A.  Moore,  a  party  in  any 
way;  that  in  said  last  named  decree  the  court 
specially  found  and  adjudged  that  said  Samuel  P. 
Moore  had  and  held  a  lien,  evidenced  by  the  sheriff's 
certificate  aforesaid,  which  lien  was  further  found  and 
adjudged  to  be  junior  and  subsequent  to  the  lien  of 
the  mortgage  of  said  Vandevender;  that  on  April  22, 
1893,  the  sheriff  of  said  countv  sold  said  real  estate 
to  said  Vandevender  for  (2,200.00  on  a  precept  duly 
issued  to  him  on  said  last  named  decree,  and  issued  to 
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said  purchaser  a  certificate  of  such  sale;  and  no  re- 
demption having  been  made  from  said  sale,  said 
sheriff,  on  April  23,  1894,  executed  a  conveyance  of 
said  real  estate  to  said  Vandevender,  pursuant  to  said 
sale  and  certificate  aforesaid;  that  the  rental  value 
of  said  real  estate  for  the  year  1893  was  |20.00;  that 
Vandevender  has  paid  all  the  taxes,  amounting  to 
120.00;  that  Vandevender  had  full  possession  of  the 
real  estate,  and  that  no  conveyances  have  been  made 
by  either  of  the  parties'  since  those  already  mentioned ; 
that  a  reasonable  attorney's  fee  for  plaintiff's  attorney 
is  $100.00,  and  that  said  real  estate  is  vrorth  less  than 
|;10,000.00. 

The  conclusion  of  law  is:  **That  Julia  A.  Moore  is 
the  owner  of  one-third  in  fee  and  entitled  to  have  par- 
tition of  the  same,  and  recover  of  said  defendant  Van- 
devender 16.66,  less  the  taxes  which  he  has  paid 
thereon  |6.66.'' 

The  cqnclusion  of  law  is  so  general  that  it  is  diffi- 
cult to  determine  what  was  the  legal  conclusion,  or 
rather,  it  involves  several  legal  conclusiona 

It  will  be  observed  that  the  facts  found  show  that 
the  mechanic's  lien  was  older  than  the  mortgage,  and 
therefore  the  sheriff's  sale  and  deed  thereunder,  in  the 
absence  of  other  facts,  vested  title  in  Samuel  P. 
Moore,  the  purchaser  thereunder,  paramount  and  su- 
perior to  the  title  vested  in  Vandevender  by  his  pur- 
chase at  his  foreclosure  sale  under  his  mortgage.  That 
being  so,  it  is  difficult  to  see  how  Julia  A.  Moore,  wife 
of  Samuel  P.,  became  vested  with  any  other  interest 
therein  than  that  of  an  inchoate  or  contingent  inter- 
est, which  has  not  as  yet,  and  may  never,  ripen  into 
any  actual  interest  whatever. 

Because,  if  the  facts  last  mentioned  are  uncon- 
trolled by  the  other  facts  found,  Samuel  P.  Moore  is 
the  owner  in  fee-simple  of  all  the  land,  and  his  wife,* 
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Julia  A.,  has  no  fee-simple  interest  in  any  part  of  the 
land,  nor  any  other  interest  which  can  be  the  subject 
of  partition  (Burns'  R.  S.  1894,  sections  1200,  1201, 
R  S.  1881,  1186,  1187),  or  of  an  action  to  quiet  title 
Bums'  R  S.  1894,  section  1082  (R.  S.  1881, 1070). 

The  judgment  in  this  case  quiets  the  title  in  Julia  A. 
in  the  undivided  one-third  of  the  land  and  awards  par- 
tition in  her  favor  without  any  showing  who  owns  the 
other  two-thirda  It  is  difficult  to  comprehend  on 
what  ground  a  partition  judgment  can  rest  where 
land  is  only  set  off  to  one  of  the  parties  without  any 
adjudication  as  to  the  rights  of  the  other  parties,  or 
as  to  who  is  entitled  to  the  balance  of  the  land.  How- 
ever, this  is  such  an  objection  as  must  be  taken  by  a 
motion  in  the  trial  court  to  modify  which  was  not 
done. 

It  seems  probable  that  the  rights  of  Julia  A.  Moore 
so  engrossed  the  minds  of  the  court  and  counsel  that 
the  rights  of  the  appellant  Vandevender  in  the  bal- 
ance of  the  land,  which  were  not  in  controversy,  were 
overlooked  or  entirely  forgotten. 

But  it  is  conceded  by  the  appellee's  counsel  that, 
under  all  the  facts  found,  Vandevender's  purchase  at 
sheriff's  sale  under  his  foreclosure  decree  vested  in 
him  title  paramount  and  superior  to  the  title  vested 
in  Samuel  P.  Moore  under  his  purchase  at  sheriff's 
sale  on  the  decree  foreclosing  the  Nieces'  mechanic's 
lien. 

That  concession  rests  upon  the  fact  that  in  the  fore- 
closure of  his  mortgage  by  Vandevender  it  was  spec- 
ially found  and  adjudged  that  Samuel  P.  Moore  held 
a  lien  by  virtue  of  his  certificate  of  sheriff's  sale  on 
the  mechanic's  lien  foreclosure,  and  that  Vande- 
vender's  mortgage  lien  was  prior  and  superior  thereto. 

It  has  been  held  by  this  court,  and  we  think  cor- 
rectly, that  a  decree  of  foreclosure  of  a  junior  lien 
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wherein  it  is  adjudged  that  such  lien  is  senior  to  an- 
other lien,  is  conclusive  between  the  parties.  Harrison 
V.  Phoenix  Ins.  Co.  et  al.y  83  Ind.  575 ;  Jones  v.  Vert^  121 
Ind.  140;  Ulrich  v.  Drischellj  88  Ind.  354;  Barton  v.  An- 
derson j  104  Ind.  578;  First  Nat.  Bank  v.  Hendricks^  134 
Ind  361. 

So  then,  so  far  as  the  law  of  the  case  now  before  us 
is  concerned,  it  is  to  be  taken  as  a  fact  conclusively 
established  by  the  special  finding  of  facts,  that  the 
lien  of  Vandevender's  mortgage  was  prior  and  su- 
perior to  the  lien  of  the  mechanic's  lien  under  which 
Moore  purchased.  Whether  this  or  the  contrary  was 
the  legal  opinion  of  the  trial  court  we  have  no  means 
of  knowing  on  account  of  the  court  having  stated  its 
conclusion  of  law  in  terms  too  general  and  indefinite. 

From  the  briefs  of  counsel  on  both  sides,  and  other 
circumstances,  it  is  probable  that  the  trial  court  held 
the  same  views  we  have  expressed  as  to  the  conclusive 
priority  of  the  lien  of  Vande vender's  mortgage. 

And  it  is  further  rendered  probable  by  the  briefs 
and  other  circumstances  that  the  court  meant,  by  its 
conclusion  of  law,  that  the  purchase  by  Samuel  P. 
Moore  at  sheriff's  sale,  and  the  sheriff's  deed  under 
the  mechanic's  lien  foreclosure,  vested  in  him  the  title, 
and  the  failure  to  make  his  wife,  Julia  A.,  a  defend- 
ant in  the  foreclosure  suit  by  Vandevender  brought 
her  within  the  provisions  of  the  act  of  1875,  concern- 
ing the  rights  of  married  women  in  the  real  estate  of 
their  husband^s  sold  at  judicial  sales.  That  act  pro- 
vides that  "In  all  cases  of  judicial  sales  of  real  prop- 
ertv  in  which  anv  married  woman  has  an  inchoate  in- 
terest  by  virtue  of  her  marriage,  where  the  inchoate  in- 
terest is  not  directed  by  the  judgment  to  be  sold  or 
barred  by  virtue  of  such  sale,  such  interest  shall  be- 
come absolute  and  vest  in  the  wife  in  the  same  manner 
and  to  the  same  extent  as  such  inchoate  interest  of  a 
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married  woman  now  become  absolute  upon  the  death 
of  the  husband,  whenever,  by  virtue  of  fiaid  sale,  the 
legal  title  of  the  husband  in  and  to  such  real  property 
shall  become  absolute  and  vested  in  the  purchaser 
thereof,  his  heirs  and  assigns,  subject  to  the  provisions 
of  this  act,  and  not  otherwise,"  and  then  it  provides 
for  partition  by  the  wife.  Burns'  R  S.  1894,  section 
2669  (R  S.  1881,  2508). 

Counsel  on  both  sides  have  argued  the  question  as 
if  it  depended  on  the  fact  whether  Samuel  P.  Moore's 
certificate  of  purchase  constituted  a  mere  lien  or  an 
equitable  title,  and  great  importance  is  attached  to 
the  fact  by  the  appellant's  counsel  that  the  year  for 
redemption  from  Moore's  purchase  had  not  expired 
when  Vandevender  purchased  at  his  foreclosure  sale. 
It  is  argued  by  the  appellant  that  for  that  reason 
Moore's  certificate  being  only  a  lien  and  no  title,  his 
wife,  Julia  A.,  had  not  even  a  contingent  interest, 
hence  not  necessary  to  make  her  a  party  to  Vande- 
vender's  foreclosure  of  his  mortgage.  It  is  well  set- 
tled that  a  certificate  of  sheriff's  sale  of  real  estate 
confers  no  title,  but  is  evidence  only  of  a  lien.  Robert- 
son V.  Tan  Cleave,  129  Ind.  217, 15  L.  R  A.  68,  and  au- 
thorities cited. 

On  the  other  hand,  the  appellee  concedes  that  the 
sheriff's  certificate  of  sale  did  not  constitute  title, 
and  did  not  vest  title  in  Samuel  P.  Moore,  but  evi- 
denced only  a  lien  capable  of  ripening  into  title  in 
case  there  was  no  redemption  within  one  year;  but 
she  contends  that  when  the  year  expired  without  re- 
demption, and  the  sheriff's  deed  was  executed  to  her 
husband,  it  related  back  to  the  date  of  the  sheriff's 
sale  to  him,  and  that,  as  the  finding  shows,  antedated 
the  foreclosure  of  Vandevender's  mortgage.  And 
hence,  it  is  argued,  that  when  appellant  Vande- 
VOL.  146—4 
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vender's  mortgage  was  foreclosed,  the  absolute  title 
by  such  relation  vested  in  Samuel  P.  Moore,  and 
hence  his  wife  had  an  inchoate  interest  in  the  land^ 
and  she,  not  having  been  made  a  party,  and  such  in- 
terest not  having  been  directed  to  be  sold  or  barred  in 
the  decree,  she  now  is  authorized  by  the  statute 
quoted  to  assert  that  right  by  a  suit  for  partition. 

Counsel  for  appellee  cite  in  support  of  this  conten- 
tion decisions  of  this  court  to  the  effect,  and  we  think 
they  state  the  law,  that  on  a  judicial  sale  of  real  estate 
owned  by  a  married  man  his  wife's  inchoate  interest 
becomes  absolute  and  vested  in  her  when  the  deed  is 
executed  to  the  purchaser,  and  by  relation  it  reaches 
back  to  the  date  of  the  sheriff's  sale,  and  is  in  effect 
the  same  as  if  her  title  became  absolute  at  the  date 
of  the  sheriff's  sale.  EllioU  v.  Cak  et  al,  113  Ind.  383; 
Elliott  V.  Cale^  80  Ind.  285 ;  Hollenback  v.  Blackmore, 
70  Ind.  234 ;  Biley  "v.  Davis,  83  Ind.  1 ;  Summit  v. 
Ellett,  88  Ind.  227;    Currier  v.  Elliott,  141  Ind.  394. 

But  a  more  serious  question  arises  back  of  that  in 
this  case,  and  which  must  be  determined  in  favor  of 
the  appellee  before  any  interest  could  vest  in  Samuel 
P.  Moore,  the  i^urchaser  at  the  mechanic's  lien  fore- 
closure sale,  and  hence  before  any  contingent  interest 
could  vest  in  his  wife,  Julia  A. 

And  that  question  is,  whether  Samuel  P.  Moore,  by 
his  purchase  ever  acquired  any  interest  in  the  land  as 
against  Vandevender's  title,  derived  through  his  pur- 
chase and  sheriff's  deed  on  his  foreclosure  decree. 

This  question  does  not  seem  to  have  attracted  the 
attention  of  counsel  on  either  side,  but  it  confronts  us, 
and  its  decision  one  way  or  the  other  is  absolutely 
necessary  to  a  decision  of  the  case. 

As  before  observed,  the  priority  of  Vandevender's 
mortgage  over  the  Niece  mechanic's  lien  was  conclu- 
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sively  established  by  VandeTender's  foreclosure  de- 
cree. 

Therefore,  when  Moore  purchased  under  the  me- 
chanic's lien  foreclosure  he  bought  subject  to  Van- 
deyender's  mortgage.  As  against  such  mortgage, 
neither  Moore  nor  his  wife  acquired  any  interest  in 
the  land  by  his  purchase.  Kissel  v.  Eatorty  64  Ind.  248. 

It  was  held  in  the  case  just  cited  that  the  wife  of 
the  grantee  of  lands  encumbered  by  a  mortgage 
has  no  inchoate  interest  in  the  lands  as  against 
the  mortgagee.  That  was  suit  for  partition  precisely 
like  this.  It  was  said  there  by  Worden,  J.,  speaking 
for  the  court,  that:  "When  the  land  was  conveyed 
by  Anderson  and  his  wife  to  Peter  Kissel,  it  was  en- 
cumbered by  a  mortgage  which  Anderson  and  his  wife 
had  executed  to  Espy.  The  plaintiff,  as  the  wife  of 
Peter  Kissel,  never  acquired  any  inchoate  interest  in 
the  land  that  was  not  subject  to  that  mortgage.  As 
against  the  mortgagee  she  never  had  any  interest  in 
the  land,  inchoate  or  otherwise."  Butler  v.  Thorn- 
burgh f  Admr.y  141  Ind.  152. 

The  reasons  that  lie  at  the  foundation  of  this  de- 
cision are,  that  the  foreclosure  of  a  mortgage  does  not 
extinguish  the  lien,  but  operates  as  a  continuation 
thereof  from  the  date  of  its  creation.  Lapping  v.  Duffy^ 
47  Ind.  51;  Evansville  Gas-Light  Co.  v.  State^  ex  relj  73 
Ind.  219.  And  a  purchaser  at  a  sheriff's  sale  occupies 
the  same  position  as  if  he  had  purchased  the  land  from 
the  debtor  at  the  same  date  as  that  on  which  the  judg- 
ment was  rendered  or  the  lien  of  the  mortgage  at- 
tached. Paxton  V.  Sterne  et  al,  127  Ind.  289,  and  cases 
there  cited;  Merritt  v.  Richey^  127  Ind.  400;  Orth  v. 
JenningSj  8  Blackf.  420. 

It  follows,  from  what  we  have  said,  that  appellee, 
Julia  A.  Moore,  never  acquired  any  interest  in  the 
land  in  question  as  against  the  title  of  appellant.  Van- 
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devender,  derived  through  the  foreclosure  of  his  mort- 
gage, purchase,  and  sheriff's  deed  thereunder. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  trial  court  to  restate  its  con- 
clusions of  law  in  accordance  with  this  opinion,  and 
to  render  judgment  thereon  in  favor  of  the  appellant, 
Vandevender. 


Groff  v.  Clark. 

[No.  17,758.    Filed  October  2, 1896.] 

Harmless  Error. — Appeal. — Elections, — ^Where  in  an  election  con- 
test, the  election  returns  showed  that  contestee  had  received  a  ma- 
jority of  four  votes,  it  was  harmless  error  to  exclude  evidence 
tending  to  show  that  two  of  the  votes  cast  for  the  contestee  were 
illegal 

From  the  Marion  Circuit  Court.  Affirmed. 

Merrill  Moores  and  Harding  &  Hovey^  for  appellant. 
McCullough  &  Spaan^  for  appellee. 

Hackney,  J. — ^The  appellant,  Groff,  and  the  appel- 
lee, Clark,  were  opposing  candidates  for  the  office  of 
township  trustee  of  Wayne  Township,  Marion  county. 
The  election  returns  showed  that  Clark  received  four 
votes  more  than  were  cast  for  Groff.  Groff  contested 
Clark's  election  upon  the  ground  that  forty-three  of 
the  votes  cast  for  him  were  bv  inmates  of  the  countv 
poor  asylum,  which  asylum  was  located  in  precinct 
numbered  nine,  of  the  township  named,  and  the  per- 
sons so  voting  had  become  such  inmates  from  town- 
ships, cities,  towns  and  precincts  other  than  the  pre- 
cinct in  which  said  asylum  was  located.  The  evidence 
disclosed  that  many  inmates  of  said  asylum  cast  votes 
at  said  election  in  said  precinct,  and  that  many  of 
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them  went  to  the  asylum  from  without  said  precinct. 
It  was  proposed  to  prove,  on  behalf  of  the  appellant,  in 
one  instance,  by  a  clerk  of  the  election  board  who  as- 
sisted in  preparing  the  ticket  voted  by  an  inmate,  that 
such  ticket  was  voted  for  the  appellee,  and,  in  another 
instance,  by  an  inmate,  that  he  voted  for  the  appellee. 
In  each  instance  the  trial  court  sustained  the  appel- 
lee's objection  to  the  offered  evidence. 

Said  two  rulings  are  the  only  rulings  complained  of 
in  this  court,  and  the  two  named  were  the  only  in- 
stances in  which  the  appellant  offered  evidence  as  to 
the  candidate  for  whom  any  of  said  inmates  voted. 

It  will  be  observed  that  if  it  be  conceded  that  the 
two  votes  thus  questioned  were  illegal  and  were  cast 
for  the  appellant,  the  appellee  would  still  have  held  a 
majority  of  two  votes.  If,  therefore,  the  two  rulings 
complained  of  were  admitted  to  have  been  erroneous, 
it  is  manifest  that  they  were  not  prejudicial  to  the 
appellant 

"The  only  errors  which  will  warrant  the  reversal  of 
a  judgment  are  such  as  aflSrmatively  appear  to  have 
prejudiced  the  substantial  rights  of  the  party  appeal- 
ing." .Woolen's  Digest,  Vol.  1,  p.  585;  Morningstar  v. 
Mttsser^  129  Ind.  |470;  Chicago^  etc.j  JB.  W.  Co.  v. 
Hunter f  128  Ind.  213;  Eogersv.  LeydeUy  127  Ind.  50; 
Sego  V.  Stoddard,  136  Ind.  297,  22  L.  R.  A.  468. 

In  the  latter  case,  two  ballots  were  in  question,  but 
this  court,  finding  thcat  to  pass  upon  them  they  could 
not  change  the  result,  held  that  their  rejection  by  the 
trial  court  could  constitute  no  available  error. 

If  we  should  presume  in  favor  of  the  offer  to  prove, 
in  the  two  instances  named,  we  could  find  no  justifica- 
tion in  holding  that  others  of  those  who  voted,  it  may 
be  illegally,  voted  for  the  appellee.  We  conclude, there- 
fore, that  the  record  presents  no  prejudicial  or  avail- 
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able  error,  and  the  judgment  of  the  lower  court  is 
affirmed. 


147    27B 

147  3081  Western  Union  Telegraph  Co.  v.  The  State. 

146      54' 

"^    ^  [No.  17,881.    FUed  October  2,  1896.] 

146     64  *•  •* 

1&4    217 

PLEADma. — Ansioer  Out  of  Record  is  not  Brought  in  by  Mere  Bx/er- 
ence  Thereto  in  a  Subsequent  Pleading,  —  An  original  answer 
which  has  Been  taken  out  of  the  record,  by  the  court  sustaining  a 
demurrer  thereto,  cannot  be  brought  into  an  answer  to  a  supple- 
mental complaint  by  merely  referring  thereto  and  adopting  the 
same  as  a  part  thereof,    p.  67. 

Telegraph  Companies. — Collection  of  Taxes  by  Suit  in  Name  of 
State. — Injunction, — An  injunction  restraining  county  auditors 
and  county  treasurers  from  collecting  taxes  assessed  against  a  tele- 
graph company,  does  not  prevent  an  action  to  recover  the  same  in 
the  name  of  the  State,  under  section  8488  Bums'  R.  S.  1894.   p.  58, 

Same.— TooMif ion. — Penalty, — Constitutional  Law, — Section  11,  Act 
of  March  6,  1898  (8488,  Bums'  R.  S.  1894),  providing  that  if  a  tele- 
graph company  refuse  to  pay  the  taxes  assessed  against  it,  an 
action  for  the  ooUection  thereof  may  be  maintained  in  the  name 
of  the  State  by  the  Attorney-General,  and  the  judgment  shall  in- 
clude a  penalty  of  fifty  per  cent,  of  the  amoimt  of  the  taxes  is 
oonstitutionaL    pp,  61-63, 

Prom  the  Marion  Circuit  Court.  Affirmed, 

Chambers,  Pickens  &  Moores  and  Brown  &  Wells^ 
for  appellant. 

W.  A,  Ketcham,  Attorney-General,  Merrill  Moores, 
L.  O.  Bailey,  and  Smith  &  Korhly,  for  State. 

Howard,  J. — This  was  an  action  by  the  State  for 
the  collection  of  taxes  due  by  the  appellant.  It  was 
brought  under  provisions  of  section  11  of  an  act  sup- 
plementary to  and  amendatory  of  the  general  tax  law 
of  1891,  and  providing  for  the  taxation  of  telegraph, 
telephone,  express  and  other  like  corporations,  ap- 
proved March  6, 1893.  Acts  1893,  p.  381;  Burns'  R  a 
1894,  section  8488. 
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The  section  reads  as  follows: 

"Sec.  11.  In  case  any  such  association,  co-partner- 
ship or  corporation  as  named  in  this  supplemental 
and  amendatory  act  shall  fail  or  refuse  to  pay  any 
taxes  assessed  against  it  in  any  county  or  township 
in  the  State,  in  addition  to  other  remedies  provided 
by  law  for  the  collection  of  taxes,  an  action  may 
be  prosecuted  in  the  name  of  the  State  of  Indiana  by 
the  prosecuting  attorneys  of  the  different  judicial 
circuits  of  the  State,  on  the  relation  of  the  auditors 
of  the  different  counties  of  this  State,  and  the  judg- 
ment in  said  action  shall  include  a  penalty  of  fifty  per 
cent,  of  the  amount  of  taxes  so  assessed  and  unpaid^ 
together  with  reasonable  attorney's  fees  for  the  prose- 
cution of  such  action,  which  action  may  be  prosecuted 
In  any  county  into,  through,  over  or  across  which 
the  line  or  route  of  any  such  association,  co-partner- 
ship or  corporation  shall  extend,  or  in  any  county 
where  such  association,  company,  co-partnership  or 
corporation  shall  have  an  office  or  agent  for  the  trans- 
action of  business.  In  case  such  association,  com- 
pany, co-partnership  or  corporation  shall  have  re- 
fused to  pay  the  whole  of  the  taxes  assessed  against 
the  same  by  said  state  board  of  tax  commissioners,  or 
in  case  such  association,  company,  co-partnership  or 
corporation  shall  have  refused  to  pay  the  taxes  or 
any  jmrtion  thereof  assessed  to  it  in  any  particular 
county  or  counties,  township  or  townships,  such 
action  may  include  the  whole  or  any  portion  of  the 
taxes  so  unpaid  in  any  county  or  counties,  township 
or  townships,  but  the  Attorney-General  may,  at  his 
option,  unite  in  one  action  the  entire  amount  of 
the  tax  due,  or  may  bring  separate  actions  in  each 
separate  county  or  township,  or  join  counties  and 
townships,  as  he  may  prefer.  All  collection  of  taxes 
for  or  on  account  of  any  particular  county  made  in 
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any  such  suit  or  suits,  shall  be  by  sfi^id  Auditor  of  State 
accounted  for  as  a  credit  to  the  respective  counties  for 
or  on  account  of  which  such  collections  were  made 
by  said  Auditor  of  State,  at  the  next  ensuing  settle- 
ment with  such  county,  but  the  penalty  so  collected 
shall  be  credited  to  the  general  fund  of  the  State;  and 
upon  such  settlement  being  made,  the  treasurers  of 
the  several  counties  shall,- at  their  next  settlements, 
enter  credits  upon  the  proper  duplicates  in  their  of- 
fices, and  at  the  next  settlement  with  such  countv  re- 
port  the  amount  so  received  by  him  in  his  settlement 
with  the  State,  and  proper  entries  shall  be  made  with 
reference  thereto :  Provided^  however y  That  in  any  such 
action  the  amount  of  the  assessment  fixed  by  said 
state  board  of  tax  commissioners  and  apportioned  to 
such  county,  or  apportioned  by  the  county  auditor  to 
any  particular  township,  shall  not  be  controverted." 

The  original  complaint  was  filed  by  the  Attorney- 
General,  May  7, 1894,  and  was  for  the  collection  of  the 
taxes  then  remaining  due  by  the  appellant  for  the 
year  1893,  in  the  several  counties  of  the  State  in  which 
the  company  owned  property  subject  to  taxation 
under  said  act.  The  answer  to  this  complaint,  which 
was  not  filed  until  January  12  ,  1895,  was  an  elaborate 
and  detailed  attack  upon  the  validity  of  the  law,  A 
demurrer  was  sustained  thereto,  June  11, 1895. 

In  relation  to  this  answer,  the  following  admission 
is  made  in  appellant's  brief:  "The  allegations  of  the 
answer  to  the  original  complaint  are,  in  substance,  the 
same  as  the  allegations  in  the  telegraph  company's 
complaint  in  the  suit  of  the  company  against  Taggart 
et  al.j  as  auditors  and  treasurers  of  the  various  coun- 
ties in  the  State,   changed  so  as  to  constitute  an 


answer." 


As  the  contentions  of  the  company  in  the  suit 
referred  to  against  Taggart  et  al.  were  overthrown, 
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and  the  validity  of  the  law  sustained,  both  in  this 
court  and  in  the  Supreme  Court  of  the  United  States, 
we  may  consider  the  decisions  so  rendered  a  sufficient 
reply  to  the  argument  here  repeated  against  the  con- 
stitutionality of  the  law.  W.  U.  Tel  Co,  v.  Taggarty  141 
Ind.  281 ;  same,  163  TJ.  S.  1.  That  the  proceedings  be- 
fore the  state  board  of  tax  commissioners  were  in  all 
respects  regular  also  follows;  for  it  is  expressly  ad- 
mitted  in  the  answer  that  in  assessing  appellant's 
property  the  state  board  proceeded  in  accordance  with 
the  requirements  of  the  law  so  upheld. 

On  the  same  day  on  which  the  demurrer  to  the  an- 
swer to  the  original  complaint  was  sustained,  that  is, 
June  11, 1895,  the  Attorney-General,  by  leave  of  court, 
filed  a  supplemental  complaint  for  the  collection  of 
appellant's  taxes  for  1894,  those  taxes  having  also  be- 
come due  and  being  then  unpaid.  To  this  supple- 
mental complaint  a  demurrer  was  overruled  on  June 
22,  1895.  An  answer  to  the  supplemental  complaint 
was  filed  June  27, 1895;  and,  on  September  3,  1895,  a 
demurrer  was  sustained  to  the  answer. 

In  the  first  paragraph  of  the  answer  to  the  supple- 
mental complaint,  it  is  said:  "The  defendant  for  an- 
swer to  the  supplemental  complaint  herein,  adopts 
and  makes  a  part  hereof  all  the  allegations  of  the  an- 
swer to  the  complaint  herein  not  specially  relating  to 
the  assessment  and  collection  of  taxes  for  the  vear 
1893,  except  as  herein  diflEerently  alleged."  Since  this 
answer  to  the  supplemental  complaint  was  filed  June 
27,  1895,  and  since  the  answer  to  the  original  com- 
plaint had  then  been  taken  out  by  the  sustaining  of 
the  demurrer  thereto,  on  June  11,  1895,  it  would  seem 
that  the  first  answer  could  not  thus  be  brought  into 
the  second  by  reference,  as  here  attempted.  Except  as 
to  the  correctness  of  the  ruling  on  demurrer,  the  first 
answer  was  wholly  out  of  the  record  at  the  time  when 
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the  second  answer  was  filed.  In  addition,  as  we  have 
already  seen,  the  decision  in  the  case  of  W.  U.  Tel  Co. 
V.  Taggart^  aupra,  shows  the  first  answer  to  have  been 
bad. 

In  the  answer  to  the  original  complaint  it  was 
specially  averred,  that,  on  the  19th  day  of  December, 
1893,  that  is,  before  the  bringing  of  this  action,  the 
appellant  had  brought  the  suit  in  the  case  of  W.  U. 
Tel.  Co.  V.  Taggartj  supra^  to  enjoin  the  county  auditors 
and  treasurers  of  the  several  counties  in  which  the 
appellant  owned  property,  from  proceeding  to  collect 
the  taxes  herein  sued  for;  and  that,  while  the  injunc- 
tion prayed  for  was  denied,  both  in  the  trial  court  and 
in  this  court,  yet  that  a  temporary  injunction  was 
granted  in  each  of  the  said  courts  until  the  final  de- 
cision of  the  case,  in  the  successive  appeals  taken 
therein,  and  that  such  temporary  injunction  was  still 
in  force  at  the  time  of  filing  said  answer. 

In  the  answer  to  the  supplemental  complaint,  a 
similar  averment  was  made  as  to  an  injunction  grant- 
ed in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Indiana,  prohibting  the  Auditor  of  State  from 
certifying  to  the  several  county  auditors  the  valua- 
tions of  appellant's  property  as  made  by  the  state 
board  of  tax  commissioners  for  the  year  1894  W.  V. 
Tel  Co.  V.  Henderson,  68  Fed.  588. 

Those  averments  were  not  made  by  way  of  pleas  in 
abatement  as  to  other  suits  pending  in  relation  to  the 
collection  of  the  taxes  forwhich  this  suit  was  brouccht 
Neither  did  the  averments  show  that  the  injunctions 
against  the  officers  named  had  been  in  any  way  vio- 
lated. But  the  intention  seems  to  have  been  to  argue 
that,  in  some  manner  not  shown,  the  State  of  Indiana, 
the  plaintiff  in  the  case  at  bar,  had  been,  in  such  other 
suits,  enjoined  from  bringing  her  action  in  this  case 
for  the  collection  of  the  overdue  taxes. 
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In  so  far  as  the  action  in  the  United  States  court  is 
concerned,  it  is  enough  to  say  that  the  court  could  not, 
and  did  not  assume,  to  have  any  jurisdiction  to  enjoin 
any  action  on  the  part  of  the  State.  As  to  the  restrain- 
ing order  granted  in  the  trial  court,  and  continued  in 
this  court,  in  the  case  of  W.  V.  Tel.  Co.  v.  Taggart^ 
supra,  that  had  relation  to  county  auditors  and  county 
treasurers.  No  attempt  was  made,  or  could  be  made, 
to  control  the  action  of  the  State,  provided  the  law 
afforded  her  any  remedy  independent  of  the  action  of 
the  oflftcers  against  whom  the  restraining  orders  had 
been  issued. 

But  the  statute  under  consideration  did  furnish  the 
State  an  additional  and  independent  remedy  for  the 
collection  of  the  taxes  due  her.  It  is  provided,  in  sec- 
tion 11,  as  we  have  seen,  that  in  case  any  such  corppra- 
tlon  "shall  fail  or  refuse  to  pay  any  taxes  assessed 
against  it  *  *  *  in  addition  to  other  remedies  pro- 
vided by  law  for  the  collection  of  taxes,  an  action  may 
be  prosecuted  in  the  name  of  the  State  of  Indiana"  for 
the  collection  of  such  taxes,  by  the  prosecuting  attor- 
ney or  the  Attorney-General,  according  to  the  respect- 
ive jurisdictions  of  these  officers.  In  instituting  this 
action,  the  Attorney-General  merely  availed  himself 
of  the  power  given  the  State  by  the  law  itself.  It  will 
not  be  questioned  that  the  emergency  had  arisen 
which  was  contemplated  in  the  statute:  the  appellant 
company  had  failed  and  refused  to  pay  the  taxes  as- 
sessed against  it,  and  which  were  overdue;  the  action 
for  their  collection  might  therefore  be  prosecuted  in 
the  name  of  the  State.    And  this  is  what  was  done. 

There  is  good  reason,  too,  for  the  additional  remedy 
thus  given.  The  general  tax  law  contemplates  the 
payment  of  all  taxes  in  the  year  succeeding  their  as- 
sessment, easing  such  payment  by  providing  that  it 
may  be  made  in  two  installments.    A  possibility  of  de- 
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linquency  is  also  provided  for,  but  only  for  one  year 
longer;  and  for  the  first  six  months  of  delinquency  a 
penalty  of  ten  per  cent  is  fixed,  to  be  increased  to  six- 
teen per  cent,  for  the  second  six  months  of  delin- 
quency. 

It  has  been  held  that  the  law  does  not  provide 
for  interest  on  such  delinquent  taxes,  but  only  the 
penalties  named.  EvanavilUj  ctc.j  R.  R.  Co.  v.  Westj 
Treas.j  ct  aZ.,  139  Ind.  254.  There  remain,  therefore,  in 
general,  only  the  provisions  for  distress  and  sale  of 
property,  in  order,  finally,  to  make  collection  of  taxes 
from  dilatory,  obdurate  or  dishonest  taxpayers.  But 
the  property  of  telegraph  and  other  corporations  pro- 
vided for  in  this  act,  is  of  such  a  nature  that  it,  or  a 
part  of  it,  cannot  be  sold  for  the  payment  of  taxes 
witUout  manifest  inconvenience  to  the  public.  Re- 
ceivers may  be  appointed  and  other  appropriate  meas- 
urep  taken  for  the  collection  of  debts  due  by  such  cor- 
porations, but  only  in  such  manner  that  their  busi- 
ness, in  which  the  public  and  the  State  have  a  vital 
interest,  may  not  be  interrupted.  Louisville^  ete.,  R.  W. 
Co.  V.  Boncy,  117  Ind.  501,  3  L.  R  A.  435;  W.  C7.  Tel 
Co.  V.  Massachusetts^  125  U.  S.,  at  p.  554. 

The  legislature,  in  its  wisdom,  conceived  that  for 
such  properties  it  was  advisable  that  there  should  be 
provision  that  collection  might  be  made  by  suitj  with 
appropriate  penalties,  so  that  a  judgment  might  stand 
against  the  delinquent,  to  bear  interest  until  such 
time  as  the  debt  might  be  paid,  or  might  be  collected 
in  receivership  proceedings  or  otherwise.  In  this  way 
the  public  treasury  might,  in  some  degree,  be  com- 
pensated for  the  loss  of  the  use  of  its  revenues,  caused 
by  the  failure  to  pay  taxes  when  due.  The  properties 
being  of  a  special  and  peculiar  class,  special  remedies 
are  appropriate  to  bring  about  that  equality  required 
in  the  assessment  and  collection  of  taxes.    All  author- 
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ities  concede  that  classification  for  purposes  of  taxa- 
tion is  not  only  permissible,  but  even  necessary.  Home 
Ins.  Co.  V.  New  Yorky  134  U.  S.  694;  Charlotte^  etc.y 
B.  R.  Co.  V.  OibbeSy  142  XJ.  S.  886;  Cleveland^  etc.y 
B.W.  Co.  V.  BacktiSy  TreaSy  133  Ind.  637;  Common- 
wealth V.  Delaware  Div.  Canal  Co.  (Pa.),  2  L.  B.  A. 
798, 16  Atl.  584. 

In  the  last  cited  authority,  it  is  well  said:  "The 
power  to  impose  taxes  for  the  support  of  the  govern- 
ment, subject  to  the  limitations  of  the  Constitution, 
still  belongs  to  the  Legislature;  the  selection  of  the 
subjects,  their  classification  and  the  methods  of  collec- 
tion are  purely  legislative  matters.  When  the  action 
of  the  Legislature,  with  respect  to  these  matters,  is 
not  repugnant  to  the  Constitution,  it  would  certainly 
be  a  case  of  the  grossest  inequality,  which  would  call 
for  the  intervention  of  the  courts.    ♦    ♦    ♦ 

"It  may  be  conceded,  however,  that  classification 
should  be  made  according  to  some  reasonable,  prac- 
tical rule,  drawn  from  experience,  which  would  pre- 
vent a  gross  inequality  in  the  burdens  of  taxa- 
tion.   ♦    •    • 

"Absolute  equality  is  of  course  unattainable;  a 
mere  approximate  equality  is  all  that  can  reasonably 
be  expected.  A  mere  diversity  in  the  methods  of  as- 
sessment and  collection,  however,  if  these  methods 
are  provided  by  general  laws,  violates  no  rule  of  right, 
if  when  these  methods  are  applied  the  results  are  prac- 
tically uniform.  If  there  is  a  substantial  uniformity, 
however  different  the  procedure,  there  is  a  compliance 
with  the  constitutional  provisions;  ♦  ♦  ♦  even 
when  there  may  be  some  disparity  of  results,  if  uni- 
formity is  the  purpose  of  the  Legislature,  there  is  a 
substantial  compliance.  ♦  ♦  ♦  Nor  is  classification 
necessarily  based  upon  any  essential  differences  in  the 
nature   or,  indeed,  the  condition  of  the  various  sub- 
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jects;  it  may  be  based  as  well  upon  the  want  of  adapt- 
ability to  the  same  methods  of  taxation,  or  upon  the 
impracticability  of  applying  to  the  various  subjects 
the  same  methods,  so  as  to  produce  just  and  reason- 
ably uniform  results;  or  it  may  be  based  upon  well 
grounded  considerations  of  public  policy." 

Indeed,  in  our  own  tax  law,  it  has  been  found  neces- 
sary, in  order  to  secure  just  and  uniform  results,  to 
classify  the  property  of  the  State  into  no  less  than 
twelve  distinct  divisions,  differing  in  various  respects, 
according  to  the  nature  of  the  property,  as  to  the 
modes  of  assessment  or  the  modes  of  collection  of  the 
taxes  thereon.  The  object  in  each  case,  however,  has 
been  to  secure  uniformity  in  the  rate  and  assessment 
of  the  taxes,  that  all  may  pay  in  the  same  proportion 
upon  the  true  cash  value  in  each  case. 

Appellant  makes  particular  complaint  of  the  fifty 
per  cent  penalty  provided  for  in  suits  under  the 
statute.  What  we  have  said  as  to  the  nature  of  appel- 
lant's property,  and  the  difficulty  in  coercing  payment 
of  delinquent  taxes  due  thereon,  will  fully  answer  this 
objection.  In  the  sale  and  redemption  of  other  forms 
of  property,  in  case  of  delinquency,  there  is  often  quite 
as  heavy  a  penalty  imposed  before  the  property  is 
finally  relieved  from  the  paramount  tax  lien.  By  sec- 
tion 56  of  the  general  tax  law  (section  8466,  Burns'  R 
S.  1894),  the  county  auditor  is  required  to  add  fifty  per 
cent,  to  the  valuation  in  case  the  property-owner  has 
refused  to  list  his  property  or  subscribe  to  the  oaths 
required.  The  validity  of  a  similar  penalty  was  upheld 
in  Boyer  v.  Jones  et  aJ.,  14  Ind.  354.  Other  like  penal 
ties  and  heavy  charges  are  imposed  in  different  sec- 
tions of  the  tax  law,  where  the  property-holder  has 
been  neglectful  or  otherwise  at  fault  in  matters  relat- 
ing to  the  assessment  or  payment  of  his  taxes.  See 
numerous  provisions  of  the  tax  law  as  to  penalties, 
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costs  of  redemption,  etc.,  resulting  from  failure  to  pay 
taxes  when  due.  Sections  150  to  225  of  the  general 
tax  law  of  1891  (section  8568-8643,  Burns'  R.  S.  1894). 

In  the  event  that  one  is  called  upon  to  pay  a  tax 
which  he  believes  to  be  illegal,  he  has  two  courses 
open  to  him.  He  may  resist  payment  at  the  hazard  of 
all  penalties  in  case  the  decision  shall  be  against  him ; 
or  he  may  pay  the  tax  under  protest,  and  then,  in  case 
the  decision  is  in  his  favor,  demand  the  return  of  his 
money.  See  Rumford  Chemical  Works  v.  Ray  (R.  I.),  34 
Atl.  814.  No  onp  need  pay  any  penalty  except  through 
his  own  wrongful  act 

The  government  is  in  need  of  its  revenues,  and  these 
revenues  will  be  paid  promptly  by  all  good  citizens. 
In  case  of  failure  to  comply  with  such  duty,  such 
penalties  will  be  imposed  as  will,  in  the  judgment  of 
the  law-making  power,  best  compel  compliance  with 
the  law  in  each  case,  to  the  end  that  all  the  property- 
owners  of  the  State  may  bear  their  equal  share  of  the 
public  burden.  Such  penalties,  as  we  have  seen,  are 
never  imposed  upon  those  that  pay  their  taxes  when 
due;  the  imposition  of  the  penalty  being  an  effort  on 
the  part  of  the  law-makers  to  compel  good  citizenship 
on  the  part  of  all  taxpayers,  that  none  may  shirk  the 
common  duty.  The  validity  of  the  penalty  here  com- 
plained of  has,  besides,  been  already  affirmed  by  this 
court  in  the  case  of  State  v.  Adams  Express  Co.  et  aZ., 
144  Ind.  549. 

Other  questions  discussed  by  counsel  have,  we 
think,  been  sufficiently  considered  by  us  in  this  and 
other  cases  recently  decided.  Indeed,  in  view  of  the 
decisions  of  this  court  and  of  the  Supreme  Court  of 
the  United  States  in  relation  to  our  present  tax  laws, 
we  can  find  no  merit  in  this  appeal.  There  should  be 
an  end  to  litigation. 

The  judgment  is  affirmed. 
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liM  W6  Liquor  License. — Remonstrance. — Right  of  Remonstrators  to  With- 

'  draw  Their  iVdme8.— Under  section  9,  Acts  1895  (Acts  1895,  p.  248), 

providing  for  the  filing  of  a  remonstrance  against  the  granting 
of  a  liquor  license,  remonstrators  have  no  right  to  withdraw  their 
names  from  the  remonstrance  after  the  beginning  of  the  three 
days'  period  when  the  remonstrance  is  required  to  be  on  file,  which 
begins  on  Friday  next  preceding  the  Monday  on  which  a  regular 
session  of  the  board  of  commissioners  begins. 

From  the  Union  Circuit  Court.  Reversed. 

W.  A.  Ketchaniy  Attorney-General,  T.  D.  Evans,  J. 
W,  Connowayy  E,  F.  Bitter,  Duncan,  Smith  &  Horn- 
brook,  and  F.  E.  Matson,  for  appellants. 

O,  W.  Pigman,  R,  E.  Barnhart,  Reuben  Conner, 
L.  H.  Stanford,  Lamb  &  Bea^ley,  S.  R.  Hamill, 
Baker  &  Daniels,  Stuart  Bros,  &  Hammond,  Zollars 
&  Warden  and  Elliott  &  Elliott,  for  appellees. 

Jordan,  J. — The  point  presented  by  this  appeal  for 
our  decision,  is  the  action  of  the  lower  court  in  sus- 
taining the  right  of  certain  remonstrators  who  had 
joined  in  a  remonstrance  under  section  9  of  the  act 
of  1895  (Acts  1895,  p.  248),  against  granting  a  license  to 
appellee  Prifogle  to  sell  intoxicating  liquors,  to  with- 
draw their  names  from  the  remonstrance,  after  the  be- 
ginning of  the  three  days'  period,  fixed  by  the  statute, 
and  thereby  reduce  the  number  of  remonstrators  be- 
low that  required  by  law.  This  question,  in  the  case 
of  the  State  v.  Gerhardt,  145  Ind.  439,  was  decided  in 
favor  of  the  contention  of  appellants  herein,  and  is 
decisive  of  the  one  here  presented. 

For  error  of  the  trial  court,  in  its  holding  upon  this 


MAY  TEEM,  1896— Vol.  146.  65 

White.6^  cU.  V.  Frifogleet  al. 

question,  the  judgment  is  reversed  and  the  cause  re- 
manded« 

On  Petition  for  Rehearing. 

Jordan,  J. — Appellee  asks  for  a  rehearing  in  this 
cause,  and  insists  that  we  were  wrong  in  holding  that 
the  trial  court  erred  in  sustaining  the  action  of  the 
remonstrators  in  withdrawing  their  names  from  the 
remonstrance. 

Appellee  made  his  application  for  a  license  to  sell 
intoxicating  liquors  at  the  September  term,  1895,  of 
the  board  of  commissioners  of  the  county  of  Union. 
His  counsel  concede  in  their  brief  that  it  fully  appears 
fi'om  the  record  that  these  remonstrators  did  not  at- 
tempt to  exercise  their  right  to  withdraw  therefrom 
until  Friday,  August  30,  1895.  This  was  too  late  for 
the  remonstrators,  under  the  law,  to  withdraw  their 
names  from  the  remonstrance  which  was  then  on  file 
in  the  County  Auditor's  office.  The  Friday  imme- 
diately preceding  the  Monday  on  which  a  regular  ses- 
sion of  the  board  of  commissioners  l^eglns,  is  the  last 
day  upon  which  a  remonstrance  under  section  9 
of  the  act  of  1895  (Acts  of  1895,  p.  248),  can  be  filed 
against  an  application  made  at  that  session  for  a  li- 
cense to  retail  intoxicating  liquors.  Flynrv  v.  Taylor^ 
145  Ind.  533.  It  follows  therefore  that  the  preceding 
Friday  is  the  first  day  of  the  three  days'  period,  and  we 
held  in  State  v.  Oerhardt,  145  Ind.  439,  that  if  the  right 
to  withdraw  from  a  remonstrance  was  not  exercised 
prior  to  the  beginning  of  the  first  day  of  this  period, 
that  it  no  longer  existed.  It  is  further  shown  by  the 
bill  of  exceptions  that  after  these  voters  had  been  by 
the  court  permitted  to  withdraw  from  the  remon- 
strance, that  thereby  the  number  remaining  thereon 
was  reduced  below  the  required  majority,  and  for  this 
Vol.  146— 5 
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reason  the  court,  on  motion  of  the  appellee,  over  the 
objections  and  exceptions  of  appellants,  struck  out 
and  dismissed  the  remonstrance,  and  by  its  judgment 
granted  a  license  to  appellee. 

It  is  also  substantially  stated  in  the  bill  that  the 
right  of  these  persons  to  withdraw  was  the  "only  ques* 
tion  submitted  to  the  court  at  said  time  for  its  deter- 
mination," and  that  the  court  "adjudged  that  said 
parties  had  the  right  and  power  to  withdraw  from 
said  remonstrance,  to  which  action  of  the  court  the 
defendants  excepted."  While  the  record  is  somewhat 
in  confusion,  and  does  not  present  all  the  questions  as 
it  should,  and  by  no  means  can  it  be  accepted  as  a 
model,  however,  notwithstanding  the  objections  of 
counsel  for  appellee,  we  think  it  may  be  held  that  it 
at  least  presents  for  our  consideration  the  action  of 
the  trial  court  in  adjudging  that  the  remonstrators  in 
question  had  the  right  to  withdraw  on  the  day  stated. 

Petition  overruled. 


CrrY  OF  Shelbyville  v.  The  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Loms  Railway  Co. 

[No.  17.832.     Filed  October  13.  1896.] 

Municipal  Corporations.— Poirers  Delegated  to  Cities  hy  Legida- 
tnre, — Limitation  of  Potrers, — Lights  at  Street  and  Railroad 
Cro88ing8.—A  statute  empowering  a  city  to  require  aU  railroad 
companies  to  maintain  lights  similar  to  those  maintained  by  such 
city  at  streets  crossed  by  their  tracks,  will  authorize  the  passage  of 
an  onlinance  providing  for  electric  lights,  where  the  city  main- 
tains electric  lights,  but  not  for  lights  of  the  "arc  pattern."    p.  7S. 

Same. —Ordinance  Requiring  Railroad  Companies  to  Maintain  Lights 
at  Streets  Crossed  by  Its  TYacks,^  An  ordinance  reqidring  rail- 
road companies  to  maintain  a  light  at  all  places  where  its  tracks 
cross  a  stroet  **on  the  same  soh<Hlule  plan  adopted  and  used  by 
said  city.'*  and  imposing  a  fine  for  each  night  where  there  is  a 
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failure  to  provide  the  specified  light,  is  bad  for  its  failure  to  fix 
definitely  the  times  of  lighting,    p.  74. 

Sake. — Publio  Safety. — Lights  at  Railroad  and  Street  Crossings. — 
Statute  Construed.— QecHon  6178,  Bums'  R.  S.  1894  (Acts  1808,  p. 
802}  authoiizing  cities  to  provide  by  ordinance  for  the  security  and 
safety  of  citizens  and  others  from  the  rtmning  of  trains  through 
cities  by  requiring  railroad  companies  to  keep  and  maintain  lights 
at  points  where  the  tracks  cross  a  street,  on  all  nights  that  the  com- 
mon council  may  direct,  does  not  authorize  the  passage  of  an  ordi- 
nance requiring  railroad  companies  to  maint^vin  a  light  at  every 
street  and  railroad  crossing  whether  or  not  the  security  and  safety 
of  the  citizens  require  it.    jp.  74. 

Saicb. — Eocercise  of  Pouter  Conferred  hy  Legislature. — Where  the 
power  granted  by  the  legislature  to  a  city  is  general,  and  the  man- 
ner of  the  exercise  thereof  left  to  the  discretion  of  the  city,  an 
ordinance  passed  in  pursuance  thereof  must  be  a  reasonable  exer- 
cise of  the  power  granted,    p.  69. 

PKAoncE. — City  Ordinance. — Overruling  a  demurrer  to  an  answer 
setting  up  the  invalidity  of  an  ordinance  is  in  effect  holding  the 
ordinance  invalid,    p.  69. 


From  the  Shelby  Circuit  Court  Affirmed. 

D.  L.  Wilson^  for  appellant. 

Elliott  &  Elliott  and  Adams  &  Carter^  for  appellee. 

» 

Howard,  J, — In  1893  the  legislature  of  this  State 
enacted  the  following  statute: 

"An  act  prescribing  the  duties  and  powers  of  com- 
mon councils  of  cities  in  relation  to  requiring  rail- 
road companies  to  keep  and  maintain  lights  at  street 
and  railroad  crossings  in  cities,  and  declaring  an 
emergency. 

Approved  March  4,  1893. 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  that  the  common  councils  of 
all  cities  of  this  State,  not  working  under  a  special 
charter  granted  by  the  legislature  of  the  State  of  In- 
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diana,  shall  have  the  power  to  provide  by  ordinance  or 
resolution  for  the  security  and  safety  of  citizens  and 
other  persons  from  the  running  of  trains  through  any 
city  by  requiring  railroad  companies  running  and 
operating  a  railroad  through  any  city  to  keep  and 
maintain  lights  on  all  nights  that  the  common  council 
may  direct,  at  the  points  where  the  railroad  tracks 
cross  a  street  in  any  city,  and  may  in  such  ordinance 
or  resolution  provide  what  kind  of  lights  the  railroad 
company  shall  maintain,  and  the  manner  of  enforcing 
the  compliance  with  the  said  resolution  or  ordinance 
by  the  railroad  company,  and  for  that  purpose  shall 
have  power  to  pass  and  enforce  a  penal  ordinance: 
Providedy  That  no  city  shall  have  authority  under  this 
act  to  pass  any  resolution  or  ordinance  requiring  any 
railroad  company  to  maintain  any  different  kinds  of 
lights  than  that  maintained  by  said  city."  Acts  1893^ 
p.  302  (Burns-  R.  S,  1894,  section  5173). 

Under  the  provisions  of  this  act,  the  appellant  city 
passed  an  ordinance,  of  which  we  need  set  out  only 
the  title,  preamble  and  first  section,  which  are  as 
follows : 

"An  ordinance  requiring  railroad  companies  to  keep 
and  maintain  an  electric  light  wherever  a  track  of  a 
railroad  company  crosses  a  public  street,  in  the  city 
of  Shelbyville,  Indiana. 

"Whereas,  it  is  necessary  for  the  security  and  safety 
of  citizens  and  other  persons  from  the  running  of 
trai^s  through  the  city  of  Shelbyville,  by  railroad  com- 
panies running  and  operating  a  railroad  through  said 
city;  that  an  electric  light  be  kept  and  maintained  as 
hereinafter  directed,  wherever  the  track  of  such  rail- 
road company  crosses  a  public  street  in  said  city. 

"Now,  therefore, 

"Section  1.  Be  it  ordained  bv  the  common  council 
of  the  city  of  Shelbyville,  Indiana,  that  it  shall  here- 
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after  be  the  duty  of  every  railroad  company,  running 
and  operating  a  railroad  through  said  city,  to  keep 
and  maintain  an  electric  light,  wherever  a  track  of 
such  railroad  company  crosses  a  public  street  in  said 
city;  all  such  electric  lights  shall  be  of  the  arc  pattern 
and  of  the  same  candle-power  as  the  arc  lights  used 
by  said  city  for  street  lighting.  The  lighting  of  all 
said  lights  shall  be  on  the  same  schedule  plan  adopted 
and  used  by  said  city  for  its  street  lighting. 

"Every  railroad  company  failing  or  neglecting  to 
keep  and  maintain  lights,  as  hereinbefore  provided, 
shall  be  fined  in  any  sum  not  exceeding  f  10.00  for  each 
night  wherein  they  neglect  to  provide  such  lights  as 
herein  specified." 

In  an  action  against  the  company  for  a  violation  of 
the  ordinance,  the  court,  by  overruling  appellant's  de- 
murrer to  an  answer  by  the  company  setting  up  the 
invalidity  of  the  ordinance,  in  effect,  held  the  ordi- 
nance to  be  void. 

Counsel  for  appellee,  in  seeking  to  uphold  this 
action  of  the  court,  contend  that  the  statute  above  set 
out  gave  the  city  no  power  to  pass  the  ordinance  in 
question;  and  that  the  attempt  to  pass  the  ordinance 
was  not  a  reasonable  exercise  of  the  power  delegated 
by  the  legislature.  There  is  but  little  difference  be- 
tween these  contentions.  If  there  was  an  unreason- 
able exercise  of  power  on  the  part  of  the  city,  that  is 
but  saying  that  the  city  was  without  power  to  do  what 
was  attempted.  In  either  case  the  ordinance  would  be 
without  validity.  If,  however,  as  counsel  for  appel- 
lant contend,  the  ordinance  was  a  valid  exercise  of 
the  power  granted,  and  the  act  granting  the  power 
was  itself  constitutional,  then  there  can  be  no  ques- 
tion as  to  the  reasonableness  of  the  ordinance.  Any 
ordinance  duly  passed  in  pursuance  of  lawful  power 
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delegated  by  the  legislature  to  the  city  cannot  be  un- 
reasonable. A  Coal-Float  v.  City  of  Jeffersonvilley  112 
Ind.  15;  Cleveland,  etc.,  B.  W.  Co.  v.  Harrington, 
131  Ind.  426;  Steffy  v.  Totvn  of  Monroe  City,  136  Ind. 
466;  Cliamper  v.  City  of  Oreencastle,  138  Ind.  339, 
24  L.  R  A.  768, 46  Am.  St  Rep.  390. 

In  and  of  itself,  the  city  had  no  power  to  pass  the  or- 
dinance. As  said  in  the  last  case  above  cited,  "munic- 
ipal corporations  have  such  powers  only  as  are  con- 
ferred upon  them  by  the  act  of  the  legislature  creat- 
ing them,  and  such  incidental  powers  as  are  implied 
by  their  creation  and  as  are  essential  for  the  accom- 
plishment of  the  purposes  of  their  creation  and  for 
their  continued  existence." 

It  is  said  in  1  Dill.  Munic.  Corp.  (4th  ed.),  section 
328:  "Where  the  legislature  in  terms  confers  upon  a 
municipal  corporation  the  pouter  to  pass  ordinances  of  a 
specified  and  defined  character,  if  the  power  thus  dele- 
gated be  not  in  conflict  with  the  Constitution,  an  ordi- 
nance passed  pursuant  thereto  cannot  be  impeached 
as  invalid  because  it  would  have  been  regarded  as  un- 
reasonable if  it  had  been  passed  under  the  incidental 
power  of  the  corporation,  or  under  a  grant  of  power 
general  in  its  nature.  In  other  words,  what  the  legis- 
lature distinctly  says  may  be  done  cannot  be  set  aside 
by  the  courts  because  they  may  deem  it  to  be  unrea- 
sonable or  against  sound  policy.  But  where  the  power 
to  legislate  on  a  given  subject  is  conferred,  and  the 
mode  of  its  exercise  is  not  prescribed,  then  the  ordi- 
nance passed  in  pursuance  thereof  must  be  a  reason- 
able exercise  of  the  power,  or  it  will  be  pronounced 
invalid."  And  see,  further,  same  authority,  sections 
319-330,  and  notes.   ' 

It  therefore  becomes  necessary  to  inquire  whether, 
in  the  case  at  bar,  the  act  of  the  legislature  gave  to 
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the  city  power  to  pass  the  ordinance  in  question,  in 
manner  and  form  as  it  stands;  and  if  the  mode  of  the 
exercise  of  the  power  is  not  prescribed  in  the  act, 
whether  the  mode  pursued  in  the  ordinance  is  reason- 
ably calculated  to  carry  out  the  legislative  intent. 
The  ultimate  question  is  one  of  power,  that  is,  whether 
the  statute  authorized  the  provisions  found  in  the  or- 
dinance. 

The  act  shows  that  the  power  granted  was  to  be  ex- 
ercised "for  the  security  and  safety  of  citizens  and 
other  persons  from  the  running  of  trains  through  any 
city."  The  preamble  to  the  ordinance  discloses  the 
same  intent;  that  is,  that  an  electric  light  at  railroad 
crossings  "is  necessary  for  the  security  and  safety  of 
citizens  and  other  persons  from  the  running  of  trains 
through  the  city  of  Shelbyville."  The  purpose,  then, 
is  not  ordinary  street  lighting,  or  even  track  lighting, 
but  "security  and  safety  ♦  ♦  ♦  from  the  running  of 
trains."  It  is  clear  also  that,  under  the  guise  of  pro- 
tecting citizens  from  passing  trains  at  public  cross- 
ings, the  city  could  not  enter  into  a  general  system  of 
street  lighting  at  every  point  where  a  railroad  track 
crosses  a  public  street.  This  would  be  an  unreason- 
able exercise  of  the  power  granted  by  the  legislature. 

We  are  of  opinion  that  the  intent  of  the  act  is  not 
substantially  different  from  that  of  those  statutes 
which  provide  for  other  safeguards  of  various  kinds 
at  railroad  crossings. 

It  was  said  by  this  court,  in  Kistner^  Exx.^  v.  The 
City  of  Tndian^ipoliSy  100  Ind.  210,  that:  "In  the  forty- 
second  clause  of  section  3106,E.  S.  1881  (3541,  Burns' 
R.  S.  1894),  it  is  enacted  that  the  common  council  of 
the  city  shall  have  power  to  ^provide,  by  ordinance, 
for  security  of  citizens  and  others  from  the  running 
of  trains  through  any  city,  and  to  require  railroad  cor- 
porations to  observe  the  same.'    We  think,  therefore, 
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that  the  power  of  the  city  of  Indianapolis  to  have  com- 
pelled the  Union  Railway  Company  to  erect,  maintain 
and  use  such  proper  and  suitable  safeguards,  as 
seemed  best  to  the  city,  at  the  place  where  the  seven 
railroad  tracks  crossed  Illinois  street  and  its  side- 
walk, is  clear  and  unquestionable."  And  the  court  ac- 
cordingly held  that  at  such  a  crossing  the  city  had 
undoubted  power,  under  the  clause  of  the  statute 
cited,  to  require  the  railroad  company  to  erect  safety 
gates.  Under  the  same  clause,  also,  a  city  may,  by 
ordinance,  require  flagmen  at  crossings  where  trains 
pass  or  are  liable  to  pass;  and  we  have  no  question 
that  under  the  same  general  grant  of  power,  as  well 
as  under  the  statute  before  us,  the  city  of  Shelbyville 
might  have  required  suitable  lights  to  be  placed  by 
the  railroad  companies  wherever,  on  account  of  the 
passing  of  trains  over  the  crossings,  the  public  safety 
should  render  it  necessary.  See  also  Toledo^  etc.y  R.  W. 
Co.Y.  City  of  Jacksonville,  67  HI.  87,  16  Am.  Rep.  611; 
Hayes'y.  Michigan^  etc.,  R.  R,  Co.   Ill  U.  S.  228. 

The  power  granted  by  the  statute  in  this  case  is 
general;  the  mode  and  manner  of  its  exercise  are  not 
given  in  the  act,  but  are  left  to  the  discretion  of  the 
city.  We  may,  therefore,  inquire  whether  there  was  a 
reasonable  exercise  of  the  power  granted;  or  whether, 
in  fact,  power  was  given  the  city  to  do  what  it  at- 
tempted. The  act  authorized  the  city  to  require  rail- 
road companies  "to  keep  and  maintain  lights  on  all 
nights  that  the  common  council  may  direct,  at  the 
points  where  the  railroad  tracks  cross  a  street  in  any 
city."  The  ordinance,  assuming  to  proceed  under  this 
grant,  provides  that  every  railroad  company  shall 
maintain  a  light  "wherever  a  track  of  such  railroad 
company  crosses  a  public  street  in  said  city."  The 
lights  are  ordered  at  every  crossing,  whether  the  se- 
curity and  safety  of  citizens  requires  it  or  not,  and 
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wherever  any  track  crosses,  even  a  switch  track  which 
may  not  be  used  once  a  week,  and  never  in  the  night. 
This  of  itself  indicates  that  it  was  the  lighting  of  the 
streets,  and  not  the  safety  of  crossings  that  was  aimed 
at  in  the  ordinance. 

We  have  no  doubt,  as  indeed  counsel  for  appellee  ad- 
mit, that,  under  the  police  power,  the  legislature  may 
authorize  cities  to  require  railroad  companies  to  light 
their  crossings  throughout  the  corporate  limits.  That 
is  a  matter  for  the  judgment  of  the  legislature.  In 
this  case,  however,  the  law-making  power  has  not  seen 
fit  to  extend  such  a  grant  to  cities,  but  has  sought 
simply  to  give  authority  to  protect  citizens  from  pass- 
ing trains.  It  was  the  plain  intent  to  say  definitely 
that  the  power  heretofore  given  under  which  cities 
might  require  gates  and  flagmen  at  dangerous  cross- 
ings, would  also  authorize  the  requirement  of  lights 
for  the  same  purpose. 

The  statutory  grant  of  power  as  to  the  kind  of  light 
was  also  general,  limiting  the  lights  only  to  such  as 
should  be  maintained  by  the  city.  Under  the  author- 
ity so  given,  the  ordinance  provided  for  electric  lights, 
which  provision,  we  think,  was  authorized,  in  as  much 
as  electric  lights  were  maintained  by  the  city;  but  it 
was  also  provided  in  the  ordinance  that  the  lights 
should  be  of  the  "arc  pattern,"  thus  confining  the 
company  to  a  particular  kind  of  electric  lighting,  and 
possibly  to  particular  lamps  in  use  in  the  city.  Doubt- 
less, under  the  statute,  the  ordinance  could  have  re- 
quired the  light  to  be  of  a  power  sufficient  to  light  the 
crossing,  not  to  exceed  that  in  use  in  the  city;  but 
there  could  be  no  authority  further  to  interfere  with 
the  company^s  freedom  of  contract  in  providing  such 
electric  lights  as  it  might  prefer.  The  purpose  of  the 
statute,  the  protection  of  travelers  over  the  crossings 
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from  danger  from  running  trains,  must  not  be  lost 
sight  of. 

It  may  also  be  questioned  whether  the  ordinance  is 
not  objectionable  from  what  it  omits,  no  less  than 
from  what  it  expresses.  It  is  not  provided  when  the 
lamps  shall  be  lighted,  nor  how  long  they  shall  con- 
tinue to  burn;  only  that  the  lighting  "shall  be  on  the 
same  schedule  plan  adopted  and  used  by  said  city;^* 
and,  in  the  penal  clause,  that  a  fine  not  exceeding 
f  10.00  shall  be  imposed  for  "each  night"  when  there  is 
a  failure  to  provide  the  specified  light.  We  think  the 
time  or  times  of  lighting  should  have  been  fixed  def- 
initely in  the  ordinance.  Nor  do  we  think  there  is 
anything  to  the  contrary  in  the  case  of  Ciiicinnati,  etc.^ 
R.  R.  Co.  V.  Sullivaiiy  Treas.^  32  Ohio  St  152,  to  which 
we  are  referred.  There,  as  the  court  expressly  found, 
the  ordinance  strictly  followed  and  in  no  way  tran- 
scended the  powers  conferred  by  the  statute. 

"What  the  legislature  distinctly  says  may  be  done,'* 
to  repeat  the  words  of  Judge  Dillon,  "cannot  be  set 
aside  by  the  courts  because  they  may  deem  it  to  be 
unreasonable  or  against  sound  policy.  But  where  the 
power  to  legislate  upon  a  given  subject  is  conferred, 
and  the  mode  of  its  exercise  is  not  prescribed,  then 
the  ordinance  passed  in  pursuance  thereof  must  be  a 
reasonable  exercise  of  the  power." 

We  think  that  in  this  case  the  common  council  ex- 
ceeded the  power  conferred  by  the  statute,  in  requir- 
ing that  the  electric  lights  should  be  of  a  particular 
pattern ;  and  that  there  was  also  an  unreasonable  ex- 
ercise of  the  power  granted,  in  praotically  providing 
for  street  lighting  instead  of  lights  for  crossings  over 
which  trains  run,  or  are  liable  to  run,  at  night,  and 
also  in  not  providing  definitely  for  the  times  during 
which  the  lamps  should  be  lit. 
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The  court,  therefore,  did  not  err  in  holding  the  ordi- 
nance inyalid.  i46   75 

1(03       6 

Judgment  affirmed. 

Hackney,  J.,  took  no  part  in  this  decision. 


Boots  v.  Eistine. 

[No.  17,749.     Filed  May  86,  1806.    Rehearing  denied  Oct.  18, 1896.] 

Appeal  and  Erbor. — Assiffriment  of  Error. — ^A  joint  assignment  of 
error  based  upon  the  action  of  the  court  in  overruling  a  demurrer 
to  two  paragraphs  of  answer,  is  not  available  if  either  of  the  para- 
graphs of  answer  is  good. 

JUDioiAL  Saues. — Payment  of  Purchase-money. — ^An  execution  cred- 
itor maj  make  a  valid  purchase  of  property  without  paying  the 
amount  of  the  principal  debt  to  the  sheriff  where  in  Ueu  thereof 
he  receipts  the  sheriff  for  that  amount,  and  where  there  is  no  ques- 
tion of  his  first  right  to  the  fund  otherwise  paid  to  the  sheriff. 

From  the  Montgomery  Circuit  Court;.  Affirmed. 
F.  M.  Dice  and  Kennedy  &  Kennedy^  for  appellant. 
Ristine  &  Bistinej  for  appellee. 

Hackney,  d  J. — ^The  appellant  sued  the  appellee 
to  quiet  the  title  to  certain  real  estate,  alleging  the 
invalidity  of  a  sheriff's  sale  under  which  the  appellee 
claims  through  the  purchase  at  said  sale.  The  theory 
of  the  complaint  is,  that  the  property  was  bid  in  by 
the  execution  creditor  at  double  the  amount  of  his 
judgment,  and  that  he  paid  no  part  of  the  bid,  but 
gave  the  sheriff  his  receipt  therefor. 

The  question  assigned  in  this  court  as  error  arises 
upon  the  action  of  the  cirQuit  court  "in  overruling  the 
appellant's  demurrer  to  the  second  and  third  para- 
graphs of  appellee's  answer."  As  this  assignment  is 
joint,  if  either  answer  is  good,  there  is  no  available 
error  in  the  record.    Noe  v.  Roll,  134  Ind.  115. 
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The  third  paragraph  of  answer  alleged  the  recovery, 
in  1875,  of  a  judgment  in  favor  of  George  Cook  for 
f 630.30  and  costs,  against  the  appellant;  that  in 
March,  1885,  execution  issued  upon  said  judgment; 
that  the  various  steps,  as  to  demand,  notice  and  sale 
were  taken  and  the  return  upon  the  execution  is  set 
out  at  full  length  in  the  answer.  From  the  return  it 
appears  that  said  Cook  was  the  purchaser  for  |748.95, 
and  that  he  paid  the  full  amount  thereof  to  the  sheriff, 
who  made  distribution  thereof  and  in  part  to  said 
Cook  upon  said  execution.  It  is  further  alleged  that 
the  purchaser  obtained  a  sheriff's  deed  in  May,  1886, 
when  he  took  and  held  possession  until  December, 
1890,  at  which  time  he  sold  and  conveyed  to  the  appel- 
lee, «who  had  no  notice  of  the  fact  that  the  purchase- 
money  was  not  paid  to  the  sheriff  by  Cook. 

Appellant's  learned  counsel  attack  this  answer  as 
not  alleging  that  Cook  paid  the  purchase-money  to  the 
sheriff,  but  rather  as  disclosing,  by  way  of  the  recital 
in  the  return,  that,  after  paying  costs,  the  sheriff  paid 
back  to  Cook  the  balance.  From  this  assumption, 
against  the  plain  language  of  the  return  as  pleaded, 
counsel  argue  that  no  money  was  paid  by  Cook  beyond 
the  amount  of  the  costs,  and  they  insist  upon  the  rule, 
as  laid  down  in  Liggett  v.  Firestone^  96  Ind.  260,  that  a 
sheriff's  sale  must  be  for  cash,  at  the  time  paid,  or  it 
is  void. 

Passing  the  question  as  to  the  right  of  the  appellant 
to  deny  the  sheriff's  return,  Splahn  v.  Gillespie^  48  Ind. 
397;  atocJcton  v.  Stockton^  59  Ind.  574,  it  has  been  long 
settled  that  the  execution  creditor  may  make  a  valid 
purchase  without  paying  the  amount  of  the  principal 
debt  to  tjie  sheriff  where,  in  lieu  thereof,  he  receipts  to 
the  sheriff  for  that  amount  and  where  there  is  no 
question  of  his  first  right  to  the  fund  otherwise  paid  to 
the  sheriff.     Burton  v.  Ferguson,  69  Ind.  486;  Robert- 
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son  V.  Van  Cl€<xv€y  129  Ind.  217,  15  L.  R  A.  68;  Clossen 
V.  Whitney y  39  Minn.  50, 38  N.  W.  759. 

We  conclude,  therefore,  that  the  answer  is  not  sub- 
ject to  the  objection  made  against  it. 

The  judgment  of  the  circuit  court  is  affirmed. 


Smith  v.  McClain  et  al. 


[No.  17,297.     Filed  October  14,  1896.] 

Qurr-CUOM  Deed. — B<ma  Fide  Purchaser, — Statutes  Construed. — Un- 
der sections  8343-8848  Bums'  R.  S.  1894,  the  grantee  in  a  qidt-claim 
deed  may  become  a  bona  fide  purchaser  the  same  as  imder  any 
other  form  of  conveyance,    p,  83. 

Same.— To  ChUdless  Second  Wife  hy  Husband^ s  CTitWren.— Where  a 
husband  dies  intestate  leaving  two  children  and  a  childless  second 
wife  as  his  heirs  at  law,  and  the  two  children  by  quit-claim  convey 
''aU  the  right,  title  and  interest"  which  they  have  as  such  heirs  in 
a  certain  tract  of  land  to  the  childless  second  wife,  such  convey- 
ance vests  in  her  a  fee-simple  title  to  the  imdivided  two-thirds  in- 
terest of  the  children,    p,  83, 

Deed. — Evidence, — By  the  execution  of  a  deed  the  preliminary  con- 
tract is  executed,  and  any  inconsistencies  between  its  terms  and 
those  of  the  deed  are  to  be  explained  and  settled  by  the  deed  alone. 
p.  87. 

Same. — Dedaration  of  Party  in  Possession  of  Real  Estate. — Evidence, 
— The  declarations  of  a  party  in  possession  of  real  estate,  showing 
the  character  of  his  possession  and  the  title  by  which  he  held  are 
competent  as  evidence  against  those  claiming  tmder  him,  except 
such  evidence  cannot  be  given  to  sustain  or  destroy  the  record  titla 
p,87. 

Evidence. — Consideration, — Parol  evidence  as  to  the  true  considera- 
tion of  a  deed  is  not  competent  to  defeat  the  operation  of  the  deed 
as  a  valid  and  effective  grant,    p,  87. 

Statutes. — Construction  of  Deeds. — Descent. — If  the  Act  of  March 
11. 1889  (Acts  1889,  p.  430,  section  1 ;  Bums'  R.  S.  1894,  2644)  is  uncon- 
stitutional  because  it  attempts  to  amend  a  statute  already  re- 
pealed, that  fact  does  not  invalidate  the  remaining  sections, 
2645-2647,  Bums'  R  S.  1894,  since  they  are  so  complete  in  them- 
selves as  to  stand  alone,  and  the  subject  of  the  same  is  suffi- 
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ciently  expressed  in  the  title  to  complj  with  the  requirements  of 
the  constitution,    p.  89, 

Same. — Construction  Of. — Svbject-matter  of  Act. — ^The  requirement 
of  the  Constitution,  Article  4,  section  19,  that  * 'every  act  shall  em- 
brace but  one  subject  and  matters  properly  connected  therewith," 
is  not  violated  by  Act,  March  11.  1889  (Acts  1889,  p.  430).    p.  89. 

Same. — Constrvction  Of. — Descent. — Deed. — Conveyance  by  Heirs  to 
Childless  Second  Wife.— Estoppel— JJnder  Act  March  11,  1889  (Acts 
of  1889,  p.  430,  sections  2  and  8;  Bums'  R.  S.  1894, 2645,  2646)  where, 
during  the  life  of  the  childless  second  or  subsequent  wife  of  an  in- 
testate, his  children  convey  in  fee  lands  affected  by  her  life-estate, 
and  receive  full  payment  therefor,  they  are  estopped  from  claiming 
any  title  thereto;  and  under  said  sections,  it  was  competent  to 
prove  whether  there  was  any  contract  for  the  conveyance  of  the 
"fee"  of  the  one-third  part  of  the  real  estate  which  the  vddow  in- 
herited, and  the  consideration  to  be  paid  therefor,  and  whether  full 
payment  had  been  made.    p.  89, 

From  the  Marion  Circuit  Court.  Reversed. 
Miller  J  Winter  &  Elam^  for  appellant. 
Denny  &  Taylor y  for  appellees. 

Monks,  C.  J. — Appellees  brought  this  action  to 
quiet  their  title  to  and  recover  possession  of  certain 
real  estate,  described  in  the  complaint  Appellant 
filed  an  answer  and  also  a  cross-complaint  to  quiet  his 
title  to  the  same  real  estate.  Appellees  filed  an  an- 
swer to  said  cross-complaint  and  reply  to  appellant's 
answer. 

The  cause  was  tried  by  the  court  and  a  finding  made 
in  favor  of  appellees,  and  over  a  motion  for  a  new  trial 
judgment  was  rendered  against  appellant  The 
causes  specified  for  a  new  trial  were: 

First  Errors  of  law  occurring  at  the  trial  in  ad- 
mitting certain  evidence  over  appellant's  objection. 

Second.  That  the  finding  of  the  court  was  not  sus- 
tained by  sufficient  evidence. 

Third.  That  the  finding  of  the  court  was  contrary 
to  law. 
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Fourth.     Error  in  assessing  the  amount  of  the  re- 
covery, the  same  being  too  large. 

The  action  of  the  court  in  overruling  the  motion  for 
a  new  trial  is  assigned  as  error. 

It  appears  from  the  evidence  that  the  real  estate  in 
controversy,  a  house  and  lot  in  the  town  of  Zionsville, 
worth  about  $1,000.00,  was  owned  iji  fee-simple  at  the 
time  of  his  death,  in  April,  1884,  by  one  Jonas  Case, 
and  was  his  family  residence.  He  owned  at  the  same 
time  120  acres  of  farming  land  in  Marion  county,  In- 
diana, worth  about  |7,000.00,  and  some  business  prop- 
erty in  the  town  of  Zionsville.  His  heirs  at  law  were 
his  widow,  Margaret  E.  Case,  a  second  wife  without 
children,  and  the  appellees,  Frances  A.  McClain  and 
one  William  H.  Case,  children  by  a  former  wife.  Wil- 
liam H.  Case  died  in  December,  1891,  leaving  the  ap- 
pellees, Aletta  M.,  Neldo  O.,  and  Flossie  A.  Case,  his 
only  children  and  heirs  at  law.  The  widow,  Margaret 
E.  Case,  died  in  January,  1892.  After  the  death  of 
Jonas  A.  Case,  she  married  Ithamar  Whicker,  who 
survived  her,  and  with  one  Mary  Stultz,  her  mother, 
constituted  her  sole  heirs  at  law.  After  the  death  of 
Jonas  Case,  on  the  19th  day  of  September,  1884,  his 
children,  William  H.  Case  and  his  wife  and  Frances 
A.  McClain  and  her  husband,  executed  a  quit-claim 
deed  to  the  widow,  Margaret  E.  Case,  for  the  house 
and  lot  in  Zionsville.  The  deed  recites  a  considera- 
tion of  f  1,000. 00,  and  immediately  following  the  de- 
scription of  the  property  contained  a  further  recital 
in  the  following  language:  "The  grantors  herein, 
William  H.  Case  and  Frances  A.  McClain,  being  the 
sole  and  only  heirs  of  Jonas  Case,  except  the  grantee, 
who  is  the  widow  of  said  Case  and  without  children, 
and  this  conveyance  being  made  in  settlement  and  ad- 
justment of  their  interests  in  real  estate  herein  de- 
scribed and  certain  lands  In  Marion  county,  Indiana, 
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described  in  deed  of  even  date  herewith  by  grantee 
herein  and  Frances  A.  McClain  and  her  husband  to 
William  H.  Case/^ 

At  the  same  time  Margaret  E.  Case  and  Frances  A. 
McClain  and  her  husband  executed  a  quit-claim  deed 
to  William  H.  Case  for  "all  their  right,  title  and  inter- 
ests^ in  the  120  acres  of  farming  land  in  Marion  county, 
Indiana.  This  deed  recites  a  consideration  of 
f  1,000. 00,  and  following  the  description  contains  a 
further  recital  as  follows :  "which  the  said  Margaret  E. 
Case,  as  widow  without  children,  and  Frances  A.  Mc- 
Clain, as  daughter,  have  derived  as  heirs  of  Jonas 
Case,  said  Frances  A.  McClain  and  the  grantee  herein, 
being  the  only  children  and  heirs  of  Jonas  A.  Case." 

In  consideration  of  the  conveyance  to  William  H. 
Case  by  Margaret  E.  Case  and  Frances  A.  McClain  and 
husband  of  "all  their  right,  title  and  interest"  in  said 
120  acres  of  real  estate,  he  paid  his  sister,  Mrs.  Mc- 
Clain, $3,500.00,  and  he  and  said  Frances  A.  McClain 
promised  to  pay  Margaret  E.  Case  $1,000.00,  and  ex- 
ecuted the  quit-claim  deed  to  her  for  the  real  estate 
in  controversy. 

The  first  deed  was  properly  recorded  shortly  after 
its  execution  in  Boone  county,  Indiana,  and  the  sec- 
ond deed  in  Marion  county,  Indiana.  No  disposition 
was  made  of  the  business  property  in  Zionsville,  of 
which  Case  died  seized.  It  continued  to  be  held  by  his 
widow  and  children  as  tenants  in  common  until  the 
death  of  the  widow.  After  the  execution  of  the  deeds 
of  September  19,  1884,  Margaret  E.  Case  remained  in 
exclusive  possession  of  the  house  and  lot  in  Zionsville 
until  her  death,  after  which  her  second  husband,  Itha- 
mar  Whicker,  and  mother,  Mary  Stultz,  claimed  that 
it  had  descended  to  them  as  her  heirs  at  law.  On  the 
25th  of  March,  1892,  Mrs.  Stultz,  by  quit-claim  deed 
conveyed  her  interest  to  Mr.  Whicker,  and  on  the  21st 
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of  April,  1892,  he  conveyed  the  entire  property  by 
quit-claim  deed  to  the  appellant,  who  took  and  re- 
tained possession  until  the  time  of  the  commence- 
ment of  this  suit. 

The  court  permitted  the  witness,  Sarah  S.  Case,  to 
testify  as  to  the  purpose  of  making  such  deed,  and  as 
to  statements  made  by  Margaret  E.  Case  before  and 
at  the  time  of  its  execution,  to  show  that  it  was  made 
for  the  purpose  of  effecting  a  partition  and  without 
any  intention  of  increasing  the  title  of  Margaret  E. 
Case.  For  the  same  purpose,  the  deed  executed  at  the 
same  time  by  Margaret  E.  Case  and  Frances  A.  Mc- 
Clain to  William  H.  Case  for  the  farming  land  in 
Marion  county  was  admitted  in  evidence,  and  Mrs. 
Klingenschmidt  was  also  permitted  to  testify  as  to 
certain  statements  made  to  her  subsequently  by  Mar- 
garet E.  Case,  which  it  was  claimed  tended  to  show 
that  she  understood  at  her  death  the  property  in  con- 
troversy would  go  to  the  appellees.  All  this  evidence 
was  objected  to  by  the  appellant,  and  its  admission 
properly  excepted  to. 

The  theory  upon  which  appellees  base  their  right  to 
recover  is  that  the  interest  of  Margaret  E.  Case  in  the 
real  estate  of  Jonas  Case,  deceased,  at  her  death  de- 
scended  to  the  appellees,  the  children  and  grandchil- 
dren of  Jonas  Case,  as  her  forced  heirs,  and  that  the 
deed  which  was  executed  to  her  on  the  19th  day  of 
September,  1884,  by  tbe  children  of  Jonas  Case  was 
made  only  for  the  purpose  of  effecting  a  partition  be- 
tween her  and  the  children  of  Jonas  Case  of  the  house 
and  lot  in  Zionsville,  in  controversy  in  this  action,  and 
the  120  acres  of  farming  land  in  Marion  county,  and 
that  her  title  to  the  property  in  controversy  was  not 
increased  by  such  deed,  but  that  at  her  death  it  de- 
scended to  the  appellee  as  her  forced  heirs,  precisely 
as  if  such  deed  had  not  been  made. 
Vol.  146—6 
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The  theory  of  the  appellant  was:  First,  that  the 
legal  effect  of  the  deed  of  September  19,  1884,  exe- 
cuted by  Frances  A.  McClain  and  William  H.  Case  to 
Margaret  E.  Case,  was  to  make  the  latter  the  absolute 
owner  in  fee-simple  of  two-thirds  part  in  value  of  the 
real  estate  in  controversy,  leaving  only  one-third  part, 
which  had  descended  to  her  from  Jonas  Case,  subject 
to  descend  at  her  death  to  the  children  and  grandchil- 
dren of  Jonas  Case  as  her  forced  heirs,  and  that  such 
legal  effect  could  not  be  impaired  or  changed  by  parol 
evidence;  that  the  deed  was  made  for  the  purpose  of 
effecting  a  partition  only,  or  of  statements  or  declara- 
tions of  the  parties  thereto  as  to  the  title  that  was  in- 
tended to  be  conveyed  thereby;  second,  that  by  force 
of  the  second  section  of  the  statute  of  March  11,  1889 
(Acts  1889,  p.  430);  Elliott's  Supplement,  sections 
423-26;  Burns'  R.  S.  1894,  sections  2644-47),  the  deed 
to  Margaret  E.  Case  of  September  19,  1884,  had  the 
effect,  upon  the  death  of  Margaret  E.  Case,  to  estop 
the  appellees  from  asserting  that  they  took,  as  her 
forced  heirs,  the  one-third  interest  in  the  property  in 
controversy,  which  descended  to  her  as  the  widow  of 
Jonas  Case;  third,  that  the  evidence  as  to  the  deed  of 
September  19, 1884,  having  been  made  for  the  purpose 
only  of  effecting  a  partition,  did  not  establish  such 
fact 

After  the  death  of  Jonas  Case,  in  1884,  intestate, 
one-third  part  in  value  of  the  ji?al  estate  of  which  he 
died  seized  descended  in  fee-simple  absolutely  to  each 
of  the  children  of  his  first  wife,  Frances  A.  McClain 
and  William  H.  Case.  Section  2622,  Burns'  R.  S.  1894. 
The  remaining  one-third  descended  in  fee-simple"  to 
his  widow,  Margaret  E.  Case,  but  under  a  disability 
personal  to  herself  to  make  any  conveyance  of  such  in- 
terest as  would  prevent  the  descent  at  her  death  to  the 
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children  of  her  husband  by  his  first  wife.  Sections 
2483-2487,  li.  S.  1881;  Hasketi  v.  Maxey,  134  Ind.  182, 

On  the  19th  day  of  September,  when  the  deed  to  the 
projierty  in  question  from  Frances  A.  McClain  and 
William  H.  Case  was  executed,  they  had  full  power  to 
convey  their  absolute  title  in  fee-simple  to  two-thirds 
in  value  of  said  real  estate  to  any  person  who  was  not 
under  disability  to  receive  such  conveyance.  The 
widow,  Margaret  E.  Case,  was  under  no  disability  to 
take  by  deed  title  in  fee-simple  to  such  two-thirds  in- 
terest 

The  statute  provides  that  a  quit-claim  deed,  unless 
limited  to  a  less  interest  shall  pass  the  entire  estate 
of  the  grantor  as  effectually  as  a  deed  of  bargain  and 
sale.  Sections  3343,  3347,  3348,  Burns'  R  S.  1894 
(2924,  2928,  2929,  K.  S.  1881);  Rmce  v.  BecTcetty  30  Ind. 
154;  Davidson  v.  Coon,  125  Ind.  497,  502,  9  L.  R  A.  584. 

The  ordinary  effect  of  such  a  deed  is  to  convey  all 
the  existing  interest  of  the  grantor  in  the  land  de- 
scribed, and  to  that  extent  is  as  operative  as  any  deed 
can  be.  Hastings  v.  BrooTcer,  98  Ind.  158,  and  cases 
cited. 

There  is  nothing  in  the  deed  to  the  widow  to  indi- 
cate that  it  was  not  the  intention  of  the  grantors  that 
it  should  have  its  full  legal  effect  and  vest  in  her  an 
absolute  title  in  fee-simple  to  the  undivided  two-thirds 
of  the  real  estate  described,  which  the  grantors  then 
owned  in  fee-simple. 

It  follows  that  the  deed  to  the  widow,  Margaret  E. 
Case,  conveyed  to  her  the  undivided  two-thirds  of  the 
real  estate  in  controversy,  unless  there  was  something 
which  changed  or  controlled  the  ordinary  legal  effect 
of  such  a  deed. 

Appellees  urge  that  as  appellant  acquired  title  to 
the  real  estate  in  controversy  by  quit-claim  deed  that 
he  cannot  be,  for  that  reason,  a  purchaser  in  good 
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faithy  and  is  not  entitled  to  any  consideration  as  such. 
A  quit-claim  deed  conveys  all  the  title  a  grantor  has, 
and  is  as  effectual  to  transfer  title  to  land  as  a  deed 
of  bargain  and  sale.  Sections  3343,  3347,  3348  (2924, 
2928,  2929),  supra;  Davidson  v.  Cooriy  supra;  Eastings  v. 
BrookeTy  supra. 

While  there  is  some  conflict  in  the  authorities  upon 
this  question,  we  think  the  correct  doctrine  under  the 
recording  acts  is  that,  one  may  become  a  bona  fide  pur- 
chaser under  a  quit-claim  deed,  the  same  as  under  any 
other  form  of  conveyance.  Hastings  v.  Brookerj 
supra;  Dow  v.  Whitney,  14T  Mass.  1,  16  N.  E.  722; 
Chapman  v.  SimSy  63  Miss.  154;  Willingham  v.  Hard- 
in,  76  Mo.  429;  Fox  v.  Hall,  74  Mo.  315,  41  Am.  Eep. 
316;  Graff  v.  Middleton,  43  Cal.  341;  Frey  v.  Clif- 
ford, 44  Cal.  335;  Hamilton  v.  Doolittle,  37  111.  473; 
Brown  v.  Banner,  etc.,  Co.,  97  111.  214,  87  Am.  Eep. 
106;  McConnel  v.  Reed,  6  111.  117,  38  Am.  Dec.  124; 
2  Jones'  Law  of  Real  Prop,  in  Conv.,  sections  1894, 
1395, 1396,  and  cases  cited  in  notes. 

Appellees  insist  "that  where  voluntary  partition  is 
made  by  quit-claim  deed  executed  by  the  tenants  in 
common,  that  such  deeds  do  not  convey  title,  but  they 
simply  have  the  effect  to  sever  the  unity  of  possession, 
and  do  not  vest  in  either  of  the  co-tenants  any  new  or 
additional  title;  that  after  the  execution  of  such  deeds 
each  has  precisely  the  same  title  he  had  before,  except 
that  he  holds  his  share  of  the  whole  in  severalty  in- 
stead of  in  common.  Bvmigardner  v.  Edwards,  Tr.,  85 
Ind.  117;  Taylor  v.  Birmingham,  29  Pa.  St.  306;  Daw- 
son V.  Lawrence,  13  Ohio  543,  42  Am.  Dec.  210;  Steh- 
man  v.  Ruber,  21  Pa.  St.  260."  See,  also,  Yancey  y. 
Radford,  86  Va.  638,  10  S.  E.  972;  Dooley  v.  Baynes, 
86  Va.  644,  10  S.  E.  974;  Harrison  v.  Ray,  108  N.  C. 
215,  12  S.  E.  993,  11  L.  R.  A.  722,  23  Am.  St.  Rep.  67; 
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Chace  v.  Gregg  88  Tex.  552,  32  S.  W.  520;  Davis 
V.  Aflpn^ir,  67  Tex.  206,  2  S.  W.  43. 

That  under  this  doctrine  they  had  the  right  to  give 
parol  evidence  to  prove  that  the  two  deeds  executed 
September  19,  1884,  were  partition  deeds,  and  that 
the  statements  of  Margaret  E.  Case,  testified  to  by 
Mrs.  Sarah  S.  Case  and  Mrs.  Klingenschmidt,  tended 
to  prove  that  fact,  and  that  the  court  did  not  err 
therefore  in  admitting  their  testimony. 

Appellant  contends  that  what  was  said  in  Bum- 
ffardner  v.  Edwards j  Tr.^  supra y  cited  by  appellee  "as  to 
mutual  deeds  for  the  purpose  of  perfecting  partition, 
not  conveying  title,  was  obiter  dictum^'^  and  that  this 
court,  in  Davidson  v.  Cooriy  supra^  declared  the  contrary 
doctrine.  That  the  other  cases  cited  by  appellees  are 
not  applicable  here  for  the  reason  that  the  deeds  in 
those  cases  either  recited  that  they  were  partition 
deeds  or  parol  partition  had  been  made,  and  each  co- 
tenant  had  taken  possession  of  his  own  part,  and 
the  same  was  vested  in  him  in  severalty,  before  the 
deeds  were  executed,  so  that  when  they  were  executed 
the  grantors  had  no  interest  in  the  real  estate  de- 
scribed therein  which  they  could  convey  to  the 
grantee,  he  being  already  the  owner  thereof  in  sev- 
eralty. 

As  we  view  the  facts  of  this  case,  it  is  not  necessary 
to  determine,  and  we  do  not  determine,  whether  or 
not  mutual  deeds  of  partition,  containing  no  state- 
ment or  recital  that  they  are  such,  convey  title  or 
merely  sever  possession. 

The  deed  for  the  Marion  county  land  conveyed  to 
William  H.  Case  "all  the  right,  title  and  interest 
which  the  grantors,  Margaret  E.  Case,  as  widow  with- 
out children,  and  Frances  A.  McClain,  as  daughter, 
have  derived  as  heirs  of  Jonas  Case."  This  convev- 
ance  did  not  merely  operate  to  set  off  to  the  grantee 
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to  hold  in  severalty  what  he  had  before  its  execution 
held  in  common  in  both  tracts.  It  vested  in  him  the 
absolute  title  in  the  120  acres  of  Marion  county  land 
so  far  as  the  grantors  had  the  power  to  convey  the 
same,  leaving  no  interest  whatever  in  them.  After 
said  deed  was  executed  he  held  the  undivided  one- 
third  of  said  Marion  county  land  as  heir  of  Jonas  Case, 
and  the  other  two-tliirds  by  virtue  of  said  deed.  It 
was  not  a  partition  deed,  and  was  not  claimed  to  be 
such. 

Margaret  E.  Case  received  for  her  interest  in  said 
Marion  county  land  the  quit-claim  deed  of  William  H. 
Case  and  wife  and  Frances  E.  McClain  and  husband 
for  the  real  estate  in  controversy  and  $1,000.00  in 
money.  It  is  recited  in  this  deed  that  it  was  made  "in 
settlement  and  adjustment  of  their  interests  in  the 
real  estate  herein  described  and  certain  lands  in 
Marion  county,  described  in  a  deed  of  even  date  here- 
with.'^ Construing  these  two  deeds  together  there  is 
nothing  to  show  that  they  were  executed  for  the  pur- 
pose of  effecting  a  partition. 

Considering  that  William  H.  Case,  Frances  A.  Mc- 
Clain and  Margaret  E.  Case  owned  the  real  estate  de- 
scribed in  the  deeds  as  tenants  in  common,  and  that 
the  deeds  were  executed  at  the  same  time  containing 
the  recitals  set  forth,  and  that  Margaret  E.  Case  was 
to  receive  |1,000.00  and  Frances  A.  McClain  $3,500.00, 
these  facts  do  not  show  that  the  deeds  were  mutual 
deeds  of  partition.  After  these  deeds  were  executed, 
William  H.  Case  owned  property  valued  by  the  parties 
at  $4,500.00,  more  than  the  interest  he  owned  before, 
and  Mrs.  McClain  had  parted  with  real  estate  valued 
at  $3,500.00,  and  Mrs.  Margaret  E.  Case  owned  reaj 
estate  valued  at  $1,000.00  less  than  her  interest  before 
the  deeds  were  made.  It  was  not  a  mere  partition  of 
real  estate,  but  a  transaction  to  which  the  rules  of  evi- 
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dence  with  reference  to  ordinary  contracts  in  the  pur- 
chase and  sale  of  real  estate  apply. 

It  is  the  general  rule  that  when  two  parties  have 
entered  into  a  written  contract  all  previous  negotia- 
tions and  propositions  in  relation  to  such  contract  are 
merged  in  the  final  agreement,  and  in  the  absence  of 
fraud  or  mistake  cannot  be  given  in  evidence  to  vary 
or  modify  such  written  agreement  Sever  v.  Bever^  144 
Ind.  157;  King  v.  Enterprise  Ins.  Co,y  45  Ind.  43;  Sage 
V,  JoneSy  Admr.y  47  Ind.  122;  Ice  v.Baily  102  Ind.  42, 
46;  Reynolds  v.  Louisville,  etc.,  B.W.  Co.y  143  Ind. 
579,  pp.  614-616,  and  cases  cited;  Coy  v.  Stuckery  81 
Ind.  161;  Hostetter  v.  Aumany  119  Ind.  7;  Oiler  v. 
Qard,  23  Ind,  212. 

It  has  also  been  held  by  this  court  that  by  the  ex- 
ecution of  a  deed  the  preliminary  contract  is  executed, 
and  any  inconsistencies  between  its  terms  and  those 
in  the  deed  are  to  be  explained  and  settled  by  the  deed 
alone.  Phillbrook  v.  Emmdlery  92  Ind.  590,  and  cases 
cited ;  Cole  v.  Grayy  139  Ind.  396,  and  authorities  cited 
on  pages  407,  408. 

In  Cole  V.  Orayy  supra^  this  court  said:  "In  2  Devlin 
on  Deeds,  section  837,  it  is  said:  ^the  question  is  not 
what  the  parties  to  a  deed  may  have  intended  to  do  by 
entering  into  that  deed,  but  what  is  the  meaning  of 
the  words  used  in  that  deed;  a  most  important  dis- 
tinction in  all  classes  of  construction,  and  the  disre- 
gard of  which  often  leads  to  erroneous  conclusions.' 
And  the  same  author,  in  section  840,  says:  *The  in- 
tent, when  clearly  expressed,  cannot  be  altered  by  evi- 
dence of  extraneous  circumstances.' " 

It  is  insisted  by  appellee  that  it  is  always  competent 
to  prove  by  parol  the  true  consideration  of  a  deed,  and 
that  it  Is  impossible  to  give  effect  to  this  doctrine 
without  permitting  proof  of  the  agreement  as  to  con- 
sideration which  preceded  the  execution  of  the  deed. 


88  SUPREME  COURT  OF  INDIANA, 

Smith  V.  McClain  et  cU. 

That,  under  this  rule,  the  evidence  of  Mrs.  Case  as  to 
the  statements  and  agreements  of  the  parties  at  the 
execution  of  the  deeds,  was  competent.  This  is  a  cor- 
rect statement  of  the  rule  as  declared  in  this  State,  ex- 
cept that  such  evidence  is  not  competent  to  defeat  the 
operation  of  a  deed  as  a  valid  and  effective  grant. 
Levering  v.  Shockej/y  100  Ind.  558,  and  cases  on  pp.  560, 
561.  A  deed  absolute  on  its  face,  however,  may  be 
shown  by  parol  evidence  to  have  been  executed  only 
as  a  mortgage.  Hanlon  v.  Dohertijy  109  Ind.  37;  Ash- 
ton  V.  Shepherd  J  120  Ind.  69;  Bever  v.  Bever,  supra^ 
and  cases  cited. 

It  is  also  insisted  by  the  appellees  that  the  declara- 
tions of  a  party  in  possession  of  real  estate,  showing 
the  character  of  his  possession  and  the  title  by  which 
he  held  are  competent  as  evidence  against  those  claim- 
ing under  him,  and  that,  therefore,  the  court  did  not 
err  in  permitting  Mrs.  Klingenschmidt  to  testify  to 
the  declarations  made  by  Margaret  E.  Case  when  she 
was  in  possession  of  the  real  estate  in  controversy. 
This  rule  is  correctly  stated,  except  such  declarations 
cannot  be  given  in  evidence  to  sustain  or  destroy  the 
record  title.  Steeple  v.  Downing,  60  Ind.  478,  and  au- 
thorities cited  on  p.  503;  Oibney  v.  Marchay,  34  N.  Y. 
301 ;  Jackson  v.  Miller j  6  Co  wen,  751 ;  Jackson  v.  McYey^ 
15  Johns.  234. 

Appellant  next  insists  that  by  force  of  section  2  of 
the  act  of  March  11,  1889,  Acts  1889,  supra,  section 
2645,  supra,  the  deed  to  Margaret  E.  Case  of  Septem- 
ber 19, 1884,  had  the  effect  to  estop  appellees  from  as- 
serting that  they  took  as  her  forced  heirs  the  one-third 
interest  in  the  i)roperty  in  controversy,  which  she  in- 
herited as  the  widow  of  Jonas  Case.  Appellees  con- 
tend that  section  1  of  said  act  is  unconstitutional 
because  it  attempted  to  amend  section  2  of  the  act 
of  March  4, 1853  (Acts  1853,  p.  55),  which  was  repealed 
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by  the  act  of  March  9,  1867  (Acts  1867,  p.  204),  and 
that  an  act  amending  a  repealed  act  is  void.  Boring^ 
And.  J  V.  State  J  141  Ind.  640,  and  cases  cited.  Appel- 
lees further  contend  that  the  entire  act  is  uncon- 
stitutional because  it  is  in  contravention  of  section 
19,  Art.  4,  of  the  constitution,  which  is  as  follows: 
''Every  act  shall  embrace  but  one  subject  and  mat- 
ters properly  connected  therewith."  We  do  not  think 
the  act  contravenes  the  provision  of  the  constitution 
quoted,  as  it  embraces  but  one  subject  and  matters 
properly  connected  therewith. 

If,  however,  the  first  section  attempts  to  amend  a 
statute  which  had  no  existence,  it  is  unconstitutional 
for  that  reason,  and  it  and  so  much  of  the  title  as  re- 
lates thereto  are  to  be  disregarded,  and  the  only  in- 
quiry is  whether  the  other  parts  are  so  complete  in 
themselves  as  to  stand  alone,  and  whether  there  is  re- 
maining in  the  title  of  the  act  sufficient  description  of 
the  subject  to  which  they  relate.  City  of  Indianapolia 
V.  Ufefer,  138  Ind.  30,  and  authorities  cited  on  p.  38; 
Penniman^a  C««e,  103  TJ.  S.  714;  Presser  v.  State  of 
Illinois^  116  U.  S.  252. 

It  is  apparent  that  if  all  that  is  contained  in  the  first 
section  of  the  act  and  all  the  title  of  the  act  which  is 
the  subject  of  the  first  section  were  eliminated,  the  re- 
maining sections  2,  3  and  4  would  be  a  complete 
statute,  and  the  subject  of  the  same  would  be  suf- 
ficiently expressed  in  the  title  to  comply  with  the  re- 
quirements of  the  constitution. 

Under  sections  2  and  3  of  said  act,  being  sections 
2645,  2646,  Burns'  R.  S.  1894,  if  William  H.  Case  and 
Frances  A.  McClain  executed  their  deed  for  the  pur- 
I)ose  of  conveying  to  Margaret  E.  Case  the  fee-simple 
of  the  undivided  one-third  which  she  inherited  from 
her  husband,  Jonas  Case,  and  they  have  received  full 
payment  therefor,  then  appellees  can  claim  no  title  to 
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Baid  one-third.  Under  these  sections  it  was  competent 
to  prove  whether  there  was  any  contract  for  the  con- 
veyance of  the  "fee"  of  said  one-third  part  of  the  real 
estate  aflfected  by  the  widow's,  and  the  consideration 
to  be  paid  therefor,  and  whether  full  payment  had 
been  made.  Appellant's  title  to  said  one-third  de- 
pends upon  the  conditions  prescribed  in  said  sections. 
If  all  the  requirements  of  either  section  2  or  3 
of  said  act  have  not  been  complied  with  he  has  no  title 
to  said  one-third. 

There  was  no  conflict  in  the  evidence,  and  the  find- 
ing should  have  been  that  appellant  was  the  owner  in 
fee-simple  of  the  undivided  two-thirds  of  said  real 
estate,  and  that  appellees  were  the  owners  in  fee- 
simple  of  the  undivided  one-third  thereof.  The  find- 
ing was,  therefore,  contrary  to  law. 

It  follows  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial  and  for  further  proceedings  not 
in  conflict  with  this  opinion. 


Pyle  v.  Peyton. 

[No.  17,871.    Filed  October  14,  1806.] 

PLEADma. — AasatUt  and  Battery. — Answer  in  Juatijloation  of  As- 
sault. — An  answer  to  a  complaint  for  an  assault  and  battery  in  jus- 
tification thereof  which  does  not  allege  any  fact  necessarily  imply- 
ing that  the  occurrence  alleged  in  the  complaint,  and  that  set  up 
and  justified  in  the  answer,  were  one  and  the  same,  is  bad. 

Same. —Practice. — Facts  alleged  in  one  paragraph  of  a  pleading  can 
not  be  called  to  the  support  of  another  paragraph. 

Practicb. — Harmless  Error. — Overruling  a  demurrer  to  a  bad  answer 
will  not  be  presumed  harmless  unless  the  evidence  as  set  out  in 
the  record  shows  that  the  cause  was  properly  tried  and  determined 
upon  its  merits. 
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Prom  the  Howard  Circuit  Court  Revered. 

Moon  &  Wolf,  for  appellant. 

J,  C.  Herron  and  Blacklidge  &  Shirley ,  for  appellee. 

Hackney,  J. — The  appellant  sued  the  appellee  for 
damages  alleged  to  have  been  sustained  from  an  as- 
sault and  battery  committed  by  the  appellee  upon 
him  "on  December  22,  1894."  The  appellee  answered 
in  six  paragraphs,  the  fifth  of  which  was  as  follows: 

"For  a  fifth  paragraph  of  answer  this  defendant  al- 
leges that  on  the  23d  day  of  December,  1894,  this 
plaintiff  entered  the  business  room  of  this  defendant 
ill  a  drunken  and  maudlin  condition,  and  without  invi- 
tation from  the  defendant;  that  immediately  after  en- 
tering said  place  of  business  this  plaintiff  unlawfully 
commenced  breaking  and  damaging  this  defendant's 
property,  to- wit:  glassware,  by  breaking  said  glass- 
ware; that  said  plaintiff  further  provoked  this  defend- 
ant by  his  unlawful  conduct  and  threatening  gestures 
and  menacing  attitude  toward  this  defendant;  that 
this  defendant,  believing  that  he  would  receive  great 
bodily  harm  at  the  hands  of  this  plaintiff  because  of 
the  plaintiff's  threatening  attitude  and  the  plaintiff's 
reputation  for  immorality  and  viciousness,  and  being 
in  imminent  danger  of  great  bodily  harm,  immediately 
struck  this  plaintiff  with  a  beer  glass,  but  used  no 
more  force  than  was  necessary  to  protect  his  person 
from  said  plaintiff.  Defendant  says  plaintiff  ought 
not  to  recover  because  said  assault  and  battery  was 
committed  in  defense  of  his  person.'' 

To  this  answer,  and  others,  a  demurrer  was  over- 
ruled, and  upon  a  reply  in  denial  there  was  a  trial, 
verdict  and  judgment  for  the  appellee. 

The  only  assignment  of  error  is  upon  the  action  of 
the  lower  court  in  overruling  said  demurrer  to  said 
fifth  paragraph  of  answer. 
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One  objection  urged  against  this  answer  is  that  it 
does  not  justify  the  particular  act  complained  of,  and 
this  objection,  in  our  opinion,  is  fatal.  The  code, 
Burns'  K.  S.  1894,  section  350,  requires  that  such 
pleading  shall  "clearly  refer  to  the  cause  of  action  in- 
tended to  be  answered/'  The  answer  in  question 
does  not  allege  any  fact  necessarily  implying  that  the 
occurrence,  the  gist  of  the  complaint,  and  that  set  up 
and  justified  in  the  answer  were  one  and  the  same. 
The  date  of  the  occurrence  alleged  in  the  complaint 
and  that  alleged  in  the  answer  differ  and,  while  the 
facts  alleged  in  the  pleadings  respectively  might  sug- 
gest the  inference  that  they  were  the  same,  the  differ- 
ence in  the  dates  cannot  be  disregarded  by  the  court. 
Nor  can  it  be  said  that  they  do  not  present  two  dis- 
tinct occurrences.  If  there  was  any  connection  be- 
tween the  two  occurrences  the  answer  should  have 
disclosed  it  If  they  were  distinct  occurrences  there 
could  be  no  question  that  the  answer  was  bad,  since 
the  conduct  of  the  appellant  on  the  22d  could  furnish 
no  legal  justification  for  an  assault  and  battery  on  the 
23d  day  of  December.  In  plejiding  justification  it 
should  appear  by  direct  averment  or  by  necessary  im- 
plication from  the  facts  alleged  that  the  acts  justified 
are  those  complained  of.  Qnllimore  v.  Ammerman^  39 
Ind.  323;  Young  y.  Warder^  94  Ind.  357;  Wheeler  y. 
Me'Shing-go-me-sia,  30  Ind.  402. 

A  fact  not  necessarily  implied,  although  inferable, 
is  not  sufficiently  alleged  by  alleging  the  fact  which 
suggests  it.    Brvion  v.  BroicUy  133  Ind.  476. 

This  objection  to  the  pleading  the  appellee  attempts 
to  answer  by  referring  to  the  allegation  of  another 
paragraph  that  the  occurrence  was  "on  or  about  the 
23d  of  December."  We  need  hardly  remind  counsel 
that  the  facts  alleged  in  one  paragraph  of  a  pleading 
cannot  be  called  to  the  support  of  another  paragraph. 
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If  this  were  not  so  the  doubtful  allegations  of  one 
paragraph  might  be  permitted  to  control  the  certain 
allegations  of  another. 

It  is  said,  also,  that  the  ruling  on  demurrer  was 
harmless  since  the  cause  was  properly  tried  and  de- 
termined upon  its  merits,  as  would  appear  from  the 
evidence,  if  the  appellant  had  brought  the  evidence 
into  the  record.  Overruling  a  demurrer  to  a  bad  an- 
swer is  not  presumed  harmless.  Sirns  v.  City  of  Frank- 
forty  79  Ind.  446;  Thompson  v.  Lowej  111  Ind.  272; 
Scott  V.  Stetlery  128  Ind.  385;  Over  v.  Shannon,  76 
Ind.  352;   Epperson  v.  Hostetter,  Admr.,  95  Ind.  583. 

In  Elliott's  App.  Proced.,  section  637,  it  is  said,  "So, 
where  the  record  aflBrmatively  shows  that  no  harm  re- 
sulted from  overruling  a  demurrer  to  one  of  several 
paragraphs  of  an  answer  the  error  will  not  be  deemed 
prejudicial.  But  it  is  to  be  observed  of  cases  of 
the  class  last  referred  to  that  the  record  proper  must 
show  that  the  ruling  was  harmless,  for  the  court  will 
not  search  through  the  evidence  for  the  purpose  of  as- 
certaining whether  harm  did  or  did  not  result." 

For  the  error  mentioned  the  judgment  of  the  cir- 
cuit court  is  reversed,  with  instructions  to  sustain  the 
appellant's  demurrer  to  the  appellee's  fifth  paragraph 
of  answer. 


The  Tolleston  Club  op  CmcAao  v.  Clough.  jiwus4ra{ 

[No.  17,550.     Filed  April  16,  1896.     Rehearing  denied  Oct.  14,  1896.] 

QuiETiNa  Title. —  Sufficiency  of  Complaint, — In  an  action  to  quiet 
title  to  certain  land  consisting  of  several  parcels,  the  allega- 
tion in  the  complaint,  ''That  the  defendant  claims  some  interest 
therein  adverse  to  the  plaintiff's,  which  claim  is  without  right  and 
unfounded,  and  a  cloud  upon  plaintiff's  title,"  sufficiently  charges 
adverse  and  imfounded  claim  by  defendant. 

PUBUO  Lands. — Description  Of. — The  boundaries  of  lots  patented  by 


94  SUPREME  COURT  OF  INDIANA, 

The  Tolleston  Club  of  Chicago  v.  Clough. 

the  United  States  as  numbered  lots  of  their  respective  flections^  can- 
not  extend  beyond  the  boundaries  of  the  sections  themselves. 

Real  Estate. — Description  in  Deed  of  Conveyance, — In  a  description 
of  real  estate  as  /'The  S.  half  (or  lots  1,  2,  8  and  4),  Sec.  iO"  the 
particular  reference  to  lots  control  the  general  description. 

CJotJNTY  SuRVKYOR. — Location  of  Meander  Line. — Boundary, — The 
location  of  a  meander  line  by  a  coimty  surveyor  cannot  establish 
that  meander  as  a  boundary  unless  the  notice  and  other  proceed- 
ings show  that  such  was  the  purpose  of  the  survey. 

Prom  the  Lake  Circuit  Court.  Affinned  m  part^and  re- 
versed  in  part. 

J.  W.  Youche  and  E.  Z).  Crumpacker^  for  appellant. 

Flower^  Smith  d:  Musgrave^  and  P.  Crumpackery  for 
appellee. 

Howard,  J. — This  action  was  commenced  by  the 
appellee,  In  the  circuit  court  of  Lake  county,  against 
the  appellant,  to  quiet  his  title  to  certain  real  estate 
in  said  county.  In  his  complaint  appellee  alleges  that 
he  is  the  owner  in  fee-simple  of  all  that  part  of  sec- 
tions 17,  19  and  20,  in  township  36,  range  8,  situated 
south  of  the  thread  of  the  Little  Calumet  river,  and 
asks  to  have  his  title  thereto  quieted. 

A  demurrer  having  been  overruled  to  the  complaint, 
the  appellant  filed  an  answer  disclaiming  all  interest 
in  the  lands  described  in  the  complaint,  except  in  that 
part  of  said  lands  included  between  the  meander  line 
and  the  thread  of  the  river,  and  denying  the  allega- 
tions of  the  complaint  as  to  the  lands  so  excepted. 

There  was  a  finding  and  decree  quieting  appellee's 
title  to  all  the  lands  claimed  by  him.  The  appellant 
filed  its  motions  to  modify  the  findings  and  also  the 
judgment,  so  as  to  exclude  from  the  lands  to  be 
quieted  in  appellee  all  lands  between  the  meander 
and  the  thread  of  the  stream,  and  also  that  part  of 
section  17  lying  south  of  the  river. 

The  subjoined  is  a  plat  of  sections  in  which  land  in 
controversy  is  situated. 
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Appellant's  objection  to  the  sufficiency  of  the  com- 
plaint, is  that  there  is  in  it  "no  allegation  that  the 
claim  is  adverse  to  the  plaintiff,  nor  that  the  defend- 
ant's claim  is  unfounded." 

The  allegation  made  in'the  complaint  in  regard  to 
appellant's  claim  to  the  land  is:  "That  the  defend- 
ant claims  some  interest  therein,  adverse  to  the  plain- 
tiff's, which  claim  is  without  right  and  unfounded, 
and  a  cloud  upon  plaintiff's  title."  This  we  think  suf- 
ficient. The  fact  that  the  land  whose  title  is  sought 
to  be  quieted  consists  of  several  parcels  is  immaterial. 
Appellee  claims  to  be  the  owner  of  it  all,  and  alleges 
an  adverse  and  unfounded  claim  by  appellant  The 
allegations  as  to  appellant's  claim  reach  to  the  whole 
claim  made  by  appellee. 

•  Many  of  the  questions  discussed  by  counsel  under 
the  remaining  assignments  of  error  have  already  been 
considered  by  this  court  in  the  case  of  the  Tolleston 
Club  V.  The  8tat€j  141  Ind.  197.  The  fact  that  ques- 
tions decided  in  that  case  should  be  discussed  anew 
in  this,  may,  perhaps,  be  accounted  for  by  the  circum- 
stance that  although  the  case  against  the  State  was 
begun  over  three  years  later  than  the  case  at  bar.  yet 
that  case  was  appealed  to  this  court  and  decided  be- 
fore the  appeal  in  the  case  at  bar  was  taken. 

The  appellee,  as  shown  by  the  evidence,  derives  title 
by  patent  from  the  United  States,  under  the  swamp 
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land  act  of  1850,  based  upon  the  plat  of  the  original 
United  States  survey  of  1834,  through  mesne  convey- 
ances to  Ira  O.  Dibble,  and  by  a  deed  to  himself  from 
the  executors  of  Ira  O.  Dibble. 

The  appellant  claims  under  an  act  of  Congress  of 
1870  for  the  survev  and  sale  of  lands  included  between 
the  meander  lines  of  the  Little  Calumet  river,  con- 
tending that  the  lands  between  said  meanders  had  not 
been  included  in  the  survey  of  1834. 

The  lands  here  in  dispute  are  a  part  of  the  lands  in 
controversy  in  the  case  of  the  Tolleston  Club  v.  The 
State,  supra.  There  it  was  held  that  the  lands  between 
the  meanders  of  the  Calumet  river,  including  the  bed 
of  the  river,  were  fully  surveyed  in  1834,  and  the  lands 
so  surveyed  all  conveyed  by  patent  to  the  State  before 
1870;  and  therefore  that  the  government,  not  having 
any  such  lands  unsold  or  unsurveyed  in  1870,  the  act 
of  Congress  for  that  year  and  all  proceedings  there- 
under were  wholly  void  It  follows  that  the  appellant 
in  the  case  at  bar,  as  also  in  the  case  against  the  State, 
could  have  no  title  under  the  act  of  1870,  and  the  sur- 
vey thereunder,  as  here  claimed. 

The  lands  conveyed  to  appellee  by  the  executors  of 
Ira  O.  Dibble,  as  described  in  the  inventory  appraise- 
ment, executors'  deed  and  other  papers  and  proceed-t 
ings  in  the  court  having  charge  of  the  settlement  of 
the  estate  of  said  decedent,  omitting  the  acreage  in 
each  description,  are  as  follows: 

"Lot  one.  Sec.  19,  T.  36,  K.  8.  '  Part  lots  two  and 
three,  commencing  50  rods  north  of  the  S.  E.  cor.  of 
said  lot  two,  thence  W.  160  rods,  thence  N.  to  N.  line 
of  said  lot  three,  thence  easterly  along  the  N.  line  of 
said  lots  to  the  N.  E.  cor.  of  said  lot  two,  thence  S.  to 
the  place  of  beginning,  being  a  part  of  Sec.  19,  T.  36, 
K.  8.  The  S.  half  (or  lots  1,  2,  3  and  4),  Sec.  20,  T.  36, 
R  8." 
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In  the  executors'  report  of  sale,  the  last  description 
is  written:  "The  S.  half  of  lots  1,  2,  3  and  4,  Sec.  20, 
T.  36,  R  8.^'  But  counsel  for  appellant  concedes  that 
here  also  "probably  this  word  ^of  is  a  mistake  of  the 
scrivener  and  should  read  'or.' " 

An  examination  of  all  the  proceedings  of  the  court 
in  relation  to  the  executors'  sale  of  the  land  in  ques- 
tion makes  it  evident  that  the  intention  was  to  sell  to 
appellee  all  the  land  held  by  the  decedent  by  virtue  of 
the  original  patents  from  the  United  States  and  from 
the  State  for  the  same  fractional  lots.  Whatever  land, 
under  these  descriptions,  the  decedent,  Ira  O.  Dibble, 
might  claim  through  his  patents,  that  the  appellee 
may  claim  by  reason  of  his  purchase  from  the  exec- 
utors of  said  decedent.  All  was  sold  through  the 
court  proceedings  that  could  be  sold,  that  is,  all  that 
had  been  owned  by  Ira  O.  Dibble. 

Under  the  holding  in  the  case  of  the  Tolleston  Club 
v.  The  StatCy  suprUj  it  is  plain  that  the  lots  described, 
being  lot  one  and  parts  of  lots  two  and  three,  in  sec- 
tion 19,  and  lots  one,  two,  three  and  four,  in  section 
20,  all  extend  north  to  the  north  section  lines  of  their 
respective  sections.  But  as  the  appellee,  in  this 
action,  claimed  only  to  the  thread  of  the  Little  Calu- 
met river,  it  is  of  course  apparent  that  his  title  will 
be  carried  only  to  the  thread  of  the  stream  so  claimed 
by  him  as  his  northern  boundary.  It  is  clear,  also, 
that  where,  in  any  case,  the  north  section  line  is  south 
of  the  river,  in  such  case  the  north  boundary  will  be 
limited  to  the  north  line  of  the  section.  The  territory 
having  been  surveyed  into  full  and  uniform  sections, 
and  the  lots  patented  as  numbered  lots  of  their  re- 
spective sections,  the  boundaries  of  the  lots  cannot  ex- 
tend beyond  the  boundaries  of  the  sections  them- 
selves. 
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It  follows,  that  all  land  claimed  by  appellee  in  sec- 
tions 19  and  20  was  properly  decreed  to  him  by  the 
court  The  claim  made  by  appellee,  however,  to  a  part 
of  section  17  was  incorrectly  allowed.  The  motion  to 
modify  the  judgment  in  this  particular  should  there- 
fore have  been  sustained. 

Counsel  for  appellant  argue  that  the  description  of 
the  lots  in  section  20  as,  "The  S.  half  (or  lots  1, 2, 3  and 
4),  Sec.  20,"  shows  that  not  more,  at  most,  than  the 
south  half  of  section  20  should  be  decreed  to  appellee. 
We  think  the  particular  reference  to  lots  in  this  de- 
scription must  control  the  general  description  which 
precedes.  Besides,  as  already  shown,  it  is  evident  from 
all  the  court  proceedings  that  it  was  the  intention  in 
the  executors'  sale  to  convey  to  appellee  the  whole  in- 
terest of  the  estate  of  Ira  O.  Dibble. 

Counsel  also  contend  that  the  record  of  a  survey 
made  by  the  county  surveyor  in  1883  discloses  the  fact 
that  the  meander  line  was  then  established  as  the 
boundary  between  the  lands  of  appellant  and  appel- 
lee. A  reference  to  that  record,  however,  makes  it 
evident  that  the  survey  in  that  case,  as  stated  in  the 
notice  of  the  survey,  was  not  to  establish  any  bound- 
ary, but  only  "to  locate,  mark,  establish  and  per- 
petuate: The  following  corners  and  meander  lines  es- 
tablished by  the  government  surveys  made  in  June, 
1835,"  etc.  The  location  of  a  meander  line  by  a  county 
surveyor  cannot  establish  that  meander  as  a  bound- 
ary, unless  the  notice  and  other  proceedings  show  that 
such  was  the  purpose  of  the  survey. 

The  judgment  is  affirmed  as  to  all  the  land  in  sec- 
tions nineteen  and  twenty  lying  south  of  the  thread 
of  the  Little  Calumet  river,  in  township  36  north, 
range  8  west,  decreed  to  be  owned  in  fee-simple 
by  appellee;  and  reversed  as  to  all  the  land  in  section 
seventeen,  said  township  and  range,  decreed  to  be 
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owned  by  appellee,  with  instructions  to  the  court  to 
sustain  the  motion  to  modify  said  judgment  and  de- 
cree as  to  the  lands  in  said  section  seventeen;  and 
when  so  modified  said  judgment  is  affirmed  at  the 
costs  of  appellant 
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[No.  17,726.     FUed  October  16,  1896,]  m  Jo' 

1 146     99 

Statutes. — Corutruction  of  in  Contested  Election  Ccuea. — Statutes   i  '^  49i 
providing  for  contesting  elections  should  be  liberally  construed  in    lie        99' 
order  that  the  will  of  the  people  in  the  choice  of  public  officers  .i^ 

may  not  be  defeated  by  any  merely  formal  or  technical  objections. 
p.  lOS, 

Notice. — Special  Session  of  Commissioner^^  Court. — Commencem£nt 
of  Term  of  New  Member  of  Board  After  Notice. — The  board  of 
county  commissioners  is  not  dissolved  by  one  member  going  out 
and  another  coming  in,  and  if  the  existing  members  of  the  board 
have  proper  notice  of  a  meeting  of  the  board  to  hear  and  determine 
contested  election  cases,  called  by  the  auditor  as  provided  by  stat- 
ute, no  further  notice  is  required  to  be  served  on  new  members 
who  become  such  before  the  meeting,    p.  104. 

Same.-- Commissioner^  Court. — Special  Session. — Contested  Election. 
— Where  the  notice  to  the  board  of  county  conmiissioners  to  meet 
in  special  session  to  try  a  contested  election  case  was  not  served, 
but  the  members  appear  at  the  time  and  place  fixed  to  try  the  same, 
thus  waiving  service  of  notice,  neither  the  contestor  nor  contestee 
can  object  to  such  want  of  service,    p.  104^ 

Same. — Commissioner^  Court. — Special  Session. — Where  a  notice  to 
the  members  of  the  board  of  commissioners  to  meet  in  special  ses- 
sion states  their  names  incorrectly  or  names  the  wrong  persons, 
and  the  legal  members  thereof  attend,  the  special  session  will  be 
lawfuL    p,  104, 

Sake.  —  Commissioners^  Court. — Special  Session. — Contested  Elec- 
tions.— Statute  Construed. — When  notice  has  been  issued  to  the 
board  of  commissioners,  and  the  contestee,  as  required  by  section 
4760,  R.  S.  1881  (6316,  Bums'  R.  S.  1894),  and  the  board  of  commis- 
sioners fail  to  meet  in  such  special  session,  and  no  other  special 
session  is  called  before  the  next  regular  session  of  the  board,  such 
contested  election  case,  as  provided  in  said  notice  for  a  special  ses- 
sion, maj  be  tried  at  the  regular  session  of  such  board,    p.  105. 
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Commissioners'  Court. — Extension  of  Trial  Beyond  Regular  Term. 
—Statute  Corwirued.— Section  1379,  R.  S.  1881  (1442,  Bums'  R  S. 
1894)  which  provides  that,  if  at  the  expiration  of  any  term  of 
court  the  trial  shall  be  progressing,  the  court  may  continue  its  sit- 
ting beyond  such  time,  is  applicable  to  the  board  of  commissioners 
when  sitting  as  a  court  in  the  trial  of  a  cause. 

Same. — Rules  Governing, — ^A  board  of  county  commissioners  sitting 
as  a  court  for  the  trial  of  a  contested  election  case  has  the  same 
power  to  make  and  correct  its  entries  to  conform  to  the  facts,  and 
is  governed  by  the  same  niles  in  the  exercise  of  such  power  as 
the  circuit  court,  and  the  presumption  will  be  indulged  in  favor 
of  a  nunc  pro  tune  entry  by  it,  that  it  was  made  upon  proper  evi> 
dence,  and  that  it  states  the  facts  as  they  occurred  in  the  cause. 

From  the  Miami  Circuit  Court.  Reversed. 

Loveland  &  Loveland  and  N.  N.  Antrim^  tor  appel- 
lant. 

F.  D.  Butler  and  C.  A.  Cole,  for  appellee. 

Monks,  C.J. — Apx>ellant  and  appellee  were  opposing 
candidates  for  the  office  of  township  trustee  at  the 
November  election,  1894,  and  appellee  was  declared 
elected  to  said  office.  At  the  proper  time  appellant 
filed  a  statement  of  the  grounds  of  contest  with  the 
county  auditor,  as  required  by  section  6314,  Bums* 
li.  S.  1894  (4758,  R.  S.  1881).  And  on  November  20  the 
auditor  issued  a  notice  to  the  board  of  commissioners, 
naming  8amuel  King,  Ezekial  Y.  Robbins,  and  James 
W.  Knox,  as  the  members  thereof  to  meet  on  Novem- 
ber 30,  at  the  courthouse,  to  hear  and  determine  the 
case  of  the  appellant  v.  this  appellee,  as  well  as  four 
other  contested  election  cases.  This  notice  was  served 
by  the  sheriff  on  the  persons  named  therein  on  said 
day.  The  auditor  also  issued  the  proper  notice  to  ap- 
pellee, which  was  served  on  him.  The  board  of  com- 
missioners did  not  meet  on  the  30th  of  November,  the 
date  fixed  by  the  auditor. 

On  December  3,  1894,  the  board  of  commissioners^ 
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Lewis  Bond,  Daniel  King  and  David  Stitt,  met  in  regu- 
lar session,  and  on  December  6,  the  fourth  day  of  said 
regular  teim,  by  order  of  the  board,  a  nunc  pro  tunc 
entry  was  made,  setting  forth  the  foregoing  facts  and 
also  other  matters,  showing  why  said  board  did  not 
meet  on  November  30  to  trv  said  election  contests. 
From  this  entry  it  appears  that  Jesse  W.  Knox  was 
not  a  member  of  the  board  of  commissioners  when 
said  notice  was  issued,  nor  when  the  same  was  served 
on  him,  but  David  Stitt  was,  from  and  after  November 
16, 1894,  the  commissioner  from  the  first  district,  hav- 
ing succeeded  said  Knox  on  said  day,  as  was  adjudged 
by  the  Miami  Circuit  Court.  That  on  November  26, 
1894,  a  writ  of  mandate  and  prohibition  was,  by  order 
of  the  Miami  Circuit  Court,  duly  issued,  commanding 
said  llobbins  not  to  act  with  said  Knox  or  recognize 
him  as  a  member  of  the  board  of  commissioners,  and 
that  he  only  act  in  conjunction  with  said  King  and 
one  Stitt,  and  that  said  Knox  be  prohibited  from  act- 
ing as  a  member  of  said  board  or  interfering  then  with 
the  business  thereof,  until  the  further  order  of  the 
court,  which  order  and  writ  were  made  perpetual  on 
December  3, 1894.  That  Daniel  King,  one  of  the  com- 
missioners named  in  said  notice,  was  sick  when  the 
same  was  served  on  him,  and  was  unable  to  attend  the 
meeting  of  the  board  on  November  30,  1894,  and  said 
David  Stitt  had  not  been  notified  of  said  meeting  and 
was  not  then  present  to  participate  in  the  proceedings 
of  said  board,  and  there  was  no  meeting  on  said  day 
as  no  quorum  was  then  present ;  that  on  said  30th  day 
of  November,  at  the  time  set  for  the  hearing  of  said 
contest,  appellee  and  his  attorney  acknowledged  serv- 
ice of  said  notice  of  contest  and  entered  his  appear- 
ance thereto.  At  the  time  said  entry  was  ordered  by 
said  board  and  the  same  was  made,  appellee  was  pres- 
ent and  entered  a  special  appearance  and  filed  written 
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objections  to  said  entry,  upon  the  ground  that  the 
board  had  no  jurisdiction.  Appellee,  in  compliance 
with  the  order  of  the  board,  filed  his  answer  on  Decem- 
ber 7,  and  on  the  same  day  appellant  filed  a  reply. 
Afterwards,  on  December  11,  appellee  filed  objections 
in  writing  to  the  jurisdiction  of  the  board  of  the  sub- 
ject-matter of  the  action.  These  objections  were  over- 
ruled by  the  board,  and  the  trial  was  commenced  and 
proceeded  from  day  to  day  until  December  13,  when 
appellee  objected  to  the  board  hearing  further  evi- 
dence in  said  cause  for  the  reason  that  the  regular 
term  expired  the  day  before,  December  12,  and  the 
board  had  not  been  called  in  special  session  by  the 
auditor.  The  objection  was  overruled,  and  the  board 
proceeded  with  the  trial  from  day  to  day  until  Decem- 
ber 15,  when  final  judgment  was  rendered  in  favor  of 
appellant,  from  which  appellee  appealed  to  the  court 
below,  where  he  filed  a  motion  to  vacate  the  judgment 
of  the  board  and  dismiss  the  proceeding  for  the  follow- 
ing reasons: 

"1.  That  said  board  did  not  acquire  jurisdiction  of 
said  cause  for  the  reason  that  no  notice  of  the  filing 
and  pendency  of  said  contest  was  served  on  two  mem- 
bers of  said  board. 

"2.  That  said  board  did  not  meet  at  the  time  stated 
in  the  notice  to  appellee. 

"3  That  said  board  did  not  meet  in  pursuance  of 
any  notice  by  the  auditor,  served  on  the  members 
thereof,  and  did  not  meet  at  the  time  fixed  by  the 
auditor  in  the  notice  served  on  one  of  the  members  of 
said  board,  the  said  Daniel  King. 

"4.  That  said  bojiM.  of  commissioners  assumed 
jurisdiction  of  said  proceedings  by  virtue  of  their  be- 
ing in  session  at  their  regular  December  session,  and 
by  force  or  virtue  of  no  notice  or  summons  convening 
them  in  special  session. 
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"5.  That  said  board,  over  the  objection  of  the  con- 
tostee,  continued  said  proceeding  beyond  their  said 
regular  term,  and  assumed  to  and  did  take  action  and 
render  final  judgment  after  the  expiration  of  said  reg- 
ular term.  Wherefore  said  contestee  says  the  board 
of  commissioners  had  no  jurisdiction  of  said  cause  at 
the  time  of  any  of  the  proceedings  had  or  orders  en- 
tered therein  before  said  board,  and  he  moves  the 
court  that  said  judgment  be  vacated  and  said  proceed- 
ing dismissed,"  which  motion  was  sustained  by  the 
court  and  said  cause  dismissed,  to  which  appellant 
excepted  at  the  time. 

The  errors  assigned  call  in  question  the  action  of 
the  court  below  in  sustaining  said  motion. 

It  will  be  observed  that  the  only  question  presented 
is  whether  the  board  of  commissioners  had  jurisdic- 
tion over  the  subject  of  the  action. 

It  is  a  general  rule  that  statutes  providing  for  con- 
testing elections  should  be  liberally  construed  in  order 
that  the  will  of  the  people  in  the  choice  of  public  of- 
ficers may  not  be  defeated  by  any  merely  formal  or 
technical  objections.  Hadley  v.  OiitridgCy  58  Ind.  302. 
This  rule  of  construction  is  to  be  kept  in  view  in  the 
determination  of  the  question  presented  by  the 
appeal. 

It  is  shown  by  the  record  that  appellant  complied 
with  all  the  requirements  of  the  statute,  and  was  en- 
titled to  have  his  action  against  appellee  tried.  The 
cause  of  the  failure  of  the  board  to  meet  at  the  time 
fixed  by  the  auditor  is  fully  shown,  but  whatever  the 
cause  may  have  been,  it  is  evident  that  appellant  was 
not  responsible  therefor.  \ 

The  notice  to  the  board  was  served  on  King  and 
Bobbins,  who  were  then  members  of  the  board,  and 
on  Knox,  who  had  been  a  member,  and  was  claiming 
to  hold  until  December  3,  the  first  day  of  the  Decem- 
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bep  term  of  the  board.  He  was  a  de  facto  member  of 
the  board  when  served  with  the  auditor's  notice.  The 
board  of  county  commissioners  is  not  dissolved  by  one 
member  going  out  and  another  coming  in.  Chapman  v. 
€ounty  Vom'rs,  79  Maine  967,  9  Atl.  728.  Bond  and 
Stitt,  who  sat  in  the  trial  of  the  cause,  were  the  suc- 
cessors of  Bobbins  and  Knox,  respectively,  and  the 
board  having  had  the  proper  notice,  no  new  or  further 
notice  was  required  to  be  served  on  the  new  members. 
Besides,  if  the  notice  to  the  board  to  meet  in  special 
session  and  try  an  election  case  has  not  been  served, 
but  the  members  appear  at  the  time  and  place  fixed  to 
try  the  same,  thus  waiving  the  service  of  the  notice, 
neither  the  contestor  nor  contestee  can  object  to  such 
want  of  service. 

It  is  not  the  service  of  the  notice  that  gives  the 
board  jurisdiction  when  they  meet  in  special  session. 
If  the  auditor  issues  a  notice  to  them,  fixing  the  time 
end  place  to  meet,  and  they  waive  the  service  of  the 
notice  by  appearing,  no  one  can  successfully  complain 
of  the  want  of  service  on  the  commissioners.  Jusaen  v. 
Boardy  efc.,  95  Ind.  567,  573;  State,  ex  rel,,  v.  Board, 
etc.,  104  Ind.  123,  129;  Prezinger  v.  Harness,  114  Ind. 
491,  494;  White  v.  Fleming,  114  Ind.  560,  574. 

The  better  practice  is  for  the  notice  to  contain  the 
names  of  the  members  of  the  board,  but  if  it  states 
their  names  incorrectly,  or  names  the  wrong  persons, 
and  the  legal  members  of  the  board  attend,  the  special 
session  will  be  lawful.  The  fact  that  the  commission- 
ers. Bond  and  Stitt,  were  not  served  with  a  notice  is- 
sued by  the  auditor  is  not  material,  if  the  board  of 
commissioners,  when  they  tried  this  case,  had  jurisdic- 
tion in  other  respects. 

The  other  reasons  assigned  by  appellee  in  his  mo- 
tion to  dismiss,  present  a  more  diflBcult  question.  The 
record  shows  that  the  board  was  prevented  from  meet- 
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ing  on  November  30  by  the  restraining  order  of  the 
Miami  Circuit  Court,  and  that  otherwise  Bobbins  and 
Knox  would  have  met  at  the  time  named  and  pro- 
ceeded with  the  trial  of  the  five  contested  election 
cases  named  in  the  notice.  The  final  judgment  of  the 
circuit  court  was  not  rendered  until  December  3,  when 
it  was  adjudged  that  Stitt  and  not  Knox  was  the  com- 
missioner from  the  first  district,  and  the  injunction 
against  Knox  was  made  perpetual.  The  December 
term  of  the  said  board  commenced  on  Monday,  De- 
cember 3,  the  day  upon  which  said  final  judgment  was 
rendered  by  the  circuit  court.  The  board  met  in  regu- 
lar' session  on  said  day,  and  continued  transacting 
general  business,  before  the  board,  until  December  6, 
when  the  nunc  proHv^nc  entry  was  ordered  and  made 
in  this  cause,  which  is  set  forth  in  the  record. 

Original  jurisdiction  to  try  contests  for  township  of- 
fices is  vested  in  the  board  of  commissioners  It  was 
the  legislative  intent  to  compel  a  speedy  trial  and  de- 
termination of  this  class  of  cases,  and  for  that  reason 
it  was  provided  by  section  6316,  R.  S.  1894  (4760,  R.  S. 
1881),  that  the  auditor  should  call  a  special  session  of 
the  board  of  commissioners  when  a  statement  of  con- 
test was  filed. 

We  are  of  the  opinion  that  when  the  auditor  has  is- 
sued the  notice  to  the  board  of  commissioners  and  the 
contestee,  required  by  section  6316  (4760),  supra^  and 
said  contestee  has  been  served,  and  the  board  of  com- 
missioners fail  to  meet  in  such  special  session,  and 
the  auditor  does  not  call  another  special  session  to  try 
said  cause  before  the  next  regular  session  of  the 
board,  that  said  cause  may  be  tried  at  such  regular 
session.  And  if  all  of  said  contests  are  not  disposed 
of  at  such  regular  term,  it  is  the  duty  of  the  auditor  to 
call  a  special  session  under  the  provisions  of  section 
6316  (4760),  supray  to  try  the  same.    If  this  is  a  correct 
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proposition,  as  we  believe  it  is,  the  board  had  jurisdic- 
tion to  try  this  cause  and  render  judgment  therein  at 
its  regular  term. 

It  has  been  held  that  where  the  law  fixes  the  time 
and  place  for  holding  a  court  of  inferior  jurisdiction, 
the  failure  to  meet  at  the  time  and  place  designated 
will,  ordinarily,  in  the  absence  of  a  controlling  statute, 
result  in  a  lapse  of  that  particular  term  of  court, 
Loesnitz  v.  SeeUnffer^  Treas.y  127  Ind.  422,  427.  In  such 
case,  however,  all  the  pending  business  remains  in 
said  court  for  trial  at  the  next  regular  term.  Even 
under  this  rule,  if  the  special  term  to  meet  on  Novem- 
ber 30  lapsed  on  account  of  the  failure  of  the  board 
to  meet  on  that  day,  then  the  board  had  jurisdiction  to 
try  said  cause  at  the  regular  December  term. 

The  trial  extended  beyond  the  time  fixed  for  the 
n»gular  term  of  the  board,  but  this  did  not  render  the 
judgment  either  void  or  voidable,  but  the  same  was 
valid  under  the  provisions  of  section  1442,  R.  S.  1894 
(1379,  R  S.  1881).  That  section  provides  that,  if  at 
the  expiration  of  any  term  of  court  the  trial  shall  be 
progressing,  said  court  may  continue  its  sitting  be- 
yond such  time  ♦  ♦  ♦  and  in  such  case  the  term 
shall  not  be  ended  until  the  cause  shall  finally  have 
been  disposed  of  by  the  court.  This  section  is  ap- 
plicable to  the  board  of  commissioners  when  sitting 
as  a  court  in  the  trial  of  a  cause. 

On  December  12,  the  last  day  of  said  regular  ses- 
sion, if  there  were  any  other  election  contests  except 
the  one  on  trial  not  disposed  of,  it  was  the  duty  of  the 
auditor  to  call  a  special  session  of  the  board  under  the 
provisions  of  section  6316  (4760),  supray  for  the  trial 
thereof. 

Appellee  contends  that  "the  nmw  pro  tunc  entry 
should  be  disregarded  by  this  court.  That  while 
courts  have  the  power  to  modify  the  judgments  and 
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orders  during  the  time  the  proceeding  is  in  fitri^  yet 
this  right  cannot  justify  their  falsifying  the  records 
by  inserting  therein  by  means  of  a  nunc  pro  tunc  entry 
proceedings  that  were  never  taken  and  papers  that 
were  never  filed  in  the  case." 

So  far  as  we  have  set  out  what  appears  from  the 
nunc  pro  tunc  entry  made  by  the  board  of  commission-  , 
ers,  we  have  no  right  to  disregard  it.  The  board  of 
commissioners,  in  the  trial  of  this  case,  was  governed 
by  the  rules  of  law  obtaining  in  the  circuit  court  and 
had  the  same  power  to  make  and  correct  its  entries. 
Section  6317,  Bums'  R  S.  1894  (4761,  R.  S.  1881);  Had- 
ley  V.  Outrxdgtj  svpra. 

There  is  nothing  before  us  showing  that  the  board 
falsified  its  records,  or  brought  into  the  record  by 
means  of  the  nunc  pro  tunc  entry  any  proceeding  ex- 
cept such  as  took  place,  or  any  papers  except  those 
that  were  filed.  The  presumption  is  that  the  entry  was 
made  upon  proper  evidence,  and  that  it  states  the 
facts  as  they  occurred  in  said  cause. 

It  follows  that  the  court  erred  in  sustaining  the  mo- 
tion to  dismiss. 

Judgment  reversed,  with  instructions  to  overrule 
said  motion  and  for  further  proceedings  in  accordance 
with  this  opinion. 


The  Maine  Guarantee  Company  v.  Cox  et  al.        in  m 


[No.  17,578.     Filed  Feb.  13,  1896.     Rehearing  denied  Oct.  15,  1896.] 

BiTiLDma  AND  Loan  Associations. — Foreign  Association  Doing 
Business  in  this  State  Without  Complying  with  the  Prescribed 
Law. — Statute  Construed, — Under  section  4464,  et  seq.,  Bums'  R.  S. 
1894,  authorizing  foreign  building  and  loan  associations  to  do  busi- 
ness in  this  State,  unless  there  has  been  a  compliance  with  such 
law,  a  foreign  building  and  loan  association  cannot  do  a  building 
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and  loan  business  in  this  State,  such  as  the  collection  of  dues,  fines, 
premiums  or  other  charges,  but  may,  by  virtue  of  the  comity  be- 
tween the  states,  do  business  of  a  general  character,  such  as  loan 
'  money,  take  mortgage  security  therefor,  and  have  judgment  of 
foreclosure  in  case  the  debt  thereby  created  is  not  paid  unless  a 
plea  of  abatement  is  interposed. 

From  the  Madison  Circuit  Court  Affirmed. 

Fishback  &  Kappes^  E,  E.  Hendee,  and  F,  B.  Lelandj 
for  appellant. 

Henry,  McMahan  dt  Van  Osdal,  for  appellees. 

Howard,  J. — The  appellant,  a  foreign  corporation, 
brought  suit  to  collect  a  debt  due  from  the  appellee, 
Cox,  and  to  foreclose  a  mortgage  given  to  secure  the 
same. 

The  court  made  special  findings  and  conclusions  of 
law  in  favor  of  the  appellant,  and  rendered  judgment 
for  the  full  amount  due,  with  foreclosure  of  the 
mortgage. 

It  appears  from  the  special  findings,  and  from  the 
evidence,  that  the  bond  and  mortgage  sued  on  had 
been  assigned  to  appellant  by  The  People's  Building, 
Loan  and  Savings  Association,  also  a  foreign  corpora- 
tion, having  its  place  of  business  at  Geneva,  in  the 
State  of  New  York. 

The  court  failed  to  find  that  either  the  appellant  or 
its  assignor  had  complied  with  the  laws  in  force  at 
the  date  of  the  contract  sued  on,  authorizing  foreign 
corporations  to  do  business  in  this  State;  sections 
3453,  etc..  Burns'  R.  S.  1894  (3022,  etc.,  R.  S.  1881);  but 
did  find  that  neither  of  said  corporations  had  com- 
plied with  the  law  now  in  force  for  the  government  of 
foreign  building  and  loan  aRsociations  (sections  4464, 
etc.,  Burns'  R.  S.  1894;  Acts  1893,  p.  274),  and  also 
found  that  neither  of  them  has  any  organization  in 
this  State  to  do  or  transact  business  of  any  kind. 

The  court  allowed  appellant's  claim  for  money  lent 
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on  the  mortgage  and  for  tax  liens  paid,  with  interest 
to  date  of  judgment;  but  refused  to  allow  anything 
for  amounts  claimed  by  appellant  by  reason  of  bonus, 
premium,  dues  and  other  charges  made  by  said  build- 
ing and  loan  association,  under  its  rules  and  by-laws. 

There  is  no  doubt  as  to  the  power  of  the  legislature 
to  prescribe  the  conditions  upon  which  a  corporation, 
organized  under  and  by  virtue  of  laws  of  another  state 
may  do  business  in  this  State.  The  Farmers^  etc.,  Ins. 
Co.  V.  Harrahy  47  Ind.  236;  Hockett  v.  States  105  Ind. 
260;  State  v.  Phipps,  60  Kan.  609,  18  L.  R.  A.  657, 
31  Pac.  1097;  Rose  v.  Kimherlyy  89  Wis.  545. 

As  shown  in  Elaton  y.  Piggotty  94  Ind.  14,  however, 
a  foreign  corporation,  unlesp  forbidden  by  law,  may 
loan  money  in  this  State,  take  mortgage  security 
therefor,  and  in  the  absence  of  a  plea  in  abatement 
showing  a  failure  to  comply  with  the  laws  in  relation 
to  foreign  corporations,  may  have  judgment  of  fore- 
closure in  case  the  debt  thereby  created  is  not  paid. 

It  is  also  clear,  we  think,  that  though  a  foreign  cor- 
poration may  be  prohibited  from  doing  a  particular 
kind  of  business  in  this  State,  unless  there  has  first 
been  a  compliance  with  such  regulations  as  may  be 
prescribed  by  law;  yet  this  will  not  make  it  unlawful 
for  such  corporation  to  do  business  here  of  a  general 
character,  as  loaning  money  or  collecting  a  debt 
Boultrare  v.  DaviSj  90  Ala.  207,  9  L.  R.  A.  601,  8 
South.  84. 

The  action  of  the  court,  consequently,  in  giving  ap- 
pellant judgment  for  the  amount  of  its  loan,  together 
with  the  liens  paid,  and  interest  thereon  to  date,  with 
a  decree  of  foreclosure,  was  correct  by  virtue  of  the 
comity  between  the  states. 

But  neither  the  appellant  nor  its  assignor  having 
any  right  as  a  building  and  loan  association  to  do 
business  in  the  State,  there  was  no  right  on  the 
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part  of  either  to  collect  any  dues,  fines,  premiums, 
bonus,  or  other  charges  as  such  building  and  loan  as- 
sociation; and  the  court  did  not  err  in  refusing  to  al- 
low such  charges.  See  Wieatling  v.  Warthiny  1  Ind. 
App.  217. 
The  judgment  is  affirmed. 

On  PETrnoN  FOB  Rehearing. 

Howard,  J. — ^Because  the  trial  court  found  that 
neither  the  appellant  nor  its  assignor  had  complied 
with  the  law  then  in  force  relating  to  foreign  building 
and  loan  associations  doing  business  in  this  State, 
counsel  argue  that  it  does  not  thereby  follow  that  ap- 
pellant's assignor  had  not  complied  with  the  law  in 
force  in  relation  to  foreign  corporations  at  the  date 
of  the  contract  and  mortgage  sued  on.  But  the  court 
did  find  that  at  the  time  of  the  trial  neither  associa- 
tion had  any  organization  "of  any  kind  or  character 
in  the  State  of  Indiana  as  a  building  and  loan  associa- 
tion to  do  or  transact  business  of  any  kind."  From 
this  finding  it  certainly  follows  that  neither  associa- 
tion had  ever  acquired  any  right  under  our  laws  to  do 
business  in  the  State.  Their  sole  rights,  if  any,  were 
based  upon  tlie  comity  between  the  states. 

To  do  business  in  the  State  as  a  foreign  corporation, 
it  was  necessary  that  appellant  should  have  complied 
with  the  law  in  force  at  the  time  of  the  contract,  or, 
at  least,  at  the  time  of  its  attempted  enforcement. 

There  is  no  doubt,  as  counsel  insist,  that  if  appel- 
lant's assignor  had  complied  with  the  law  in  force  at 
the  date  when  the  contract  was  entered  into,  the  busi- 
ness so  engaged  in  w^ould  have  been  lawful,  and  a  re- 
covery might  have  been  had  in  accordance  with  the 
terms  of  the  contract.  In  such  a  case,  the  company 
would  have  had  a  right  to  do  business  in  the  State, 
which,  however,  the  court,  in  effect,  finds  it  had  not 
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The  appellant  was  awarded  a  decree  for  all  that  it 
was  entitled  to;  the  finding  in  the  record  would  not 
support  a  judgment  for  anything  further. 

The  petition  is  overruled. 


Boos  V.  Morgan  et  al. 

[No.  17,854.    Filed  May  12,  1896.    Rehearing  denied  Oct.  15, 1896.] 

Plbadino.  —  Argumentative  Denial. —  An  argumentatlYe  denial,  if 
otherwise  good,  is  sufficient  to  withstand  a  demurrer. 

Appeal  and  Error. — Bill  of  Exceptions. — Documentary  Evidence. 
— When  it  is  attempted  to  incorporate  a  paper  or  document  into  a 
bill  of  exceptions  by  means  of  the  words  '*here  insert,*'  the  instru- 
ment must  be  so  clearly  identified  that  nothing  remains  for  the 
clerk  to  do  but  to  copy  it  in  the  bill  at  the  place  indicated. 

Same. — BiU  of  Exertions. — Evidence  not  All  in  Record. — Where  it 
appears  from  the  bill  of  exceptions  that  the  evidence  is  not  all  in 
the  record,  the  Supreme  Court  will  not  consider  and  determine 
any  question  which  depends  for  its  proper  decision  upon  the  evi- 
dttice. 

From  the  Wabash  Circuit  Court.  Affirmed. 

France  &  Dungan  and  Watkins  &  Beckely  for  appel- 
lant. • 

J.  B.  Kenner  and  U.  S.  Lesh,  for  appellees. 

Jordan,  J. — Action  by  the  appellant  to  set  aside  a 
sheriff's  sale  and  enjoin  appellee  from  asserting  any 
title  to  the  lands  sold  to  him  thereunder.  This  is  the 
second  appeal  of  this  cause.  See  Boos  v.  Morgauy  130 
Ind.  305.  Upon  this  latter  appeal  several  of  the 
propositions  relied  upon  by  appellant  to  maintain  his 
action  were  decided  adversely  to  him. 

A  brief  summary  of  the  facts  alleged  in  the  com- 
plaint, is  that  the  appellant  is  the  owner  of  the  real 
estate  in  question  by  virtue  of  a  purchase  from  one 
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Lucas  in  1878;  that  in  1876  Milton  Hendrix  recovered 
a  judgment  against  Lucas,  who  was  then  the  owner  of 
the  land  in  dispute;  that  the  judgment  was  assigned 
to  the  appellee;  that  thereafter  the  latter  caused  an 
execution  to  be  issued  thereon,  and  several  tracts  of 
land  were  sold  thereunder  at  sheriff's  sale  to  the  ap- 
pellee in  satisfaction  of  the  judgments,  and  that  the 
attorneys  for  him  receipted  for  the  purchase-money 
for  the  land  sold  at  said  sale;  that  no  return  was  made 
by  the  sheriff  of  the  sale  in  question,  and  that  after- 
wards the  appellee,  without  any  other  disposition  of 
the  property  levied  upon  by  the  sheriff,  caused  that 
officer  to  levy  upon  and  sell  the  real  estate  in  dispute, 
which  appellee  purchased  at  said  sale  and  received 
a  sheriff's  deed  therefor. 

An  answer  to  the  complaint  was  filed  in  three  para- 
graphs, the  first  being  a  general  denial. 

A  trial  upon  the  issues  joined  resulted  in  a  finding 
in  favor  of  the  appellee,  and  over  appellant's  motion 
for  a  new  trial,  based  alone  upon  the  grounds  that  the 
finding  of  the  court  was  contrary  to  both  the  law  and 
the  evidence,  and  not  supported  by  sufficient  evidence, 
judgment  was  rendered  against  the  appellant 
•  Two  errors  are  assigned: 

1st.  That  the  court  erred  in  overruling  the  de- 
murrer to  the  third  paragraph  of  answer. 

2d.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  third  paragraph  of  the  answer  set  up  facts  tend- 
ing to  negative  the  allegations  of  the  complaint  that 
the  judgment,  upon  which  the  sheriff's  sale  in  contro- 
versy was  based,  had  been  satisfied  thereby,  and  this 
contention  appears,  from  the  complaint,  to  be  the  real 
gist  of  the  action.  The  paragraph  was  in  the  nature 
of  an  argumentative  denial  of  the  material  matter  in 
the  complaint,  and  the  facts  therein  averred  could 
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have  been  given  in  evidence  under  the  general  denial 
which  had  been  pleaded.  Nevertheless,  the  appellee 
had  the  right  to  plead  them  specially,  and  therefore 
the  court  did  not  err  in  overruling  the  demurrer  to  the 
third  paragraph  of  the  answer.  Ijoeb  v.  TFew,  64  Ind. 
285;  Stoddard  v.  Johnson,  Treas.y  75  Ind.  20;  Strat- 
tan  V.  Elliott,  83  Ind.  425;  Leary  v.  Moran,  106  Ind.. 
560. 

Consideration  of  the  overruling  of  the  motion  for  a 
new  trial  depends  upon  the  evidence  being  all  in  the 
record  by  the  bill  of  exceptions.  Appellee  contends 
that  the  transcript  discloses  that  all  of  the  evidence 
given  upon  the  trial  is  not  incorporated  into  the  bill  of 
exceptions.  The  bill  states  that:  "The  plaintiff,  to 
maintain  the  issues  on  his  behalf,  introduced  the  fol- 
lowing written  evidence." — "Plaintiff,  to  support  his 
side  of  the  cause,  offered  and  read  in  evidence  the  fol- 
lowing executions — marked — (Here  insert)  and  also 
offered  and  read  in  evidence  copies  of  judgments  of 
the  Huntington  Circuit  Court,  together  with  notices 
of  sale  and  the  return  of  the  sheriff  as  follows:  (H,  I.) 
All  copies  of  judgments  introduced  in  evidence,  all  re- 
turns of  the  sheriff  on  executions,  and  which  judg- 
ments are  as  follows  (Clerk  H.  I.) :  And  the  plaintiff, 
to  support  his  side  of  the  case,  introduced  as  a  witness 
Anthony  Weber,  who  testified  as  follows:"  At  this 
point  in  the  transcript,  instead  of  the  evidence  of  the 
witness  named  being  set  out,  a  number  of  executions 
and  other  documents  are  set  fort:h.  As  there  is  noth- 
ing to  show,  or  indicate,  that  these  executions  and 
documents  are  the  identical  ones  introduced  in  evi- 
dence, and  which  the  clerk  was  directed  to  insert  in 
the  bill,  the  question  as  to  this  fact  becomes  only  a 
matter  of  conjecture.  Again,  the  judgments  stated  to 
have  been  given  in  evidence  do  not  appear  in  the  bill 
Vol.  146—8 
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of  exceptions.  It  is  the  settled  law  of  this  State  that 
when  it  is  attempted  to  incorporate  a  paper  or  docu- 
ment into  a  bill  of  exceptions,  under  the  provisions  of 
the  code,  by  means  of  the  words  "here  insert,"  the  in- 
strument must  be  so  clearly  identified  that  nothing  re- 
mains for  the  clerk  to  do  but  to  copy  it  into  the  bill  at 
the  place  indicated.  It  must  be  so  described,  or  desig- 
nated, that  when  the  transcript  is  read,  it  can  be 
recognized  as  the  one  described  and  ordered  to  be  in- 
serted. This  seems  to  be  rendered  necessary  to  avoid 
imposition  upon  the  clerk  through  mistake  or  design. 
Cincinnati^  etc.,  B.  R,  Co.  v.  Butler^  103  Ind.  31; 
Elliott's  App.  Proced.,  section  818. 

Again,  as  it  appears  from  the  bill  of  exceptions 
that  the  judgments  recited  to  have  been  given  in  evi- 
dence are  omitted,  it  follows  that  all  of  the  evidence 
is  not  in  the  record ;  hence  we  cannot  consider  and  de- 
termine any  question  which  depends  for  its  proper  de- 
cision upon  the  evidence  in  the  cause.  Collins  v.  Coir 
lin^y  100  Ind.  266,  and  cases  there  cited;  Jennings^  Gdn^j 
V.  Durham,  101  Ind.  391. 

For  the  reasons  stated  herein,  we  are  precluded 
from  reviewing  the  court's  action  in  denying  the  mo- 
tion for  a  new  trial. 

Judgment  aflflrmed. 


Potter  v.  The  Knox  County  Lui^rBER  Company. 

[No.  17,866.     Filed  October  16,  1896.] 


lei  esaj  Pleadiwo. — MaMer  and  Servant — Negligence  of  Master. — Sufficiency 
of  Complaint, — A  complaint  states  the  facts  essential  to  a  master's 
liability  for  injuries  to  his  servant  sufficiently  to  withstand  a  de- 
murrer, where  it  aUeges  that  the  plaintiff  was  employed  as  sawyer 
in  defendant's  mill;  that  when  he  had  been  at  work  there  but 
three  days  it  became  necessary  in  the  course  of  his  employment 
to  pass  from   one    part  of  the  mill  to  another;   that  near  the 
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passageway  along  which  plaintiff  was  compelled  to  go  was  a  rap- 
idly revolving  shaft,  in  which  was  a  set- screw  projecting  a  dis- 
tance of  three  inches,  which  defendant  had  negligently  left  un- 
guarded; that  in  passing  the  revolving  shaft  the  projecting  set- 
screw  caught  and  so  injured  plaintiff's  foot  that  it  had  to  be  ampu- 
tated; that  defendant  well  knew  the  defective  and  dangerous  con- 
dition of  shaft  and  set-screw,  but  did  not  inform  the  plaintiff  of 
the  danger,  and  that  the  plaintiff  was  without  fault,  having  no 
knowledge  of  the  danger. 

From  the  Knox  Circuit  Court  Reversed. 

W.  A.  Cullop  and  C.  B.  Kessinger^  for  appellant.  \ 

W.  H.  De  Wolf,  for  apj^ellee.  ; 


Howard,  J. — It  is  contended,  on  this  appeal,  that 
the  trial  court  erred  in  sustaining  appellee^s  demurrer 
to  appellant's  complaint. 

The  complaint  is  for  damages  on  account  of  an  acci- 
dent to  appellant  in  appellee's  saw  mill.  Appellant 
was  employed  as  a  sawyer  by  appellee,  and  had  been 
ar  work  but  three  days  at  the  time  of  his  injury.  In 
the  course  of  his  employment  it  became  necessary  for 
him  to  adjust  a  belt  upon  a  pulley.  To  do  this  he  had 
to  pass  from  the  upper  to  the  lower  part  of  the  mill. 
He  passed  down  carefully  and  by  the  usual  way  pro- 
vided by  appellee  for  him  to  go.  Along  and  close  to 
this  passageway  was  a  shaft  which  revolved  very  rap- 
idly; and  in  the  end  of  the  shaft,  for  the  purpose  of 
holding  it  in  place,  was  a  set-screw,  unguarded,  which 
projected  from  the  shaft  a  distance  of  three  inches. 
The  set-screw  was  of  iron,  and  small,  and  revolved  so 
rapidly  with  the  shaft  that  it  could  not  be  seen.  As 
appellant  passed  by  the  shaft,  in  the  exercise  of  all 
due  care,  the  set-screw,  in  its  revolution,  caught  and 
struck  his  foot  and  so  injured  it  that  the  foot  had  to  be 
amputated.  It  is  alleged  that  the  appellee  was  negli- 
gent in  using  a  set-screw  in  said  shaft  which  was  de- 
fective in  this,  that  it  projected  three  inches  from  the 
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shaft  and  was  unguarded;  that  appellee  knew  of  the 
existence  and  defective  condition  of  the  set-screw,  and 
knew  that  it  was  unsafe  and  dangerous,  but  took  no 
means  to  render  the  same  safe  for  the  use  of  its  em- 
ployes, by  covering  it  or  otherwise,  and  did  not  inform 
appellant  of  the  danger;  that  appellant  did  not  know 
of  the  existence  of  the  screw  or  that  it  projected  from 
the  shaft  for  three  inches,  or  any  other  distance,  and 
on  account  of  his  recent  employment  had  no  means 
or  opportunity  of  learning  of  the  existence  or  condi- 
tion of  said  set-screw. 

A  set-screw  is  defined  by  Webster  to  be,  "A  screw, 
sometimes  cupped  or  pointed  at  one  end,  and  screwed 
through  one  part,  as  of  a  machine,  tightly  upon  an- 
other part,  to  prevent  the  one  from  slipping  upon  the 
other/^ 

It  would  seem  that,  by  the  strict  canons  of  construc- 
tion, the  allegations  of  the  complaint  were  sufficient 
to  withstand  the  demurrer  urged  against  it.  The  ob- 
jections made  by  counsel,  while  well  taken  by  reason 
of  the  extreme  vagueness  of  the  complaint,  are,  how- 
ever, such  as  should  have  been  reached  by  a  motion 
to  make  more  specific.  Peerless  Stone  Co.  v.  Wrayj  143 
Ind.  574. 

In  Wood's  Master  and  Servant  (2d  ed.),  section  414, 
it  is  said:  "The  servant,  in  order  to  recover  for  de- 
fects in  the  appliances  of  the  business,  is  called  upon 
to  establish  three  propositions:  1st,  that  the  appli- 
ance was  defective;  2d,  that  the  master  had  notice 
thereof,  or  knowledge,  or  onfiht  to  have  had;  3d,  that 
the  servant  did  not  know  of  the  defect,  and  had  not 
equal  means  of  knowing  with  the  master." 

We  are  of  oi)inion  that  these  propositions  are  suf- 
ficiently, though  somewhat  indefinitely,  alleged  in  the 
complaint;  and  we  see  no  reason  why  the  case  should 
not  have  gone  to  trial,  to  determine  whether  the  evi- 
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dence  should  establish  the  truth  of  the  allegations  so 
made;  that  is,  whether  the  set-screw,  as  used  in  the 
shaft  and  unguarded,  was  defective  and  dangerous; 
whether  such  defect  was  known  or  ought  to  have  been 
known  to  the  appellee;  and  whether  the  appellant 
knew  of  the  defect,  or  had  equal  means  and  opportu- 
nity with  the  appellee  of  knowing  it.  The  appellant  did 
not  assume  a  risk  of  which  he  had  no  knowledge,  and 
of  which  he  could  have  had  no  knowledge.  Evansvillej 
etc.,  B.  B.  Co.  V.  Duely  134  Ind.  156;  Pennsylvania 
Co.  V.  Congdony  134  Ind.  226,  39  Am.  St.  Rep.  251; 
Lake  Shore,  etc.  B.  W.  Co.  v.  Kurtz,  10  Ind.  App.  60. 

It  may  be  added  that,  on  account  of  diffuseness  and 
uncertainty  of  statement  in  the  complaint,  it  was  only 
with  much  hesitation  that  we  were  able  to  arrive  at 
the  conclusion  to  hold  it  good.  The  alleged  negligence 
of  the  appellee  and  the  nature  of  the  defect  com- 
plained of,  are  not  stated  with  that  clearness  and 
definiteness  which  are  always  desirable  in  pleading. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  complaint 


GiOFFrrH  V.  Slinkard. 

[No.  17,968,    Filed  October  16,  1896.] 

PEOSEOimNa  Attorney. — Not  Liable  for  Maliciously  Procuriny  In- 
dictment. — A  prosecuting  attorney  is  not  liable  in  an  action  for 
malicious  prosecution,  for  x)articipation  by  him  in  procuring  an  in- 
dictment maliciously  and  without  probable  cause. 

Sake. — Reading  iri.  Open  Court  a  False  Indictment. — Not  Defama- 
tion,— The  reading  by  the  prosecuting  attorney,  in  open  court  to 
the  officers  thereof  and  in  the  hearing  of  others,  of  an  indictment, 
even  though  it  be  false  and  inproperly  procured,  is  privileged  and 
cannot  be  the  foundation  of  an  action  for  defamation. 

From  the  Greene  Circuit  Court.  Af^rmed. 
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Cavins  &  Cavins  and  Davis  &  Moffetty  for  appellant. 
Emerson  Short  and  W.  L.  Slinkard^  for  appellees. 

McCabe,  J. — The  circuit  court  sustained  a  several 
demurrer  to  each  of  the  two  paragraphs  of  the  com- 
plaiuty  and  plaintiff^  the  appellant,  refusing  to  amend 
and  electing  to  Gtand  upon  his  complaint,  the  defend- 
ant recovered  judgment  upon  the  demurrer  that  the 
plaintiff  take  nothing  by  his  complaint.  The  rulings 
upon  said  demurrer  are  called  in  question  by  the  as- 
signment of  errors. 
The  substance  of  the  complaint  is  as  follows: 
"1st  Par.  Plaintiff,  for  amended  complaint  com- 
plains of  the  defendant,  and  says  that  on  October  4, 
1893,  during  the  September  term  of  the  Greene  Circuit 
Court,  while  a  grand  jury  of  said  county  was  in  ses- 
sion inquiring  into  crimes,  etc.,  the  defendant  was  the 
regularly  elected  and  qualified  prosecuting  attorney 
for  the  fourteenth  judicial  circuit  of  said  State  and  for 
said  county  of  Greene,  the  same  being  one  of  the  coun- 
ties of  said  circuit;  that  during  said  session  of  said 
grand  jury  it  became  their  duty  to  inquire  into  a 
charge  of  crime  presented  them  against  one  John  Mul- 
lins  for  having  feloniously  and  purposely  set  fire  to 
and  burned  a  certain  barn,  of  the  value  of  $400.00,  the 
property  of  said  Mullins,  the  said  property  being  in- 
sured by  the  Indiana  Underwriters  Insurance  Com- 
pany in  the  sum  of  .$400.00,  with  intent  to  cheat  and 
defrapd  said  insurance  company;  that  said  grand  jury 
voted  and  decided  to  present  an  indictment  against 
said  Mullins  in  due  form  charging  him  with  said 
crime;  that  said  Slinkard,  acting  as  prosecuting  attor- 
ney, but  maliciously,  wrongfully,  and  willfully  intend- 
ing to  injure  plaintiff,  represented  to  said  grand  jury 
that  he  was  able  to  present  evidence  that  would  show 
probable  cause  for  and  justify  an  indictment  against 
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said  plaintiff  for  said  crime  jointly  with  said  MuUins; 
that  said  grand  jury  investigated  and  heard  said  pre- 
tended evidence;  that  there  was  no  evidence  what- 
ever against  this  plaintiff  in  any  way  whatsoever 
tending  to  connect  said  plaintiff  with  the  commission 
of  said  crime,  and  that  he  in  fact  was  not  guilty  there- 
of, nor  of  complicity  therein;  that  said  grand  jury 
thereupon  voted,  decided  and  determined  not  to  pre- 
sent or  return  any  indictment  against  said  Griffith, 
plaintiff  herein,  charging  him  with  said  crime,  of 
which  action  and  determination  of  said  grand  jury 
said  defendant  at  the  time  well  knew;  that  thereupon 
said  grand  jury  directed  said  Slinkard  to  prepare  an 
indictment  against  said  Mullins  charging  him  with 
said  crime,  but  did  not  direct  him  to  include  this 
plaintiff  in  said  indictment;  that  said  indictment 
against  said  Mullins,  charging  him  with  said  crime, 
was  prepared  by  said  Slinkard  and  by  said  grand  jury 
returned  into  open  court,  but  that  said  defendant,  well 
knowing  all  the  foregoing  action  and  determination 
and  decision  of  said  grand  jury,  and  maliciously  in-  • 
tending  to -harass  and  injure  said  plaintiff,  did  know- 
ingly, willfully  and  without  any  probable  cause  what- 
ever, and  without  any  authority  or  direction  from 
said  grand  jury,  and  without  its  knowledge  or  con- 
sent, or  without  the  knowledge  or  consent  of  any  of  its 
members,  insert  the  name  of  said  plaintiff  in  said  in- 
dictment at  the  time  the  same  was  so  prepared 
by  said  Slinkard,  causing  said  indictment  to  jointly 
charge  said  Mullins  and  Griffith  with  said  crime,  and 
furnish  the  same  in  said  form  to  said  grand  jury, 
whose  foreman,  without  reading  the  same  or  knowing 
the  plaintiff's  name  was  included  therein,  indorsed 
the  same  *a  true  bill,'  and  the  same  in  said  form  was 
presented  in  open  court  as  aforesaid.  But  the  defend- 
ant, well  knowing  all  the  foregoing  action,  and  will- 
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fully,  maliciously  and  without  probable  cause  in  his 
capacity  as  attorney  for  the  State,  caused  a  warrant 
to  be  issued  for  the  arrest  of  said  plaintiff  on  said  in- 
dictment, and  caused  said  plaintiff  to  be  arrested 
thereon,  and  compelled  him  to  enter  into  his  recogni- 
zance for  his  appearance  in  said  court  from  day  to  day 
and  term  to  term  willfully,  maliciously  and  without 
probable  cause  compelled  plaintiff  to  appear  from  day 
to  day  and  term  to  term  to  answer  said  charge  for  a 
period  of  nine  months,  and  dismissed  said  pretended 
cause  and  entered  a  motion  to  nolle  prosequi  the  same, 
which  motion  was  sustained  and  said  prosecution 
terminated." 

The  theory  of  the  first  paragraph  is  in  the  nature  of 
a  complaint  for  malicious  prosecution. 

And  it  may  be  first  noted  that  it  states  enough  to 
show  that  there  was  an  indictment  against  the  appel- 
lant returned  into  open  court  by  the  grand  jury,  in- 
dorsed by  the  foreman  a  true  bill.  It  takes  at  least  five 
of  the  grand  jurors  to  concur  in  the  finding  of  an  in- 
dictment, and  it  must  be  indorsed  by  the  foreman  a 
true  bill.  Burns'  R.  S.  1894,  section  1738  (R.  S,  1881, 
1669).  The  statute  further  requires  it  to  be  returned 
into  court,  and  if  the  foreman  has  not  signed  his  name 
to  the  indorsement  aforementioned,  the  court  must  re- 
quire him  to  do  so,  and  also  require  the  prosecuting 
attorney  to  sign  it  in  the  presence  of  the  grand  jury,  if 
he  has  not  already  done  so.  It  is  then  required  to  be 
filed  by  the  clerk  indorsing  thereon  the  date  of  filing 
and  record  the  same.  Burns'  R.  S.  1894,  section  1741 
(R.  S.  1881,  1672). 

All  this  the  paragraph  unavoidably  shows  has  been 
done  as  to  the  indictment  in  this  case.  It  shows  also 
that  the  grand  jury  returned  the  indictment  without 
any  evidence  against  the  appellant.  It  shows  that 
they  heard  the  pretended  evidence  against  him,  and 
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that  there  was  no  evidence  tending  to  establish  his 
guilty  and  that  they  voted  not  to  indict  him,  and  yet 
the  appellee,  as  prosecuting  attorney,  maliciously 
wrote  his  name  into  the  indictment  without  the 
knowledge  or  consent  of  the  grand  jury.  And  yet  it 
is  shown  that  it  was  returned  by  the  grand  jury  into 
open  court  and  filed.  This  record  must  be  held  to  im- 
port absolute  verity  that  the  grand  jury  did  find  and 
return  into  open  court  the  alleged  indictment.  How- 
ever reckless  and  malicious  the  grand  jury  may  have 
acted  in  returning  an  indictment  against  another 
without  evidence  or  probable  cause,  they  are  not 
liable  to  the  injured  person  in  an  action  for  malicious 
prosecution.    Hunter  v.  MathiSy  40  Ind.  356. 

The  question  remains,  is  the  prosecuting  attorney 
any  more  liable  for  his  alleged  participation  in  pro- 
curing the  indictment  maliciously  and  without  prob- 
able cause? 

In  the  State  v.  Henningy  33  Ind.  189,  at  page  191,  this 
court  said:  ^^The  turning  point  in  the  case  is  this:  Is 
a  prosecuting  attorney  an  officer  intrusted  with  the 
administration  of  justice?  He  is  a  judicial  officer, 
created  by  the  constitution  of  the  State.  1  G.  &  H.  p. 
47,  section  11.  He  is  the  law  officer  of  the  court  to 
whom  is  intrusted  all  prosecutions  for  felonies  and 
misdeqieanors.  2  G.  &  H.  p.  430,  section  4.  He  is  the 
legal  adviser  of  the  grand  jury.  We  think  he  is  *an 
officer  intrusted  with  the  administration  of  justice.' " 

The  prosecuting  attorney  therefore  is  a  judicial  offi- 
cer, but  not  in  the  sense  of  a  judge  of  a  court  The  rule 
applicable  to  such  an  officer  is  thus  stated  by  an  emi- 
nent author:  "Whenever  duties  of  a  judicial  nature 
are  imposed  upon  a  public  officer,  the  due  execution 
of  which  depends  upon  his  own  judgment,  he  is  ex- 
empt from  all  responsibility  by  action  for  the  motives 
which  infliience  him  and  the  manner  in  which  said 
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duties  are  performed.  If  corrupt,  he  may  be  im- 
peached or  indicted,  but  he  cannot  be  prosecuted  by 
an  individual  to  obtain  redress  for  the  wrong  which 
may  have  been  done.  No  public  officer  is  responsible 
in  a  civil  suit  f6r  a  judicial  determination,  however 
erroneous  it  may  be,  and  however  malicious  the 
motive  which  produced  it."  Townsend  Slander  and 
Libel  (3d  ed.),  section  227,  pages  395-6. 

It  was  held  in  Parker  v.  Huntington ^  2  Gray  (Masa) 
124,  that  an  action  against  a  district  attorney  and  an- 
other person  for  maliciously  contriving  to  have  the 
plaintiff  indicted  for  perjury,  they  knowing  that  he 
had  not  committed  it,  and  by  their  false  testimony  ob- 
taining a  verdict  of  guilty  against  the  plaintiff,  which 
was  afterwards  set  aside,  cannot  be  maintained. 

There  is  therefore  no  more  liability  against  the 
prosecuting  attorney  than  there  is  against  the  grand 
jury  for  the  return  of  an  indictment  maliciously  and 
without  probable  cause. 

The  second  paragraph  is  a  complaint  for  libel  in 
reading  the  contents  of  the  same  indictment  in  open 
court  to  the  officers  thereof  and  in  the  hearing  of 
others. 

It  is  alleged  to  be  false,  and  the  publication  thereof 
by  said  reading  is  alleged  to  be  malicious. 

In  the  same  section  of  Townsend,  from  which  we 
have  just  quoted,  it  is  said:  "No  action  will  lie  for  de- 
famatory matter  contained  in  a  presentment  of  a 
grand  jury." 

In  HartsocJc  v.  Reddick,  6  Blackf.,  at  pages  255-6,  it  is 
said  by  Dewey,  J.,  speaking  for  the  court,  that:  "A 
complaint  made  to  a  justice  of  the  peace,  or  other 
qualified  magistrate,  for  the  purpose  of  enforcing 
justice  against  an  individual  therein  accused  of  crime, 
does  not  subject  the  person  making  the  accusation  to 
an  action  for  slander  or  libel.    The  foundation  of  this 
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principle  is  the  necessity  of  preserving  the  due  admin- 
istration of  public  justice.  Few  would  be  found  to  ac- 
cuse, if  the  institution  of  an  unsuccessful  prosecution 
subjected  the  prosecutor  to  an  action  for  words 
spoken  or  written,  ij idler  v.  Dixon,  4  Rep.  14;  Lake  v. 
Kinfff  1  Saund.  131;  Johnson  v.  Evans,  3  Esp.  R.  32. 
And  it  makes  no  difference  whether  the  charge  be  true 
OP  false;  or  whether  it  be  sufficient  to  effect  its  object 
or  not;  if  it  be  made  in  the  due  course  of  a  legal  or 
judicial  proceeding,  it  is  privileged,  and  cannot  be  the 
foundation  of  an  action  for  defamation.  Buckley  v. 
Woody  4  Rep.  14;  Lake  v.  Kingy  stipra;  1  Saund.  131  n. 
1."  To  the  same  effect  is  1  Hilliard  on  Torts  (3d  ed.), 
p.  19,  section  8. 

We  are,  therefore,  of  opinion  that  neither  para- 
graph stated  facts  sufficient  to  constitute  a  cause  of 
action. 

The  circuit  court  did  not  err  in  sustaining  a  de- 
murrer to  each  paragraph  of  the  complaint 

The  judgment  is  affirmed. 


SMrrH  V.  McClure. 

[No.  17,814.     Filed  October  20,  1896.] 

Appeal  and  Error. — Practice, — Action  to  Set  Aside  a  Judgment  on 
the  Ground  of  Unsoundness  of  Mind  of  Defendant. — In  an  action 
to  set  aside  a  judgment  on  the  ground  that  defendant  was  of  un- 
sound mind  at  the  time  of  the  rendition  thereof,  it  is  necessary  to 
show  by  a  preponderance  of  the  evidence  that  the  judgment  de- 
fendant was  of  unsound  mind,  as  alleged ;  and  where  the  evidence 
upon  such  question  was  conflicting  in  the  trial  court,  under  the  well 
settled  rule,  this  court  will  not  weigh  the  evidence. 

From  the  ITarrison  Circuit  Court.  Affinned. 

Cook  &  Ridley^  for  appellant. 

W.  N.  &  R.  J.  Tracewelly  for  appellee. 
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Monks,  C.  J. — This  action  was  brought  by  appel- 
lant to  set  aside  and  vacate  a  judgment  and  decree 
rendered  in  the  court  below  in  favor  of  appellee 
against  one  John  T.  Smith  and  appellant,  his  wife. 

It  is  alleged  in  the  complaint  to  set  aside  said  judg- 
ment and  decree,  that  at  the  time  said  action  was  com- 
menced by  appellee  upon  said  note  and  mortgage,  and 
until  after  the  judgment  and  decree  were  rendered, 
that  she  was  a  person  of  unsound  mind  and  incapable 
of  managing  her  own  estate  or  attending  to  any  busi- 
ness whatever;  that  she  was  of  sound  mind  when  she 
commenced  this  action.  A  meritorious  defense  to  the 
original  action  is  also  stated  in  said  complaint  Ap- 
pellee filed  an  answer  of  general  denial.  The  cause 
was  tried  upon  oral  and  documentary  evidence,  and 
the  court  found  for  appellee,  and,  over  a  motion  for  a 
new  trial,  rendered  judgment  against  appellant 

The  only  error  assigned  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial.  The 
causes  assigned  for  a  new  trial  were: 

1.  The  decision  of  the  court  is  not  sustained  bv  suf- 
flcient  evidence. 

2.  The  decision  of  the  court  is  contrary  to  law. 

As  the  sufficiency  of  the  complaint  is  not  chal- 
lenged, we  do  not  determine  that  question. 

To  entitle  appellant  to  a  finding  in  her  favor,  she 
was  required  to  prove  by  a  preponderance  of  the  evi- 
dence that  she  was  of  unsound  mind,  as  alleged.  The 
evidence  upon  the  question  of  unsoundness  of  mind 
was  conflicting,  and  under  the  well  settled  rule  this 
court  will  not  weigh  the  evidence.  Latcrence  v.  Van 
BusMrky  140  Ind.  481,  and  cases  cited;  Cabinet  Mak- 
ers' Union  v.  City  of  Indianapolis^  145  Ind.  671,  and 
cases  cited. 

The  judgment  is  affirmed. 
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Alley  v.  The  City  of  Lebanon  et  al. 

[No.  17,548.    Filed  October  20, 1896. 

Municipal  Corporation. — Public  Improvement. — Sewers. — Injunc- 
tion.— An  action  will  not  lie  to  enjoin  the  collection  of  a  sewer  %&- 
sessment  under  sections  4288-99,  Bums'  R.  S.  1894,  which  provide 
a  remedy  by  injunction  before  the  making  of  the  contract  and  by 
appeal  in  case  a  precept  is  issued  for  the  collection  of  the  assess- 
ment, unless  the  common  council  was  absolutely  without  jurisdic- 
tion to  enter  into  the  contract  for  the  building  of  the  sewer. 

Saue. — CoTnmon  Council. — Public  Improvements. — Sewers. — Where 
all  the  proceedings  for  the  construction  of  a  sewer  and  the  making 
of  assessments  are  in  strict  compliance  with  sections  4288-4299, 
Bums'  R.  S.  1894,  a  city  council  has  jurisdiction  to  make  a  con- 
tract for  a  general  sewer. 

Same, — Common  Council. — City  Commissioners, —  Public  Improve- 
ments.— Setters. — Statute  Construed. — Under  sections  4278-4275, 
Bums'  R.  S.  1894,  providing  a  method  by  which  the  common  coun- 
cil or  town  board  is  guided  in  making  assessments  upon  the  prop- 
erty benefited  by  sewer  improvements,  such  cotmcil  or  town  board 
is  not  required  to  submit  the  matter  to  the  city  commissioners  for 
appraisement  of  benefits  and  damages  to  the  property  affected  by 
the  proposed  improvements. 

From  the  Boone  Circuit  Court.  Affirmed. 

Ralston  d:  Keefe  aud  Abbott  &  Batcliffj  for  appel- 
lant. 

Artman  &  Lewis,  for  appellees. 

Howard,  J. — This  was  an  action  by  the  appellant 
to  enjoin  the  collection  of  a  sewer  assessment.  The 
appellee  City  of  Lebanon,  having  assigned  to  the  re- 
maining appellees,  contractors,  all  assessments  for 
the  construction  of  the  sewer,  filed  in  the  court  below 
her  disclaimer  to  the  appellant's  complaint  The  other 
appellees  filed  their  answer,  in  which  they  set  out  in 
full  the  proceedings  of  the  city  council  for  the  con- 
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struction  of  the  sewer  and  the  making  of  the  assess- 
ments. 

The  evidence  was  heard,  and  the  facts  found  spec- 
ially by  the  court  The  findings  so  made  show  that 
all  the  proceedings  for  the  construction  of  the  sew^er 
and  the  making  of  the  assessments  were,  as  is  also  ad- 
mitted by  counsel,  in  strict  compliance  with  the  pro- 
visions of  the  act  approved  March  8,  1889  (Acts  1889, 
p.  237),  and  the  amendments  thereto  (Acts  1891,  p. 
323),  for  the  making  of  street  and  alley  improvements 
and  the  building  of  sewers,  known  as  the  Barrett 
Law.    (Sections  4288-4299,  Burns'  R.  S.  1894.) 

Many  propositions  are  ably  discussed  in  the  elab- 
orate briefs  of  counsel,  as  they  were  also  in  the  oral 
argument,  but  we  are  of  opinion  that  the  only  ques- 
tion that  need  be  considered  is,  whether  the  common 
council  had  jurisdiction  to  enter  into  the  contract  for 
the  construction  of  the  sewer. 

In  Robinson  v.  The  City  of  Valparaiso^  136  Ind.  G16, 
which  was  also  'a  case  under  the  Barrett  law,  certain 
property. owners  had  sought  to  enjoin  the  collection  of 
sewer  assessments  on  account  of  the  alleged  defective 
construction  of  the  sewer.  It  was  there  held,  in  ac- 
cordance with  the  provisions  of  the  statute,  that  an 
injunction  might,  in  proper  case,  be  had  "upon  the 
proceedings  prior  to  the  making  of  any  such  improve- 
ments." It  was,  however,  also  held  that  "from  the 
time  that  work  begins  under  a  lawful  contract,  vested 
rights  attach;  and  the  faithful  completion  of  the  work 
is  placed  by  the  law  in  custody  of  the  city  authorities, 
chosen  by  the  people  and  clothed  with  power  to  care 
for  the  common  welfare ;''  but  that  if  a  property  owner 
refuses  to  pay  his  assessment,  and  a  precept  is  issued 
for  its  collection,  an  appeal  may  be  had;  on  which  ap- 
peal "all  questions  from  the  making  of  the  contract  to 
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the  report  of  the  engineer  on  the  final  estimate  are 
brought  in  review." 

It  might  be  said,  therefore,  that,  in  the  case  at  bar, 
the  appellant  not  having  brought  her  injunction  pro- 
ceedings before  the  making  of  the  contract  for  the 
sewer,  and  there  being  provided  a  right  of  appeal  in 
case  a  precept  is  issued  for  the  collection  of  the  assess- 
ment made  against  her,  the  present  action  cannot  lie. 
And  this  would  be  true  unless  it  could  be  shown  that 
the  common  council  was  absolutely  without  jurisdic- 
tion to  enter  into  the  contract  for  the  building  of  the 
sewer.  And  this,  indeed,  is  what  counsel  for  appel- 
lant contend  for. 

The  basis  of  this  contention  is  that  by  the  act  to  reg- 
ulate sewer  improvements  in  towns  and  cities,  in  force 
March  4,  1893  (Acts  1893,  p.  332;  sections  4273-4275, 
Bums^  R.  S.  1894),  sewers  are  classified  into  local  and 
general  sewers;  the  cost  of  the  former  to  be  paid  by 
the  abutting  property  owners,  and  so  much  of  the  cost 
of  the  latter  as  exceeds  the  cost  of  a  local  sewer  to  be 
paid  by  the  owners  of  all  property  benefited,  includ- 
ing the  abutting  property.  The  act  further  provides 
that  in  making  the  assessments  for  local  sewers  or 
their  equivalents,  the  town  board  or  common  council 
shall  be  governed  by  the  law  in  relation  to  assess- 
ments for  street  improvements,  except  that  the  whole 
cost,  including  that  for  street  and  alley  crossings, 
shall  be  assessed  against  the  property  owners;  and 
that  in  assessing  that  part  of  the  cost  of  a  general 
sewer,  over  and  above  the  cost  of  an  equivalent  local 
sewer,  the  board  or  common  council  shall  be  governed 
by  the  statutes  relating  to  the  assessment  of  benefits 
in  the  laying  out  of  streets. 

We  are  able  to  perceive  nothing  in  the  foregoing  act 
that  can  afifect  the  jurisdiction  of  the  common  council 
in  letting  the  contract  here  under  consideration.    The 
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Barrett  law  specifies  all  the  steps  to  be  taken  prior  to 
and  including  the  letting  of  the  work.  Counsel  admit 
that  all  such  steps  were  taken,  as,  indeed,  the  court 
also  expressly  finds.  The  statute  of  1893  has  reference 
only  to  the  proper  mode  of  making  the  assessments 
after  the  contract  has  been  made  and  the  work  com- 
pleted. If  the  assessments  have  not  been  made  as  re- 
quired by  law,  the  court  may  undoubtedly  compel  a 
proper  assessment  to  be  made;  but  this  furnishes  no 
reason  to  show  that  the  common  council  did  not  ac- 
quire jurisdiction  to  enter  into  the  contract  for  the 
work. 

Counsel  argue  that  by  the  act  of  1893  the  common 
council  were  required,  before  taking  any  steps  to- 
wards the  construction  of  the  sewer,  to  submit  the 
matter  to  the  city  commissioners  for  an  appraisement 
of  the  benefits  and  damages  to  the  property  to  be  af- 
fected by  the  proposed  improvement  Such  a  proceed- 
ing w^ould  be  quite  impracticable,  and  there  is  nothing 
in  the  act  to  justify  counsel's  interpretation.  The  as- 
sessments cannot  be  made  until  the  contract  is  let  and 
it  becomes  known  how  much  the  work  is  to  cost.  Be- 
sides, it  is  plain,  from  the  provisions  of  the  statute, 
that  the  legislature  intended  only  to  provide  a  method 
by  which  the  common  council  or  town  board  should  be 
guided  in  making  assessments  upon  the  property 
benefited  by  the  w^ork.  In  case  of  a  local  sewer,  or  its 
equivalent,  the  benefits  are  to  be  assessed  on  the 
abutting  property,  by  the  front  foot,  as  in  case  of 
street  improvements,  except  that  the  whole  cost  shall 
be  assessed  to  the  abutting  property,  and  none  to  the 
city  or  town ;  while  in  case  of  a  general  sewer,  such  as 
that  in  the  case  before  us,  the  excess  of  cost  over  the 
cost  of  a  local  sewer  is  to  be  assessed  to  all  the  prop- 
erty benefited, including  the  abutting  property;  and  in 
making  this  last  assessment  the  town  board  or  com- 
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mon  council  are  to  be  governed  by  the  same  provisions 
of  law  that  prevail  in  making  assessments  for  the 
laying  out  of  streets;  that  is,  the  actual  benefits  and 
damages,  and  not  merely  the  frontage,  area  or  value 
of  property  are  to  be  considered.  The  assessment, 
however,  in  every  case  is  to  be  made  by  the  town 
board  or  common  council,  and  not  by  the  city  commis- 
sioners or  any  other  body. 

The  assessment  in  this  case,  as  appears  from  the 
findings  of  the  court,  was  made  against  each  lot  or 
part  of  lot  benefited  according  to  such  benefits  and  to 
the  fair  proportion  of  the  cost  of  the  work.  There  is 
nothing  to  show  that  this  end  was  not  reached  in  the 
manner  provide  by  law;  and  we  must  presume  that 
it  was. 

The  judgment  is  affirmed. 


BADLiEY  ET  AL.  V.  RiNKER  ET  AL. 
[No.  17,888.    Filed  October  21,  1896.] 

ExEOUTOBS  AND  Admikistrators.— iS^oZe  of  Real  Estate  Without  Peti- 
tion or  Order  of  Court. — A  domestio  executor  may  seU  real  estate 
without  a  x)etition  or  order  of  court  where  the  will  directs  the  sale 
thereof  and  empowers  the  ezecutor  to  make  such  sale.    p.  ISS, 

Same.— SaZe  of  Real  Estate  by  Foreign  Executor. — Failure  to  FUe  Au- 
thenticated Copy  of  Appointment. — Jurisdiction  of  Subject-matter. 
— The  failure  of  the  circuit  court  to  require  a  foreign  executor  to 
file  an  authenticated  copy  of  his  appointment,  and  of  the  will  and 
foreign  probate  thereof,  before  granting  an  application  to  sell  real 
estate,  is  an  irregularity,  but  will  not  amount  to  such  an  error  as 
to  deprive  the  court  of  jurisdiction  over  the  subject-matter,    p.  ISS. 

JUDOHEiVT. — Collateral  Attack, — Pleading. — Complaint. — ^Where  it  is 
sought  to  collaterally  impeach  a  judgment  for  want  of  notice  to 
the  parties  against  whom  it  is  rendered,  it  is  not  sufficient  to  allege 
generally  the  want  of  such  notice,  but  the  complaint  must  allege 
what  the  record  of  the  judgment  sought  to  be  impeached  discloses 
on  the  subject,  or  the  complaint  will  be  bad.    p.  135, 
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Same.  —  Collateral  Attack. — Pleading.  —  Complaint.  — An  allegation 
that  none  of  the  heirs  or  legatees  of  a  testator  were  made  parties 
to  the  petition  of  the  executor  to  sell  real  estate,  is  not  equivalent 
to  an  allegation  that  they  were  not  parties  to  the  proceedings  as 
disclosed  by  the  record,  essential  to  a  complaint  collaterally  im- 
peaching the  decree  of  sale  upon  the  ground  that  they  had  no  legal 
notice  of  the  filing  of  the  petition  and  the  pendency  of  the  action. 
p.  138, 

From  the  Morgan  Circuit  Court  Afflrmed. 
Oscar  Matthews,  for  appellants. 

Holstein  &  Barrett,  M.  H.  Parks,  W.  S.  Shirley, 
C.  Q.  Renner,  and  W.  It,  Harrison,  for  appellees. 

McCabe,  J. — This  was  a  suit  seeking  to  set  aside 
an  executor's  sale  and  to  obtain  partition  between  the 
heirs  and  legatees  of  Lewis  Bailey  of  certain  lands 
situate  in  Morgan  county,  Indiana,  which  are  particu- 
larly described  and  of  which  said  Lewis  died  seized. 

The  circuit  court  sustained  a  demurrer  to  the  com- 
plaint by  each  of  three  of  the  defendants  for  want  of 
sufficient  facts,  and  the  plaintiffs,  refusing  to  plead 
over  or  amend  and  standing  upon  their  complaint,  the 
court  adjudged  that  they  take  nothing*  by  their  com- 
plaint. 

The  correctness  of  the  ruling  on  such  demurrers  is 
the  only  question  presented  by  the  assignment  of 
errors.  After  stating  that  said  Lewis  Bailey  departed 
this  life  in  Cowley  county,  Kansas,  testate,  on  the  15th 
day  of  July,  1880,  where  he  had  long  resided,  naming 
all  the  heirs  at  law  he  left  and  their  degree  of  relation- 
ship to  the  deceased,  and  the  share  each  was  entitled 
to  in  the  land  mentioned  under  the  will  which  it  is  al- 
leged that  the  deceased  left,  in  which  he  directed: 
"that  after  all  my  just  debts  are  paid,  that  all  my  real 
estate  of  every  kind  and  nature  be  sold  by  my  exec- 
utor, and  all  of  the  proceeds  of  such  sale  be  invested 
in  good  interest-bearing  securities,  or  bonds,  and  that 
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my  wife,  Keziah  Bailey,  and  my  daughter,  Sarah  A. 
Bailey,  have  the  interest  on  said  investment  during 
their  natural  lives,  the  principal  to  remain  intact 
And  at  the  death  of  my  said  wife  and  daughter  it  is 
my  will  and  I  do  hereby  declare  that  all  my  property, 
except  as  hereinafter  or  otherwise  provided,  shall  be 
divided,  share  and  share  alike,  between  my  children, 
the  child  or  children  of  a  deceased  child  of  mine  to 
take  the  share  its  or  their  parent  would  have  taken." 
G.  L.  Binker  was  nominated  as  executdt  of  the  will. 
It  is  then  alleged  that  the  widow  surviving  said  Lewis, 
Keziah  Bailey,  died  in  Cowley  county,  Kansas,  on  the 

day  of  June  1885,  and  his  said  daughter,  Sarah 

A.  Bailey,  died  at  the  same  place  on  the  —  day  of 

,  1892.    Then  it  is  alleged  that  said  Rinker,  as 

such  executor,  on  November  8, 1880,  filed  a  petition  in 
the  Morgan  Circuit  Court,  praying  for  an  order  to  sell 
the  above  described  real  estate,  whereupon  such  pro- 
ceedings were  had ;  that  said  court  did,  upon  the  29th 
day  of  November,  1880,  grant  an  order  to  sell  said 
real  estate  at  private  sale;  that  on  the  10th  day  of 
September,  1886,  the  said  Rinker  sold  to  the  defend- 
ant, Mary  J.  Kitchen,  the  following  part  of  said  real 
estate,  which  is  described.  Whereupon  the  said  exec- 
utor executed  and  delivered  to  said  Kitchen  a  deed 
of  conveyance,  which  deed  is  recorded  in  the  record  of 
deeds  in  the  office  of  the  recorder  of  Morgan  county, 
Indiana;  that  on  the  9th  day  of  January,  1894,  the 
said  Rinker  sold  the  remainder  of  said  land  to  the  said 
defendant,  Jennetta  A.  Rinker,  and  on  the  5th  day  of 
February,  1894,  reported  the  said  sale  to  said  court, 
and  executed  and  delivered  to  said  Rinker  a  deed  of 
conveyance  therefor,  which  deed  is  also  recorded  in 
the  deed  record  in  said  recorder's  office;  that  said  sales 
to  Kitchen  and  Rinker  were  void  for  the  following 
reasons,  to-wit:  That  said  testator,  at  the  time  of  his 
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death,  and  a  long  time  prior  thereto,  was  a  non-resi- 
dent of  the  State  of  Indiana,  and  was  a  resident  of  the 
State  of  Kansas.  And  the  petition  asking  for  the 
order  to  sell  aforesaid  was  an  ex  parte  petition,  and  on 
the  presentation  thereof  said  executor  procured  the 
order  to  sell  aforesaid  without  making  the  heirs  or 
legatees  of  said  Lewis  Bailey,  or  any  of  them,  parties 
to  said  petition,  and  without  giving  them,  or  either  of 
them,  any  notice  whatever  of  the  filing  of  said  petition 
and  the  pendancy  of  said  cause.  And  the  said  exec- 
utor did  not,  prior  to  the  time  of  filing  said  petition 
and  obtaining  said  order,  nor  has  he  at  any  time  since 
filed  or  caused  to  be  filed  an  authenticated  copy  of 
said  will  and  the  probate  thereof,  together  with  his 
appointment  as  such  executor  in  the  said  circuit  court 
of  Morgan  county,  Indiana;  and  that  he  did  not,  prior 
to  the  filing  of  said  petition,  and  prior  to  the  entry  of 
said  order  of  sale,  nor  has  he  at  any  time  since,  pro- 
cured and  presented  said  will  or  a  copy  and  the  pro- 
bate thereof  to  the  circuit  court  of  Morgan  county,  In- 
diana, and  have  the  same  adjudged  by  the  Morgan 
Circuit  Court  to  be  the  last  will  and  testament  of  said 
Lewis  Bailey,  nor  did  he,  prior  thereto,  nor  has  he  at 
any  time,  caused  said  will  and  the  probate  thereof  to 
be  probated  and  recorded  in  the  order  book  of  said 
Morgan  Circuit  Court,  or  upon  any  of  the  records  of 
said  court. 

And  plaintiffs  further  aver  that  said  sales  are 
void  for  the  further  reason  that  it  is  provided  in  said 
will  that  at  the  death  of  the  said  testator's  wife, 
Keziah,  and  daughter,  Sarah  A.  Bailey,  all  his  prop- 
erty, both  real  and  personal,  should  be  divided,  share 
and  share  alike,  between  his  children,  the  child  or 
children  of  a  deceased  child  to  take  the  parent's  por- 
tion; that  no  power  was  conferred  on  the  executor  by 
the  will  to  sell  or  dispose  of  any  of  said  real  estate 
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after  the  death  of  the  beneficiaries  therein  named, 
Keziah  and  Sarah  A.  Bailey;  but  that  in  violation  of 
the  express  terms  of  said  will  said  sales  were  made 
after  the  death  of  said  Keziah  and  Sarah  A.  Bailev, 

It  is  also  alleged  that  Jennetta  A.  Rinker  mortgaged 
her  portion  of  said  real  estate  to  Hiram  Brown,  which 
mortgage,  it  is  alleged,  has  been  recorded,  and  that 
the  same  has  been  assigned  to  the  defendant,  Clark 
N.  Smith.  A  part  of  the  relief  sought  is  to  set  aside 
this  mortgage  because,  as  it  is  claimed,  the  executor's 
sales  were  void. 

The  invalidity  of  such  sales  is  sought  to  be  main- 
tained on  the  ground  that  if  they  rest  on  the  power 
of  the  foreign  executor,  conferred  on  him  by  the  terms 
of  the  will,  then  the  sales  are  void  because  a  certified 
copy  of  the  will  and  the  foreign  probate  thereof  had 
not  been  allowed  by  the  Morgan  Circuit  Court  as  the 
last  will  of  the  deceased,  and  ordered  by  such  court  to 
be  filed  and  recorded  by  the  clerk  thereof.  And  if 
such  sales  rest  on  the  alleged  order  of  the  Morgan  Cir- 
cuit Court,  then  they  are  void  because  the  heirs  and 
legatees  were  not  made  parties  to  the  petition  to  sell, 
and  were  not  notified  of  the  proceedings  resulting  in 
the  order  of  sale. 

In  case  of  a  domestic  executor,  where  the  will, 
as  here,  directs  and  empowers  him  to  sell  real  estate, 
he  may  do  so  without  a  petition  or  an  order  of  court. 
Burns'^  R.  S.  1894,  sections  2514,  2515  (R  S.  1881, 
2359,  2360);  Munsm  v.  Cofc,  98  Ind.  502;  Davis  v. 
Hower,  112  Ind.  423. 

Among  other  things,  it  is  provided  in  our  Statute  of 
Wills  as  to  foreign  wills,  that:  "Such  will  or  copy, 
and  the  probate  thereof,  may  be  produced  by  any  per- 
son interested  therein  to  the  circuit  court  of  the 
county  in  .which  there  is  any  estate  on  which  the  will 
may  operate;  and  if  the  said  court  shall  be  satisfied 
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that  the  instrument  ought  to  be  allowed  as  the  last 
will  of  the  deceased,  such  court  shall  order  the  same 
to  be  filed  and  recorded  by  the  clerk;  and,  thereupon, 
such  will  shall  have  the  same  effect  as  if  it  had  been 
originally  admitted  to  probate  and  recorded  in  this 
State."  Burns'  R  S.  1894,  section  2763  (R.  S.  1881, 
2593).  A  foreign  executor  may  sell  or  procut^e  an 
order  of  sale  of  lands  in  this  State  by  complying  with 
our  laws  in  the  same  manner  that  a  domestic  executor 
can.  lAica8  v.  Tucker j  17  Ind.  41;  Rapp  v.  Matthias^  35 
Ind.  332. 

It  would  seem,  then,  if  a  foreign  executor  attempts 
to  make  a  sale  of  real  estate  in  this  State  bv  virtue  of 
the  power  to  sell  conferred  on  him  in  the  will  he  must 
comply  with  the  above  quoted  section  of  the  statute. 

A  section  of  the  decedent's  act  provides  that: 
"When  any  executor  or  administrator  shall  be  ap- 
pointed without,  and  there  shall  be  no  executor  or  ad- 
ministrator within  this  State,  the  testator  or  intestate 
not  having  been,  at  the  time  of  his  death,  an  inhabi- 
tant thereof,  the  executor  or  administrator  so  appoint- 
ed may  file  an  authenticated  copy  of  his  appointment 
in  the  circuit  court  of  any  county  in  which  there  may 
be  real  estate  of  the  deceased ;  after  which  he  may  be 
authorized  by  such  court  to  sell  real  estate  for  the  pay- 
ment of  debts  or  legacies  in  the  same  manner  and 
upon  the  same  terms  as  in  the  case  of  an  executor  or 
administrator  appointed  in  this  State,  except  as  here- 
inafter provided."  Burns'  R.  S.  1894,  section  2519  (R. 
S.  1881,  2363). 

This  section  authorizes  the  proper  circuit  court  to 
make  an  order  of  sale  upon  the  application  of  a 
foreign  executor,  precisely  the  same  as  a  domestic 
executor  or  administrator,  except  that  it  requires  the 
foreign  executor  to  file  an  authenticated  copy  of  his 
appointment  in  the  circuit  court. 
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The  failure  of  the  circuit  court  to  require  the  foreign 
executor  to  file  an  authenticated  copy  of  his  appoint- 
ment and  the  foreign  will  to  be  allowed  and  recorded 
before  granting  the  application  to  sell,  may  have  been 
an  irregularity  or  error,  but  such  error  did  not  deprive 
the  court  of  jurisdiction  over  the  subject-matter. 

A  judgment  cannot  be  collaterally  impeached,  as  is 
attempted  to  be  done  here,  for  a  mere  error,  if  the 
court  rendering  it  had  jurisdiction  of  the  subject  and 
parties.  States  exrel.y  v.  Morris^  Avd.j  103  Ind.  161; 
Dowell  V.  Lahr,  97  Ind.  46. 

Therefore,  the  allegation  of  the  commission  of  the 
error  named  was  not  suflRcient  to  enable  the  appellant 
to  collaterally  impeach  and  set  aside  the  order  of  sale. 

The  other  ground  for  assailing  and  setting  aside  the 
order  and  sales  thereunder  is  stated  in  the  complaint 
in  the  following  words:  "and  did,  without  any  other 
authority,  and  without  making  said  heirs  and  lega- 
tees, or  any  of  them,  parties  to  said  petition,  and  with- 
out giving  them,  or  either  of  them,  any  notice  what- 
ever of  the  filing  of  said  petition  and  the  pendency  of 
said  cause,^^  did,  on,  etc.,  make  the  order  of  sale.  It 
has  long  been  settled  in  this  court  that  where  it  is 
sought  to  collaterally  impeach  a  judgment  for  want  of 
notice  to  the  parties  against  whom  it  is  rendered,  it  is 
not  sufficient  to  allege  generally  the  want  of  such 
notice,  but  the  complaint  must  allege  what  the  record 
of  the  judgment  sought  to  be  impeached  discloses  on 
the  subject,  or  the  complaint  will  be  bad. 

In  the  Exchange  Bank  v.  Aulty  102  Ind.  322,  at 
page  327,  it  was  accordingly  said:  'Where  a  party 
seeks,  by  complaint  or  cross-complaint,  to  impeach  the 
judgment  or  decree  of  a  court  of  superior  jurisdiction, 
upon  the- ground  that  he  had  no  legal  notice  of  the 
pendency  of  the  action  wherein  such  judgment  or  de- 
cree was  rendered,  it  is  necessary  that  he  should  al- 
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lege  in  his  pleading  what,  if  anything,  is  shown  by  the 
record  in  relation  to  the  issue  and  service  of  process 
on  him  in  such  action.  The  Owen  Circuit  Court  had 
jurisdiction  of  the  subject-matter  of  such  action,  and 
we  are  bound  to  presume,  in  the  absence  of  any  aver- 
ment to  the  contrary,  that  the  court  had  acquired  ju- 
risdiction of  the  person  of  the  cross-complainant,  be- 
fore it  rendered  the  decree  against  him,  which  he 
asked  the  court,  in  the  pending  suit,  to  set  aside  and 
declare  void.  If  the  record  of  the  former  action  shows, 
as  we  must  presume  that  it  does  in  the  absence  of  any 
allegation  to  the  contrary,  that  the  court  below  had 
acquired  jurisdiction  of  the  person  of  Thomas  B.  Ault 
by  the  issue  and  service  of  a  summons  on  him  in  such 
action  before  it  entered  the  default  and  decree  against 
him  therein,  of  which  he  now  complains,  it  is  certain, 
we  think,  that  he  cannot  impeach  or  avoid  such  judg- 
ment or  decree  in  this  collateral  suif  To  the  same 
effect  are  Reid  v.  Mitchell^  93  Ind.  469;  Dowell  v.  Ldhr^ 
supra;  Shoemaker  v.  South  Bend^  etc.^  Co.j  135  Ind. 
471,  22  L.  R.  A.  332;  DePuy  v.  City  of  Wabash,  138 
Ind.  336. 

And  the  same  rule  has  been  applied  by  this  court 
correctly,  we  think,  as  to  other  matters,  whereby  the 
validity  of  the  former  judgment  is  sought  to  be  col- 
laterally assailed.  In  a  suit  on  a  forfeited  recogni- 
zance an  answer  set  up  an  unauthorized  change  in  the 
date  of  the  indictment,  but  did  not  state  what  the 
record  disclosed  as  to  whether  such  change  was  made 
without  the  knowledge  or  consent  of  the  recognizers. 
And,  as  to  that  matter,  this  court  said :  "It  is  settled 
by  our  decisions  that  a  record  cannot  be  impeached 
collaterally,  by  the  allegation  of  matters  dehors  the 
same,  unless  the  complaint  states  what  is  shown  by 
the  record  in  relation  to  such  matters."  Rubu>sh  v. 
Stcfej  112  Ind.  107. 
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In  another  very  similar  casey  R^id  y.  Mitchell j  supra j  a 
special  judge  had  been  called  to  try  a  case  on  a  change 
of  judge,  and  pending  the  trial  he  called  an  attorney 
to  sit  in  his  place,  went  off  home*  out  of  the  county, 
the  called  attorney  finishing  the  trial,  and  afterwards 
the  special  judge  returned  and  resumed  the  bench  and 
rendered  judgment  on  the  verdict  rendered  in  his  ab- 
sence.  The  unsuccessful  party  filed  a  complaint  to  set 
aside  that  judgment.  This  court  there  said:  "Aside 
fiom  these  matters,  however,  it  is  very  clear,  as  it 
seems  to  us,  that  in  each  paragraph  of  his  complaint 
the  appellant  makes  a  collateral  attack  upon  the  judg- 
ment in  the  original  cause,  by  alleging  facts  not  shown 
by  the  record*  If  the  record  fails  to  show,  as  we  must 
assume  that  it  does,  in  the  absence  of  an  averment 
to  the  contrary,  that  Judge  Eobinson  was  absent  at 
any  time,  or  that  A.  C.  Voris,  Esq.,  presided  as  judge 
at  any  time  during  the  trial  of  the  cause,  the  appellant 
cannot  procure  the  vacation  of  the  judgment  by  alleg- 
ing, as  facts,  the  absence  of  Judge  Bobinson  or  the 
action  of  Voris  during  the  trial,  in  contradiction  of  the 
record;  if,  in  other  words,  the  record  of  the  original 
cause  shows,  as  we  must  assume  that  it  does,  in  the 
absence  of  any  contrary  averment  that  Judge  Eobin- 
son  alone  presided  at,  during  and  throughout  the  en- 
tire time  of  the  trial,  and  at  the  rendition  of  the  judg- 
ment, then  the  appellant  cannot  collaterally  attack, 
impeach,  or  contradict  the  record  by  alleging  as  facts 
that  Judge  ]Robinson  was  absent  from  the  court  and 
county,  and  that,  while  so  absent,  Mr.  Voris  presided 
as  judge  during  a  part  of  the  trial  of  the  original 
cause.  This  is  precisely  what  the  appellant  has  sought 
and  is  seeking  to  do  in  each  paragraph  of  his  com- 
plaint in  this  cause. ^'  For  these  reasons  the  complaint 
was  held  insufficient. 

The  allegation  that  none  of  the  heirs  and  legatees 
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were  made  parties  to  the  petition  to  sell  is  not  an  alle- 
gation that  the  record  discloses  that  they  were  not 
parties  to  the  proceeding.  The  statute  provides  that 
^'any  person  not  a  party  to  the  petition  may  ♦  ♦  • 
be  admitted  as  a  party  to  the  proceedings  and  set  up 
any  interest  in  or  lien  upon  the  land,  and  have  the 
same  heard  and  determined."  Burns '  R  S.  1894,  sec- 
tion 2498  (R.  S.  1881,  2343). 

These  persons  may  be  parties  to  the  proceeding 
without  being  parties  to  the  petition.  And,  therefore, 
in  the  absence  of  an  averment  that  the  record  shows 
the  contrary,  we  are  bound,  by  the  principles  above 
set  forth,  to  presume  that  they  were  made  parties  to 
the  proceeding,  though  not  made  parties  to  the  peti- 
tion to  sell. 

For  these  reasons  the  complaint  did  not  state  facts 
sufficient,  and  the  court  did  not  err  in  sustaining  the 
demurrer  thereto. 

Th^  judgment  is  affirmed. 

Johdan,  J.,  took  no  part  in  this  decision. 


Board  of  Commissioners  of  the  County  of  Jack- 
|r48  13(1  SON  V.  Board  of  Commissioners  of  the 

1^"    <  County  of  Washington. 


[No.  17,897.    Filed  October  21,  1896.] 

Statutes. — Construction  Of. — Validity  of  Statutes, — The  validity  of 
an  act  of  the  general  assembly  will  not  be  passed  upon  where  the 
merits  of  the  litigation  may  be  passed  upon  without  so  doing,  p.  244, 

Same, — Construction  Of, — Joint  County  BHdges.—SeoiAon  1,  Acts  of 
1898  (Acts  1893.  p.  46 ;  8258,  Bums'  R.  S.  1894)  providing  for  the 
construction  and  repair  of  bridges  across  a  stream  forming  the 
boundary  line  between  counties,  is  amendatory  to  section  2882,  R. 
S.  1881,  and  raises  a  conflict  as  to  the  law  intended  to  be  amended, 
but  the  provisions  of  the  amendment  by  express  reference  to  the 
section  amended  is  made  to  depend  upon  same,  and  the  provisions 
of  the  original  section  must  be  complied  with  before  the  provisions 
of  the  amendatory  section  can  be  enforced,    p.  14S, 
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Pleading. — Complaint  by  One  County  Against  Another  to  Recover 
Proportionate  Costs  of  Constructing  Bridge  on  Boundary  Line, — 
A  complaint  by  one  county  against  another  to  recover  its  propor- 
tionate share  of  the  cost  of  constructing  a  bridge  upon  the  bound- 
ary line  must  show  a  compliance  with  section  2880  R.  S.  1881 
(3251,  Bums'  R.  S.  1894)  requiring  the  concurrence  of  the  boards  of 
commissioners  of  the  two  counties  on  the  question  of  public  con- 
venience of  the  bridge,  and  that  both  boards  considered  a  survey, 
or  plans  and  specifications  with  a  view  to  the  exercise  of  their 
judgment  upon  the  character  of  the  bridga  p.  1%6. 

From  the  Washington  Circuit  Court  Affirmed. 

D.  A.  Kochenour^  for  appellant. 

J.  H.  MastersoUj  for  appellee. 

Hackney,  J. — ^The  appellant  sued  to  recover  the  al- 
leged proportion,  chargeable  to  the  appellee,  of  the 
costs  of  constructing  a  bridge  across  the  Muscatta- 
tuck  river,  at  a  point  where  said  river  forms  the 
boundary  line  between  the  counties  of  Washington, 
Jackson  and  Scott  The  complaint  alleged  that  on  the 
24th  day  of  July,  1893,  the  said  board  of  commission- 
ers of  the  county  of  Jackson,  of  the  State  of  Indiana, 
being  duly  convened  in  special  term  at  Brownstown, 
in  said  Jackson  county,  being  duly  petitioned  by 
divers  citizens  and  taxpayers  of  said  county  for  the 
erection  of  a  bridge  across  said  Muscattatuck  river  at 
the  i)oint  above  mentioned,  considered  said  petition, 
and,  after  hearing  evidence  touching  the  same,  and 
being  sufficiently  advised  in  the  premises,  then  and 
there  made  an  order,  which  was  duly  entered  of 
record,  reciting  therein  that  said  board  of  commission- 
ers are  of  opinion  that  public  convenience  requires  a 
bridge  across  the  Muscattatuck  river  at  said  point,  and 
that  it  would  be  expedient  to  erect  the  same;  that  the 
willingness  of  the  board  of  commissioners  of  Jackson 
county  is  hereby  announced  and  declared  to  make  and 
pass  with  the  boards  of  commissioners  of  the  counties 
of  Washington  and  Scott  a  concurrent  resolution  and 
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order  to  cause  a  survey  and  estimates  to  be  made,  with 
plans  and  specifications  prepared  by  some  competent 
person,  to  be  presented  to  said  boards  at  some  speci- 
fied time  and  place  near  the  site  of  the  bridge  pro- 
posed to  be  erected,  when  and  where  such  boards  may 
meet  in  joint  session  to  estimate  and  determine  the 
kind  of  bridge  which  shall  be  erected,  and  the  manner 
of  paying  for  the  same,  and  the  part  that  each  county 
shall  be  required  to  pay  under  the  law. 

Said  board  of  commissioners  of  the  county  of  Jack- 
son, then  and  there,  in  said  order,  fixed  Friday,  the 
11th  day  of  August,  1893,  at  10  o'clock  a,  m.,  as  the 
time  of  meeting  the  boards  of  commissioners  of  the 
eorfnties  of  Scott  and  Washington,  at  the  site  of  the 
proposed  bridge,  in  joint  session,  and  that  a  certified 
copy  of  this  order  and  proceedings  be  served  upon  the 
auditor  of  Scott  county  and  the  auditor  of  Washing- 
ton county  by  the  sheriff  of  Jackson  county;  that  the 
board  of  commissioners  of  the  county  of  Washington 
was  duly  notified  of  the  foregoing  action  of  the  board 
of  commissioners  of  the  county  of  Jackson,  as  above 
set  out;  that  afterwards,  to- wit:  on  the  said  11th  day 
of  August,  1893,  the  said  boards  of  commissioners  of 
Jackson,  Washington  and  Scott  counties,  pursuant  to 
the  foregoing  orders  of  the  board  of  commissioners  of 
the  county  of  Jackson,  and  on  call  of  the  auditors  of 
said  counties,  met  in  joint  session  near  Blunt's  Ferry, 
and  the  site  of  the  proposed  bridge;  that  a  joint  ses- 
sion of  the  boards  of  said  three  counties  was  then  and 
there  duly  convened,  organized  and  held.  A  vote  was 
taken,  by  counties,  on  the  advisability  of  building  said 
proposed  bridge.  Scott  and  Washington  counties 
voted  against  the  erection  of  said  bridge,  and  Jackson 
county  voted  for  its  erection;  that  Scott  and  Wash- 
ington counties  refused  to  join  in  the  construction  of 
said  bridge,  and  said  joint  session  was  duly  adjourned. 


!♦ 
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The  facts  were  further  alleged  as  to  the  publication 
of  notice  for  bids,  the  awarding  of  contracts,  the  con- 
struction of  the  bridge,  the  payment  therefor  by  the 
appellant  and  the  amount  sought  to  be  charged 
against  the  appellee. 

The  court  sustained  the  appellee's  demurrer  to  said 
complaint,  and  that  ruling  constitutes  the  basis  of  the 
only  assignment  of  error  in  this  court 

The  following  are  the  statutory  provisions  under 
which  the  appellant  asserts  the  liability  of  the  appel- 
lee: "Wheneyer  public  convenience  shall  require  the 
erection  or  repair  of  any  bridge  across  any  stream 
forming  the  boundary  line  between  two  counties  with- 
in this  State,  ui>on  application  therefor  to  the  board  of 
county  commissioners  of  either  county,  such  board  of 
county  commissioners  may,  if  they  think  it  expedient, 
declare  their  willingness  to  aid  in  the  erection  or  re- 
pair of  such  bridge  by  resolution  or  order,  and  ^hall 
cause  notice  thereof  to  be  given  to  the  board  of  county 
commissioners  of  the  other  county  interested  therein. 
And  whenever  it  may  be  ascertained  that  the  board  of 
county  commissioners  of  both  counties  have  made 
such  order  or  resolution,  such  board  of  county  com- 
missioners shall,  by  concurrent  resolution,  cause  a 
survey  and  estimate  to  be  made,  submitting  plans  and 
specifications  therewith,  by  some  competent  person, 
to  be  presented  to  tbeir  respective  boards  of  commis- 
sioners at  some  specified  time  and  place  at  or  near  the 
site  of  such  contemplated  bridge,  when  such  boards 
of  county  commissioners  shall  meet  in  joint  session  to 
estimate  and  determine  the  kind  of  bridge  which  shall 
be  erected,  and  the  manner  and  time  when  payments 
shall  be  made  for  the  erection  or  repair  of  such  bridge: 
Provided^  That  whenever  the  board  of  county  commis- 
sioners of  any  county  shall  have  notified  the  board  of 
county  commissioners  of  any  county  interested  in  the 
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erection  or  repair  of  any  bridge,  as  specified  in  this 
section,  and  such  board  of  county  commissioners  so 
notified,  shall  fail  or  refuse,  for  the  period  of  thirty 
days,  to  accept  or  to  act  on  the  same  by  joining  in  the 
building  or  repair  of  such  bridge,  then,  in  that  event, 
the  board  of  county  commissioners  of  such  county 
passing  such  order,  may,  if  in  their  opinion  public 
convenience  requires  the  same,  build  or  repair  such 
bridge,  under  the  same  rules  and  regulations  as  are 
now  or  may  be  in  force  for  the  building  and  repair  of 
bridges  wholly  within  the  county,  after  fijrst  having 
obtained  the  consent  and  permit  of  the  land-owner  in 
the  adjoining  county,  whose  land  will  be  occupied  by 
such  bridge,  to  the  building  of  the  same."  Section 
3251,  Burns,  R.  S.  1894  (2880,  R.  S.  1881). 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  Indiana,  That  section  2  of  the 
above  entitled  act,  the  same  being  section  2882  of  the 
Revised  Statutes  of  1881  of  the  State  of  Indiana,  be 
amended  to  read  as  follows :  Section  2.  It  shall  be  the 
duty  of  such  boards  of  county  commissioners,  in  joint 
session,  to  make  such  appropriation  for  their  respec- 
tive counties  as  will  make  an  equitable  proportion  to 
each  county  of  the  whole  cost  of  construction  or  re- 
pairs of  such  bridge;  and  such  appropriation  shall  be 
in  proportion  to  the  taxable  property  of  the  two  or 
more  counties,  and  all  taxes  hereafter  levied  for  the 
erection,  repair  or  purchase  of  any  such  bridge  so  sit- 
uated shall  be  levied  in  accordance  with  this  act;  and 
when  the  requirements  of  the  first  section  of  this  act 
have  been  complied  with,  and  one  of  the  counties 
which  will  be  affected  by  the  erection,  repairing  or 
purchasing  of  said  bridge  refuses  to  join  in  the  con- 
struction, repairing  or  purchasing  of  such  bridge,  the 
county  desiring  such  improvement  may  construct,  re- 
pair or  purchase  such  bridge,  as  provided  in  said  first 
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section  of  this  act,  and  when  the  cost  of  such  bridge 
or  repairs  dpes  not  exceed  13^500,  the  county  making 
such  improvement  shall  be  entitled  to  recover  from 
the  adjoining  county  affected  by  such  improvement 
the  amount  that  said  county  should  have  paid  had  she 
joined  in  the  said  improvement,  said  claim  to  be  en- 
forced as  other  claims  are  enforced  against  counties 
in  this  State;  and  when  such  claim  is  litigated  the 
judgment  shall  include  a  reasonable  attorney  fee  for 
the  plaintifE^s  attorney."  Section  1,  Acts  of  1893 
(Acts  1893,  p.  46;  Burns'  R.  S.  1894,  section  3253). 

The  constitutionality  of  the  section  quoted  from  the 
acts  of  1893  is  denied  by  the  appellee  in  support  of  the 
ruling  of  the  lower  court.  It  is  urged  that  this  section 
violates  section  10,  Art  6,  of  the  State  Constitution, 
which  is  that  "The  General  Assembly  may  confer 
upon  the  boards  doing  county  business  in  the  sev- 
eral counties,  powers  of  a  local,  administrative  char- 
acter." 

The  argument  is  that  this  provision  of  the  constitu- 
tion must  be  construed  as  if  it  withheld  from  the  gen- 
eral assembly  all  authority  upon  the  subject  not  with- 
in the  limits  of  that  granted ;  that  the  authority  given 
is  to  grant  poweip  to  the  boards  to  act  within  and  for 
their  respective  counties  and  for  local  purposes,  and 
that  the  negative  implied  from  the  constitution  is 
against  the  granting  of  powers  to  be  exercised  with- 
out affecting  interests  beyond  the  limits  of  such  coun- 
ties respectively.  The  section  of  the  act  in  question, 
it  is  claimed,  permits  the  board  of  one  county  to  ar- 
bitrarily judge  of  the  interests  of  another  county, 
transact  business  with  relation  to  bridges,  affecting 
such  other  county,  and  charge  the  latter  with  the  cost 
thereof,  thus  exercising  extra  territorial  powers. 

It  will  be  seen  that  the  section  of  the  act  of  1893, 
above  quoted,  is  an  amendatory  section,  and  that  its 
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reference  to  the  section  of  the  act  of  1869,  which  it 
seeks  to  amend,  as  section  two  of  said  act;  "being  sec- 
tion 2882  of  the  Revised  Statutes  of  1881,"  raises  a 
conflict  as  to  the  law  intended  to  be  amended.  Sec- 
tion 2882,  R.  S.  1881,  was  section  3  of  the  Act  of  1869. 
This  conflict,  it  is  urged,  renders  the  act  of  1893  void 
for  uncertaintv. 

It  is  the  generally  recognized  rule  of  the  courts  that 
the  validity  of  an  act  of  the  general  assembly  will 
never  be  passed  upon  where  the  merits  of  the  litiga- 
tion may  be  passed  upon  without  doing  so.  While  we 
do  not  assert  the  absence  of  constitutional  authority 
in  the  general  assembly  to  grant  to  the  board  of  one 
county  the  power  to  make  improvements  for  another 
county  or  counties,  and  charge  the  latter  with  the 
same,  against  the  judgment  and  consistent  protest  of 
such  other  county  or  counties,  we  do  maintain  that  a 
construction  which  would  lead  to  results  so  dangerous 
to  the  public  welfare  will  be  avoided  if  possible.  It 
will  not  readily  be  believed  that  the  general  assembly 
intended  to  invest  one  minor  governmental  subdivi- 
sion of  the  State  with  power  to  construct  public  im- 
provements for  others  of  such  subdivisions,  regardless 
of  majorities  in  numbers  of  counties  and  numbers  of 
population,  regardless  of  the  financial  condition  of 
such  other  subdivision  and  regardless  of  the  reason- 
able privilege  of  each  county  to  judge  for  itself  of  the 
wisdom  of  a  step  affecting  its  interests  and  of  its  abil- 
ity to  meet  the  exx)ense  of  such  step.  If,  therefore,  the 
section  of  the  act  in  question  will  bear  a  reasonable 
construction  which  will  obviate  the  arbitrary  and  un- 
reasonable power  contended  for  by  the  appellant,  that 
construction  must  be  adopted. 

It  will  be  observed  that  the  two  statutory  provisions 
above  quoted  are  now  parts  of  a  system  provided  for 
the  construction,  by  counties,  of  bridges  over  streams 
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which  form  the  boundary  line  between  such  counties. 
The  provisions  of  the  latter  section,  by  express  refer- 
ence to  the  former,  are  made  to  depend  upon  it  By 
the  latter  section  it  is  provided  that  "tcfee/i  the  require 
ments  of  the  first  section  of  this  act  have  been  complied  withy 
and  one  of  the  counties  which  will  be  affected  by  the 
erection  *  *  of  such  bridge,  refuses  to  join  in  the 
construction,"  the  county  desiring  the  improvement 
may  proceed  with  it,  and,  upon  conditions  named,  col- 
lect a  part  of  the  cost  from  the  county  so  refusing. 
The  complaint,  in  this  case,  to  withstand  the  appel- 
lee's demurrer,  should  have  shown  that  the  "require- 
ments of  the  first  section^'  had  been  complied  with* 
This  it  did  not  do. 

The  first  of  the  sections  above  quoted,  as  originally 
passed  (Acts  Sp.  Ses.  1869,  p.  27),  was,  in  effect,  that 
part  now  preceding  the  proviso,  and,  before  its  amend- 
ment in  1881  (Acts  1881,  p.  87),  no  authority  existed  in 
one  county  to  build  a  bridge  across  a  boundary 
stream.  That  authority  came  with  the  amendment  of 
1881.  Board,  etc.,  v.  Board,  etc.,  128  Ind.  295. 

The  requirements  of  that  section,  as  orginally 
passed  and  as  it  now  stands,  where  more  than  one 
county  is  to  be  charged  with  the  costs  of  such  bridge, 
are  (1)  that  public  convenience  shall  require  the 
bridge;  (2)  that  the  application  therefor  be  made  to 
one  of  the  boards  interested ;  (3)  that  such  board  shall 
declare,  by  order  or  resolution,  its  willingness  to  aid 
in  building  the  bridge;  (4)  that  said  board  shall  give 
notice  thereof  to  the  board  of  the  other  interested 
county;  (5)  that  when  both  boards  interested  shall,  by 
resolution,  express  such  willingness,  and  (6)  where 
such  boards,  by  concurrent  resolution,  cause  a  survey 
to  be  made  and  plans  and  specifications  to  be  pre- 
pared, to  be  considered  at  a  joint  meeting  to  be  held 
Vol.  146—10 


146  SUPREME  COURT  OF  INDIANA, 

Board  Com'rs  Co.  of  Jackson  v.  Board  Com'rs  Co.  of  Washington. 

to  determine  upon  the  kind  of  bridge  to  be  built  and 
how  it  shall  be  paid  for.  These  requirements  com- 
plied with,  a  basis  exists  upon  which  the  counties 
unite  in  making  the  improvement 

The  act  of  1893,  as  we  have  seen,  provides  that  one 
county  may  build  a  bridge  at  the  joint  expense  of  sev- 
eral counties  "when  the  requirements  of  the  first  sec- 
tion,'' above  pointed  out,  "have  been  complied  with, 
and  one  of  the  counties  which  will  be  affected  ♦  ♦  ♦ 
refuses  to  join  in  the  construction,"  This  implies  that 
when  two  counties,  after  notice,  concur  in  the  ques- 
tion of  the  public  convenience  of  the  bridge,  when 
they  incur  the  expense  of  survey,  plans  and  specifica- 
tions, when  they  exercise  a  judgment  and  discretion 
as  to  the  character  of  bridge  required,  and  as  to  the 
time  and  manner  of  meeting  the  expense,  and  when 
they  have  expressed  a  willingness  to  aid  in  making 
the  improvement,  neither  may,  by  then  refusing  to 
join,  defeat  the  improvement  at  such  joint  expense. 

One  county  may  not  build  a  bridge  at  the  joint  ex- 
pense of  several  counties  under  the  same  conditions 
that  it  may  build  such  bridge  at  its  own  expense.  By 
section  2880,  supra^  only  one  of  several  counties  inter- 
ested may  build  a  bridge  at  its  own  expense  in  the 
event  of  the  failure  or  refusal  for  thirty  days  of  an- 
other county  to  join,  and  that  is  the  county  giving 
the  notice.  By  the  act  of  1893,  where  it  is  sought  to 
charge  any  county  refusing  to  join,  it  is  provided  that 
the  county  desiring  the  improvement  may  proceed, 
without  regard  to  the  question  as  to  which  county 
gave  the  notice  or  which  made  the  refusal.  It  is 
clear,  therefore,  that  the  legislature  intended  to  pro- 
vide a  different  rule  w^here  one  county  should  build 
at  its  own  expense  from  that  provided  where  a  part  of 
the  expense  might  be  enforced  against  another 
county. 
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The  complaint  before  us  fails  to  aver  facts  disclos- 
ing any  concurrent  action  by  the  several  boards  ex- 
pressing a  willingness  to  join  in  the  improvement,  and 
it  does  not  appear  that  the  several  boards  considered 
a  survey  or  plans  and  specifications  with  a  view  to  the 
exercise  of  any  judgment  upon  the  character  of  the 
bridge  necessary.  It  is  apparent,  therefore,  that  the 
requirements  of  section  2880,  B.  S.,  mpra,  were  not 
complied  with  so  as  to  permit  the  appellant  to  con- 
struct the  bridge  and  charge  the  appellee  with  a  part 
of  the  costs  thereof. 

The  judgment  of  the  circuit  court  is  affirmed. 


The  Cleveland,  Etc.,  Eailway  Co.  v.  Moneyhun, 

Guardian. 

[No.  17,987.     Filed  October  21,  1896.] 

GuABDiAN  AND  Wabd — Action  by  Quardian  for  Injury  to  Ward — 
Statute  Construed, —  Under  the  provisions  of  seotion  266,  R.  S.  1881 
(267,  B.  S.  1894)  the  guardian  of  an  infant  who  has  received  a  per- 
sonal injurj  as  the  result  of  a  wrongful  act  of  another,  may  main- 
tain an  action  against  the  wrongdoer  for  the  recovery-  of  such 
damages  as  are  personally  sustained  by  his  ward,    p,  152. 

Appeal  and  Error. — Special  Finding. — When  the  special  verdict 
of  the  jury  or  special  finding  of  the  court  omits  to  find  any  fact 
essential  to  support  the  judgment  below,  the  judgment  cannot  be 
sustained,    p.  152. 

Negligence. — When  a  Question  for  the  Jury  and  When  for  the  Court. 
— Special  Verdict. — When,  under  the  facts  disclosed  by  a  special 
verdict,  the  question  is  presented  either  as  to  the  negligence  of  the 
def endent  or  as  to  whether  the  plaintiff  was  without  fault,  and  two 
inferences  may  reasonably  be  drawn  as  to  either  of  such  ultimate 
facts,  the  determination  thereof  is  within  the  province  of  the  jury, 
and  their  finding  will  be  accepted  by  the  court  as  controlling;  but 
where  the  facts  found  are  such  that  the  court  can  adjudge  as  a 
matter  of  law  that  the  injured  party  was  or  was  not  guilty  of  con- 
tributory negligence,  the  finding  of  such  ultimate  fact,  whatever 
it  may  be,  will  be  disregarded  by  the  court,    p,  153. 
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were  made  parties  to  the  petition  to  sell  is  not  an  alle- 
gation that  the  record  discloses  that  they  were  not 
parties  to  the  proceeding.  The  statute  provides  that 
"any  person  not  a  party  to  the  petition  may  ♦  ♦  ♦ 
be  admitted  as  a  party  to  the  proceedings  and  set  up 
any  interest  in  or  lien  upon  the  land,  and  have  the 
same  heard  and  determined."  Bums '  R  S.  1894,  sec- 
tion 2498  (R.  S.  1881,  2343). 

These  persons  may  be  parties  to  the  proceeding 
without  being  parties  to  the  j)etition.  Aijd,  therefore, 
in  the  absence  of  an  averment  that  the  record  shows 
the  contrary,  we  are  bound,  by  the  principles  above 
set  forth,  to  presume  that  they  were  made  parties  to 
the  proceeding,  though  not  made  parties  to  the  peti- 
tion to  sell. 

For  these  reasons  the  complaint  did  not  state  facts 
sufficient,  and  the  court  did  not  err  in  sustaining  the 
demurrer  thereto. 

Th^  judgment  is  affirmed. 

Jordan,  J.,  took  no  part  in  this  decision. 


Board  op  Commissioners^  op  the  County  op  Jack- 
|r4e  188  SON  V.  Board  op  Commissioners  op  the 

I'"    ^  County  op  Washington. 


[No.  17,897.    TOed  October  21,  1896.] 

Statutes,— CoTistruction  Of. — Validity  of  Statutes,— The  vaUdity  of 
an  act  of  the  general  assembly  will  not  be  passed  upon  where  the 
merits  of  the  litigation  may  be  passed  upon  without  so  doing,  p.  144. 

Same. — Construction  Of. — Joint  County  Bridges. — Section  1,  Acts  of 
1898  (Acts  1898,  p.  46 ;  8253,  Bums'  R.  S.  1894)  providing  for  the 
construction  and  repair  of  bridges  across  a  stream  forming  the 
boundary  line  between  counties,  is  amendatory  to  section  2882,  R. 
S.  1881,  and  raises  a  conflict  as  to  the  law  intended  to  be  amended, 
but  the  provisions  of  the  amendment  by  express  reference  to  the 
section  amended  is  made  to  depend  upon  same,  and  the  provisions 
of  the  original  section  must  be  complied  with  before  the  provisions 
of  the  amendatory  section  can  be  enforced,    p.  l^S. 
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Pleading. — Complaint  by  One  County  Against  Another  to  Recover 
Proportionate  Costa  of  Constructing  Bridge  on  Boundary  Line.— 
A  complaint  by  one  county  against  another  to  recover  its  propor- 
tionate share  of  the  cost  of  constructing  a  bridge  upon  the  bound- 
ary line  must  show  a  compliance  with  section  2880  R.  S.  1881 
(3351,  Bums'  B.  S.  1894)  requiring  the  concurrence  of  the  boards  of 
commissioners  of  the  two  coimties  on  the  question  of  public  con- 
venience of  the  bridge,  and  that  both  boards  considered  a  survey, 
or  plans  and  specifications  with  a  view  to  the  exercise  of  their 
judgment  upon  the  character  of  the  bridge,  p.  1%6, 

Prom  the  Washington  Circuit  Court.  Affirmed. 

D.  A,  KochenouVy  for  appellant. 

J,  H.  Mastersoriy  for  appellee. 

Hackney,  J. — ^The  appellant  sued  to  recover  the  al- 
leged proportion,  chargeable  to  the  appellee,  of  the 
costs  of  constructing  a  bridge  across  the  Muscatta- 
tuck  river,  at  a  point  where  said  river  forms  the 
boundary  line  between  the  counties  of  Washington, 
Jackson  and  Scott.  The  complaint  alleged  that  on  the 
24th  day  of  July,  1893,  the  said  board  of  commission- 
ers of  the  county  of  Jackson,  of  the  State  of  Indiana, 
being  duly  convened  in  special  term  at  Brownstown, 
in  said  Jackson  county,  being  duly  petitioned  by 
divers  citizens  and  taxpayers  of  said  county  for  the 
erection  of  a  bridge  across  said  Muscattatuck  river  at 
the  point  above  mentioned,  considered  said  petition, 
and,  after  hearing  evidence  touching  the  same,  and 
being  sufficiently  advised  in  the  premises,  then  and 
there  made  an  order,  which  was  duly  entered  of 
record,  reciting  therein  that  said  board  of  commission- 
ers are  of  opinion  that  public  convenience  requires  a 
bridge  across  the  Muscattatuck  river  at  said  point,  and 
that  it  would  be  expedient  to  erect  the  same;  that  the 
willingness  of  the  board  of  commissioners  of  Jackson 
county  is  hereby  announced  and  declared  to  make  and 
pass  with  the  boards  of  commissioners  of  the  counties 
of  Washington  and  Scott  a  concurrent  resolution  and 
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^ith  passengers  who  were  standing,  and  he  was  un- 
able to  find  a  seat  upon  the  train,  and  for  this  reason 
accepted  standing  room  in  the  car  which  he  entered. 
After  detaching  the  car  from  the  train,  for  the  reason 
stated,  appellant  did  not  replace  it  by  another,  in 
order  to  accommodate  the  passengers  on  the  train 
with  seats.  Moneyhun,  after  standing  in  the  aisle  of 
the  car  until  the  train  was  near  the  city  of  Warsaw. 
Indiana,  became  sick;  what  made  him  sick,  however, 
is  not  disclosed  by  the  verdict  Believing  that  he 
would  be  compelled  to  vomit  by  reason  of  nausea,  and 
in  order  to  avoid  soiling  the  car  and  persons  standing 
near  him,  he  voluntarily  left  the  car,  in  which  he  was 
riding,  and  passed  out  through  the  door  of  the  vesti- 
bule, and  went  down  on  the  lower  step  of  the  steps 
leading  from  the  ground  to  the  car,  and  stood  upon 
this  lower  step  for  a  short  time  holding  to  the  railing. 
While  so  standing  upon  this  step  his  back  was  to- 
wards the  platform  of  the  car  and  his  head  was  lean- 
ing forward  and  outward.  The  train,  at  the  time  he 
left  the  car  and  while  he  was  standing  upon  said  step, 
was  running  at  a  speed  of  twenty-five  miles  per  hour; 
and  while  so  standing  he  was  thrown  off  the  train  by 
reason  of  the  engineer  suddenly,  unnecessarily,  and 
without  warning  applying  steam,  which  caused  the 
car  to  give  a  sudden  jerk. 

By  being  thrown  from  the  train  in  the  manner 
stated,  Moneyhun  was  severely  injured,  being  the 
same  injury  complained  of  by  appellee.  The  jury  also 
find  that  there  was  ample  room  in  the  car  where  he 
was,  for  him  to  ride,  without  going  upon  the  platform 
or  steps,  and  had  he  remained  upon  the  inside  of  the 
coach  in  which  he  was  riding  he  would  not  have  been 
injured.  That  it  was  not  safe,  but  dangerous,  for  him 
to  leave  the  car  and  *\go  onto  and  stand  upon  the  car 
step"  as  he  did,  while  the  train  was  running  at  the  rate 
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of  twenty-five  miles  an  hour.  The  jury  further  found 
that  "it  was  not  safe  for  a  person  to  stand  where  he 
did,  even  if  the  train  ran  smooth  and  did  not  jerk," 

The  cars  were  so  vestibuled  as  to  render  it  safe  for 
a  passenger  to  pass  from  one  car  to  another,  and  on 
the  car  door  there  was  a  printed  notice,  forbidding 
passengers  to  ride  upon  the  platform  of  the  car,  but 
owing  to  the  door  being  at  the  time  swung  back,  it 
was  thereby  obscured  from  view.  The  injuries  sus- 
tained by  appellee's  ward  consisted  of  several  frac- 
tures of  both  the  right  and  left  leg  and  dislocation  of 
his  left  ankle.  These  injuries  are  found  to  be  per- 
manent. 

The  Inquiries  arising  under  the  above  facts  em- 
braced in  the  sx>ecial  verdict  are  those  which  usually 
arise  under  the  issues  in  actions  based  upon  negli- 
gence. First.  Is  the  injury  in  question  the  result  of 
the  negligence  of  appellant?  Second.  Is  the  ward  of 
api)ellee  chargeable  with  contributory  negligence? 
At  the  very  threshold  of  these  questions  counsel  for 
appellant  challenge  the  right  of  the  guardian  to  main- 
tain this  action,  upon  the  ground  that  it  could  be 
brought  only  in  the  name  of  the  infant  by  his  next 
friend  under  sections  256  and  257,  Burns'  R  S.  1894. 
Section  27  of  the  Code  of  1881,  section  267,  R.  S. 
1894  (266,  R  S.  1881),  provides  that:  «A  father  (or  in 
case  of  his  death,  or  desertion  of  his  family,  or  im- 
prisonment, the  mother)  may  maintain  an  action  for 
the  injury  or  death  of  a  child,  and  a  guardian  for  the 
injury  or  death  of  his  ward.  But  when  the  action 
is  brought  by  the  guardian  for  an  injury  to  his 
ward,  the  damages  shall  inure  to  the  benefit  of  his 
ward.'' 

In  the  case  of  LmnsviUe^  etc.j  R.  W.  Co.  v.  GoodyhoontZy 
Gdn.y  119  Ind.  Ill,  this  court,  on  page  113,  interpreted 
this  section  as  follows:    "If  a  minor  under  guardian- 


162  SUPREME  COURT  OF  INDIANA, 

The  Cleveland,  Etc.,  Kail  way  Co.  v.  Moneyhun,  Guardian. 

ship  sustains  an  injury  to  his  i)erson  from  the  wrong- 
ful conduct  of  another,  his  guardian  may  maintain  an 
action  and  recover  for  the  benefit  of  the  ward,  pre- 
cisely as  the  latter  might  have  recovered  through  the 
intervention  of  a  prochein  am%  in  case  he  had  not  been 
under  guardianship.  This  is  so  whether  the  ward's 
father  or  mother  be  living  or  not.  The  pain  and  suf- 
fering endured,  and  the  permanent  injury  resulting 
from  the  wounding,  or  maiming  of  a  minor,  are  per- 
sonal to  himself,  and  damages  for  such  pain  and  in- 
juries are  always  recoverable  for  his  beneflf . 

We  yield  adherence  to  the  above  interpretation  of 
the  statute,  and  are  of  the  opinion  that  it  clearly  au- 
thorizes a  guardian  of  an  infant,  who  has  received  a 
personal  injury  as  the  result  of  a  wrongful  act  of  omis- 
sion or  commission  by  another,  to  sue  and  recover 
from  the  wrongdoer  such  damages  as  are  personally 
sustained  by  his  ward.  The  contention  of  appellant 
upon  this  proposition  must  therefore  be  denied,  and 
the  action  of  the  appellee  in  instituting  this  suit  as  the 
guardian  of  the  injured  minor  is  sustained. 

The  special  verdict  does  not  find  that  the  ward  of 
appellee  was  without  fault,  or  free  from  contributory 
negligence  upon  his  part  at  the  time  the  injury  oc- 
curred. As  the  freedom  from  fault  or  negligence  at 
the  time  of  the  accident  upon  the  part  of  the  latter  is 
an  essential  factor  which  must  exist  in  order  to  entitle 
the  appellee  to  recover  in  this  action,  we  may,  there- 
fore, assume,  without  deciding,  that  appellant,  under 
the  circumstances,  is  chargeable  with  actionable  neg- 
ligence, and  address  our  inquiry  first  to  the  question 
of  contributory  negligence,  which  counsel  for  appel- 
lant so  strenuously  insist,  under  the  facts,  must  be 
imputed  to  appellee's  ward.  It  is  conceded  by  appel- 
lee, that  under  the  facts  his  ward  must  be  deemed  to 
have  been,  at  the  time  he  sustained  the  injury,  capable 
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of  being  guilty  of  contributory  negligence.  The  ab- 
sence of  contributory  negligence  upon  the  part  of  the 
injured  party,  at  the  time  he  received  his  injuries,  was 
in  issue  as  well  as  the  alleged  negligence  of  the  appel- 
lant, and  the  burden  rested  upon  the  appellee  to  es- 
tablish inter  alia  both  of  these  requisite  facts  before 
he  would  lie  entitled  to  a  recovery.  The  rule  is  firmly 
settled  that  if  the  special  verdict  of  the  jury,  or  a 
special  finding  of  the  court:,  omits  to  find  any  fact  es- 
sential to  support;  the  judgment  below,  the  latter  can 
not  be  sustained.  No  presumptions  or  intendments  are 
available  in  favor  of  a  special  verdict,  and  the  omis- 
sion to  find  a  fact  in  favor  of  the  party  upon  whom 
the  onus  of  proving  it  is  cast,  is  equivalent  to  finding 
such  fact  against  him.  As  a  legal  rule,  that  which 
is  not  proven  is  the  same  as  that  which  does  not  exist. 
See  Housworth  v.  Bloomhuffj  54  Ind.  487;  Buchanan 
V.  Milliganj  108  Ind.  433;  Tovm  of  Albion  v.  Hetricky 
90  Ind.  645;  Diaxm  v.  Duke^  85  Ind.  434;  Vinton  v. 
Baldwin^  95  Ind.  433;  NoblesviUcy  etc.,  Co.  v.  Loehr, 
124  Ind.  79;  Mitchell  v.  Brawley,  140  Ind.  216;  2d 
Elliott's  Gen.  Pract,  section  933. 

It  is  also  a  well  settled  proposition  in  this  State, 
that  whenever,  under  the  facts  disclosed  by  a  special 
verdict,  the  question  is  presented,  either  as  to  the  neg- 
ligence  of  the  defendant,  or  as  to  whether  the  plaintiff 
was  w^ithout  fault,  and  two  inferences  may  reasonably 
be  drawn  as  to  either  of  said  ultimate  facts,  one  in 
favor  and  the  other  against,  then  the  determination 
of  such  fact  is  within  the  province  of  the  jurors,  and 
their  finding  will  be  accepted  by  the  court  as  control- 
ling. Ohio,  etc,  R.  W.  Co,  v.  Collarn,  73  Ind.  261; 
Cincinnati,  etc.,  R.  W,  Co,  v.  Grames,  136  Ind.  39; 
Riish  V.  Coal  Bluff  Mining  Co,,  131  Ind.  135;  Woolery, 
Admr.,  v.  Louisville,  etc,  R.  W.  Co.,  107  Ind.  881; 
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Smith  V.  Wabash  B,  R.  Co.^  141  Ind.  92;  Louisville^ 
etc.,  B.  W.  Co.  V.  Costello,  9  Ind.  App.  462;  City  of 
Bloomington  v.  Bogers,  13  Ind,  App.  121. 

But  if  the  facts  found  are  such  that  the  court  can 
adjudge  as  a  matter  of  law,  that  the  injured  party 
was,  or  was  not,  guilty  of  contributory  negligence, 
then  the  finding  of  such  ultimate  fact,  \5rf1atever  it 
may  be  will  be  disregarded  by  the  court.  Smith  v. 
Wabash  R.  R.  Co.,  supra. 

In  the  case  at  bar,  however,  there  is  but  one  reason- 
able inference  to  be  deduced  from  the  facts  relative  to 
the  acts  of  appellee's  ward  at  the  time  he  sustained  his 
injuries,  and  that  is  to  the  effect  that  his  own  negli- 
gence contributed  to  said  injuries,  hence  a  finding  by 
the  jury  that  he  was  free  from  fault  could  not  have 
affected  the  legal  result.  It  is  manifest,  we  think, 
from  the  facts  shown,  that  the  ward  of  appellee  was 
thereunder  chargeable  with  contributory  negligence. 
While  it  is  true  that  it  was  a  duty  incumbent  upon  the 
railroad  company  to  furnish  a  seat  within  its  car  for 
each  passenger  taken  aboard  of  its  train,  and  not 
merely  standing  room  in  the  aisle  of  the  car,  the  mere 
fact,  however,  that  he  was  compelled  to  accept  stand- 
ing room  would  not  justify  him  to  voluntarily  leave  a 
place  of  safety  and  go  to  one  of  peril.  The  jury  found 
that  there  was  ample  room  in  the  car  in  which  he  was 
riding  and  in  other  cars  upon  the  train,  and  that  there 
was  no  necessity  for  him  to  go  upon  the  platform  or 
car  steps,  and  that  had  he  remained  inside  of  the  car 
he  would  not  have  sustained  the  injuries  which  he  did. 
That  it  was  unsafe  and  dangerous  for  him  to  leave  the 
car  when  the  train  was  running  at  the  rate  of  twenty- 
five  miles  per  hour  and  stand  upon  the  steps,  as  he 
was  doing  when  the  accident  happened.  The  jury 
further  found  that  the  place  where  Moneyhun  stood 
when  injured  was  not  a  safe  place  to  stand,  "even  if 
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the  train  ran  smooth  and  did  not  jerk/'  He  was  not 
content  to  stop  on  the  platform,  but  went  upon  the 
lower  step,  "and  stood  there  with  his  back  towards  the 
platform  and  his  head  leaning  outward,"  as  it  is  ex- 
pressly shown  by  the  verdict  We  are  of  the  opinion 
that  the  facts  disclose  a  clear  and  undoubted  case  of 
contributory  negligence  upon  the  part  of  appellee's 
ward,  which  cannot  be  controverted  from  any  legal 
standpoint.  While  it  may  be  said  in  the  sense  of 
decency,  that  it  was  proper  for  this  boy,  when  admon- 
ished of  the  fact  that  he  was  about  to  vomit,  to  make 
an  effort  to  avoid  befouling  his  fellow-passengers,  but 
even  under  this  view,  the  law  would  not  justify  him  in 
€xi)osing  himself  to  peril,  or  excuse  or  mitigate  his 
negligence  when  he  seeks  redress  in  an  action  for  in- 
juries  sustained.  The  authorities  cited  by  the  learned 
counsel  for  appellee  are,  under  the  facts,  distinguish- 
able from  the  case  at  bar  and  lend  but  little,  if  any, 
support  to  his  contention  upon  the  question  involved. 
The  conclusion  reached  is  in  harmony  with  and  sup- 
ported by  the  following  authorities:  Ooodxoin  v.  Bos- 
ton, etc.  J  R.  R.  Co,y  84  Me.  203,  s.  c.  24  Atl.  816; 
Worthington  v.  Central  Vt.  R.  R.  Co.,  64 Vt.  107,  s.  c.  23 
Atl.  690,  15  L.  R  A.  825;  Camden,  etc.,  R.  R.  Co.  v. 
Hoosey,  99  Pa.  St.  492;  Fisher  v.  WestVirginia,  etc.,R. 
R.  Co.,  39  W.Va.  366,  s.  c.  19  S.  E.  578,  23  L.  R.  A.  768; 
Aldt>ama,  etc.,  R.  R.  Co.y.  Hawk,  72  Ala.  112;  Jackson 
V.  Crilly,  16  Col.  103,  s.  c.  26  Pac.  331 ;  Patterson  v.  Cen- 
tral, etc.,R.  R.  Co.,  85  Ga.653, 11  S.E.872;  Bemtssy. 
New  Orleans,  etc.,R.  R.  Co.  (La.),  18  South.  711;  Wen- 
dell v.  New  York,  etc.,  R.  R.  Co.,  91 N.  Y.  420;  Hayes  v. 
Norcross,  162  Mass.  546  s.  c.  39  N.  E.  282;  Wal- 
lace V.  New  York,  etc.,  R.  R.  Co.,  165  Mass.  236, 
8.0.  42  N.  E.  1125;  Krenzer  v.  Pittsburgh,  etc.,  R. 
W.  Co.  (Ind.  Sup.),  43  N.  E.  ,649;  Lewis  v.  Balti- 
more, etc.,  R.  R.  Co.,  38  Md.  588;   Shirk  v.  Wahash 
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B.  R.  Co.y  14  Ind.  App.  126;  Reynolds  v.  New  Yorky 
etc.  J  R.  R.  Co,  J  58  N.  Y.  248;  Lofdahl  v.  Minneapolis^ 
etc.,  R.  W.  Co.,  88  Wis.  421,  s.  c.  60  N.W.  795;  Butler 
V.  Pittsburgh,  etc.,  R.W.  Co.,  139  Pa.  St.  195,  s.  c.  21 
Atl.  500;  Ecliff  v.  Wabash  R.  R.  Co.,  64  Mich.  196, 
s.  c.  31  N.  W.  180;  Patterson  Ry.  Ace.  Law$  section 
272;  Cincinnati, etc., R.W.  Co. v.  McClain{liid.  Sup.), 
44  N.  E.  306;  St.  Louis,  etc.,  R.  W.  Co. Y.Rice  (Tex.), 
29  S.  W.  525;  Scheiber  y.  Chicago,  etc.,  R.  R.  Co. 
61  Minn.  499,  63  N.W.  1034;  Chicago,  etc.,  R.  R.  Co.  v. 
Carroll,  6  Bradw.  (111.  App.)  201;  Toledo,  etc.,  R.  R. 
Co.  V.  Wingate,  143  Ind.  125. 

It  follows  that  the  court  erred  in  denying  the  appel- 
lant's motion  for  judgment  in  its  favor  on  the  special 
verdict  The  judgment  is,  therefore,  reversed  and  the 
cause  remanded,  with  instructions  to  the  lower  court 
to  sustain  this  motion  and  render  judgment  upon  the 
special  verdict  in  favor  of  appellant. 


Davenport  Mills  Company  v.  Chambers. 

[No.  17,846.    Filed  October  22.  1896.J 

JxrsncB  OP  THE  Peace. — Jurisdiction. — Unless  the  record  of  a  judg- 
lEient  rendered  by  a  justice  of  the  peace  shows  affirmatiyely  that 
jurisdiction  was  acquired,  the  same  is  void.  ' 

Partnership. — Judgment —  Confession  Of. —  A  partner  has  no  au- 
thority to  confess  judgment  against  his  partners,  and  if  judg- 
ment be  entered  upon  such  confession,  it  wiU  be  Toid  as  to  them, 
but  valid  as  to  him. 

Same. — Where  partners  are  sued  and  one  partner  files  an  afiELdavit 
confessing  judgment,  signed  by  the  firm  name,  but  which  purports 
to  be  and  is  his  affidavit,  the  judgment  is  void  as  to  the  partner- 
ship. 

Practice. — Waiver. — When  a  demurrer  to  the  answer  is  sustained  and 
an  amended  answer  is  filed,  error  is  waived  as  to  sustaining  of  de- 
murrer. 


MAY  TEEM,  1896— Vol.  146.  167 

Davenport  Mills  Company  v.  Chambers. 

From  the  Clay  Circuit  Court  Affirmed. 
W.  B.  SchwartZy  for  appellant. 
Bawley  <£:  Hutchison^  for  appellee. 

Moj^KS,  J. — ^Appellee  brought  this  action  against 
appellant,  to  enjoin  the  collection  of  a  judgment 
against  appellee,  rendered  by  a  justice  of  the  peace, 
for  the  reason  that  the  same  was  void. 

Appellant  demurred  to  the  complaint  upon  the 
ground  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  over- 
ruled. Appellant  answered  in  two  paragraphs,  to  the 
second  of  which  a  demurrer  was  sustained,  and  there- 
upon appellant  ftled  an  amended  answer  in  two  para- 
graphs, to  the  second  of  which  a  demurrer  was  sus- 
tained. A  trial  of  the  cause  by  the  court  resulted  in  a 
finding  and  judgment  in  favor  of  appellee. 

The  errors  assigned  are : 

1.  The  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

2.  The  court  erred  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer. 

It  appears  from  the  entry  of  said  judgment,  made 
by  said  justice,  which  is  copied  into  and  made  a  part 
of  the  complaint,  that  on  October  17,  1894,  appellant, 
by  attorney,  filed  a  complaint  against  Charles  Hipple- 
houser  and  appellee,  partners,  upon  account,  that 
thereupon  Charles  Hipplehouser  filed  the  following: 

"Davenport  Milling  Co.  v.  Charles  Hipplehouser  and 
William  Chambers,  constituting  the  firm  name  of  Hip- 
plehouser &  Chambers.  Comes  now  Charles  Hipple- 
houser, a  partner  of  the  aforesaid  firm  of  Hipple- 
houser &  Chambers,  and  swears  that  the  aforesaid 
firm  justly  owes  the  above  named  plaintiff  ($231.75) 
two  hundred  and  thirty-one  dollars  and  seventy-five 
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cents,  the  grounds  of  this  action,  and  that  he  does  not 
confess  judgment  therefor  to  defraud  his  creditors. 

HiPPLEHOusEB  &  Chambers, 
Approved  by  Charles  Hipplehouser. " 

That  upon  the  same  day  Charles  Hipplehouser  ap- 
peared and  made  oath  that  said  writing  was  true. 
Thereupon  the  justice  of  the  peace  rendered  judgment 
upon  said  confession  against  Hipplehouser  &  Cham- 
bers for  two  hundred  and  thirty-one  and  75-100  dol- 
lars and  costs.  The  record  of  said  judgment  does  not 
show  that  any  summons  was  ever  issued  or  served  in 
said  cause,  or  that  any  appearance  was  ever  entered 
to  said  actions,  except  as  set  forth. 

After  setting  out  a  copy  of  said  judgment,  it  is  al- 
leged: "That  at  the  time  the  complaint  in  said  cause 
^-as  filed  and  judgment  rendered,  said  Hipplehouser 
and  appellee  w^re  partners,  doing  business  as  bakers 
and  confectioners  under  the  name  of  Hipplehouser  & 
Chambers;  that  appellee  was  never  served  with  sum- 
mons, or  in  any  other  manner  notified  of  the  com- 
mencement or  pendency  of  said  action,  and  never  ap- 
peared therein,  either  in  person  or  by  attorney,  and 
knew  nothing  of  said  action  until  long  after  said  judg- 
ment had  been  rendered,  and  that  he  never  authorized 
any  one  to  confess  judgment  or  file  any  papers  for  him 
in  said  cause,  and  that  said  justice  had  no  jurisdiction 
over  the  person  of  appellee;  that  a  transcript  of  said 
judgment  was  afterwards  filed  and  recorded  in  the  of- 
fice of  the  clerk  of  the  Clay  Circuit  Court,  and  an  exe- 
cution was  issued  thereon  by  the  clerk  of  said  court 
and  delivered  to  the  sheriff  of  said  county;  that  appel- 
lant  is  the  owner  in  fee-simple  of  the  following  real 
estate  in  said  county  (describing  it),  and  that  said 
judgment  and  execution  constitute  a  cloud  upon  ap- 
pellee's title  thereto.  Wherefore  appellee  demands 
that  said  judgment  be  declared  void,"  etc. 
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It  is  settled  law  in  this  State  that  unless  the  record 
of  a  judgment  rendered  by  a  justice  of  the  peace 
shows  affirmatively  that  jurisdiction  was  acquired,  the 
same  is  void  Netcman  v.  Manning j  89  Ind.  422;  Wil- 
kinson y.  Moorey  79  Ind.  397;  Nicholson  v.  Stephens^ 
47  Ind.  185;  Smith  v.  Clausmeier,  136  Ind.  106;  Pen- 
rose V.  McKinziCj  116  Ind.  35;  Johnson  v.  Bamsajfy 
91  Ind.  189. 

The  record  of  the  judgment  shows  that  the  same 
was  not  confessed  by  the  firm.  It  is  a  well  settled 
doctrine  that  a  partner,  by  virtue  of  his  general  power 
to  act  as  agent  of  the  firm,  has  no  authority  to  confess 
a  judgment  against  his  partners,  and  if  judgment  be 
entered  upon  such  confession,  it  will  be  void  as  to 
them,  but  valid  as  to  him.  Hopper  v.  Lucas j  86  Ind.  43; 
Bitzer  v.  Shunk,  1  Watts  &  S.  340,  37  Am.  Dec.  469; 
Elliott  Y.  Holbrooky  33  Ala.  659;  Crane  v.  French,  1 
Wend.  311;  York  Bank's  Appeal,  36  Pa.  St.  458;  So- 
per  V.  Fry,  37  Mich.  236. 

The  judgment  would  have  been  void,  therefore,  even 
if  Hipplehouser  had  confessed  judgment  against  him- 
self and  appellee.  He  did  not,  however,  confess  judg- 
ment against  the  firm,  but  against  himself.  The  affi- 
davit is  filed  by  him,  and  although  signed  by  the  firm 
name,  purports  to  be  and  is  his  affidavit,  and  not  the 
affidavit  of  appellee. 

It  follows  that  the  judgment  rendered  against  ap- 
pellee was  void,  and  the  court  did  not  err  in  overruling 
the  demurrer  to  the  complaint. 

After  the  court  below  sustained  the  demurrer  to  the 
second  paragraph  of  answer,  appellant  filed  an 
amended  answer  in  two  paragraphs,  thereby  waiving 
the  second  error  assigned.  Elliott's  App.  Proced.,  sec- 
tion 683,  and  cases  cited.  The  action  of  the  court  in 
sustaining  the  demurrer  to  the  second  paragraph  of 
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the  amended  answer  is  not  called  in  question  by  any 
error  assigned. 

Judgment  affirmed. 


Patterson  et  al.  v.  Browning. 

[No.  17,974.    Filed  October  23,  1896.] 

Descent  and  Distribution.— -FVowi  ChUcUesa  Second  Wife  to  Adopted 
ChUd, — Forced  Heirship. — Statutes  Construed. — An  adopted  child 
under  the  provisions  of  section  825,  R.  S.  1881  (837,  Bums*  R.  S. 
1894)  is  entitled  to  inherit  the  same  as  a  natural  child  in  lands  de- 
scending at  the  death  of  the  adopting  father  to  a  childless  second 
wife,  which,  under  section  2487,  R.  S.  1881  (2644,  Bums'  R.  S.  1894) 
at  the  death  of  such  childless  second  wife  descends  to  his  children. 

Same. —  Adopted  Child. —  Forced  Heirship. —  Second  Adoption. — 
An  adopted  child  of  the  deceased  husband  did  not  lose  her  right 
under  section  2487,  R.  S.  1881  (2644,  Bums'  R.  S.  1894)  as  forced 
heir  of  the  second  wife  to  the  realtj  which  descended  to  such  wife 
at  the  death  of  her  husband  without  children  by  her,  by  the  child's 
subsequent  adoption  by  the  man  whom  the  widow  married. 

From  the  Vanderburgh  Superior  Court  Affirmed, 
J.  B.  Rucker^  for  appellants. 
W.  H,  Oudgely  for  appellee. 

• 

McCabe,  J. — After  filing  a  cross-complaint  by  the 
appellee,  the  appellants  dismissed  their  complaint 
The  superior  court:  overruled  a  demurrer  to  the  cross- 
complaint  and  sustained  a  demurrer  to  the  appellants' 
answer  to  such  cross-complaint,  and  appellants  refus- 
ing to  plead  furt:her  or  amend,  the  court  rendered 
judgment  of  pari;ition  of  the  real  estate  described  in 
the  cross-complaint,  situate  in  Vanderburgh  county, 
between  the  appellants  and  appellee. 

The  only  question  presented  is  upon  the  rulings 
on  demurrer. 
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It  appears  from  the  cross-complaint  and  answer 
thereto  that,  on  February  2,  1882,  appellants'  father, 
James  C,  Inwood,  married  Mrs.  Mary  E.  Kahn,  a 
widow;  that  appellants,  Nettie,  Ella,  Arthur  and 
Anna,  are  the  children  of  said  Inwood  by  a  former 
marriage.  On  August  22, 1882,  said  James  C.  Inwood, 
in  due  form  of  law,  adopted  Bessie  Moffet  as  his  child, 
and  her  name  was  changed  to  Bessie  Inwood.  On  Jan- 
nary  6,  1884,  Jamte  C.  Inwood  died  intestate,  seized 
in  fee-simple  of  the  real  estate  in  controversy,  and 
other  real  estate  and  i)ersonal  property  accumulated 
during  the  life  of  his  first  wife,  the  mother  of  the  ap- 
pellants. He  died  without  issue  by  his  then  wife, 
Mary  E.  Inwood,  leaving  her  his  surviving  widow,  she 
being  his  second  wife  and  childless,  and  leaving  ap- 
pellants, his  natural  children  and  his  adopted  child, 
Bessie  Inwood,  the  appellee,  whose  name  was  after- 
wards changed  to  Bessie  Brow^ning,  all  surviving  him. 
On  January  16, 1885,  Robert  P.  Hooker,  administrator 
of  the  estate  of  said  James  C.  Inwood,  deceased,  peti- 
tioned the  proper  court  for  partition  of  the  real  estate 
of  said  decedent,  so  as  to  make  assets  out  of  the  two- 
thirds  thereof  to  pay  the  debts  of  said  decedent.  And 
in  that  proceeding  the  real  estate  in  controversy  was 
set  off  to  such  surviving  widow  as  the  one-third  of  the 
whole  in  fee-simple.  Under  this  decree  she  took  pos- 
session of  the  same,  and  held  it  until  her  death,  on 
August  15, 1895.  On  August  25, 1885,  said  widow  mar- 
ried William  A.  Browning.  On  May  24,  1888,  Bessie 
Inwood  was  adopted  by  him  and  her  name  changed  to 
Bessie  Browning. 

Ui>on  this  state  of  facts  the  appellants  claim  that 

the  real  estate  in  controversy  descended  to  them  as 

the  forced  heirs  of  said  widow  to  the  exclusion  of  all 

others,  and  especially  to  the  exclusion  of  the  appellee. 

Vol.  146—11 
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It  will  be  seen  that  at  the  date  of  the  death  of 
James  C.  In  wood,  January  6,  1884,  that  the  amend- 
ment to  section  2487,  R.  S.  1881,  had  not  been  adopted. 
Burns'  R.  S.  1894,  section  2644.  Therefore,  it  is  con- 
ceded on  both  sides  that  the  fee-simple  descended  to 
the  widow,  Mary  E.  Inwood,  and  that  at  her  death  it 
descended  from  her  to  her  husband's  children.  The 
point  of  contention  is  whether  the  appellee,  the 
adopted  child,  was  a  child  within  the  meaning  of  the 
statute  already  referred  to.  The  appellants  contend 
that  she  was  not,  and  the  appellee  contends  that  she 
was. 

.  The  language  of  the  proviso  to  the  section  is  as  fol- 
lows :  "Pror ufcd,  That  if  a  man  marry  a  second  or  sub- 
sequent wife,  and  has  by  her  no  children,  but  has  chil- 
dren alive  by  a  previous  wife,  the  land  which,  at  his 
death,  descends  to  such  wife,  shall,  at  her  death,  de- 
scend to  his  children."    E.  S.  1881,  section  2487. 

The  pertinent  part  of  the  other  statute  involved  pro- 
vides that  "from  and  after  the  adoption  of  such  child 
it  shall  take  the  name  in  which  it  is  adopted  and  be 
entitled  to  and  receive  all  the  rights  and  interest  in 
the  estate  of  such  adopting  father  or  mother,  by  de- 
scent or  otherwise,  that  such  child  would  if  the  natural 
heir  of  such  adopting  father  or  mother."  Burns'  R  S. 
1894,  section  837  (R.  S.  1881,  825). 

Construing  the  last  statute  above  quoted  along  with 
the  proviso  in  the  other  quoted  above  as  amended  in 
1889  (Burns'  R.  S.  1894,  section  2644),  the  language  of 
which  as  to  the  point  now  in  question  is  substantially 
the  same  as  the  original,  this  court  held  in  Markover  v. 
Krauss,  132  Ind.  294, 17  L.  R.  A.  806,  that  an  adopted 
child,  under  the  provisions  of  the  section,  inherit  the 
same  as  a  natural  child.  To  the  same  effect  is  Barn- 
hizel  et  ux.  v.  FarreU,  47  Ind.  335.    The  conclusion  here 
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reached  is  not  inconsistent  with  Keith  v.  AmW,  144  Ind. 
626y  as  that  decision  is  founded  on  a  different  statute. 

The  other  reason  suggested  \f  hy  the  appellee  could 
not  inherit  as  the  adopted  child  of  James  C.  Inwood, 
suggested  by  appellants'  learned  counsel^  namely, 
that  she  was  afterwards  adopted  by  William  A. 
Browning,  is  not  supported  by  any  reason  or  author- 
ity, nor  have  we  been  able  to  find  any.  We  see  ho  rea- 
son why  an  adopted  child  may  not  inherit  from  its 
natural  parents,  and  also  from  its  adopted  parents. 
And  if  that  is  so,  and  we  think  it  is,  there  is  equally 
no  reason  why  such  adopted  child  might  not  inherit 
from  both  the  first  and  second  adopted  parents.  At 
all  events,  there  is  no  reason  why  the  second  adoption 
should  destroy  the  relation  created  by  the  first  adop- 
tion and  the  legal  capacity  to  inherit  thereby  created. 

Therefore,  the  sui)erior  court  did  not  err  in  overrul- 
ing the  demurrer  to  the  cross-complaint  and  in  sus- 
taining the  demurrer  to  the  answer  of  the  cross-com- 
plaint. 

The  judgment  is  affirmed. 

Dissenting  Opinion. 

Jordan,  J. — I  cannot  yield  my  concurrence  to  the 
result  reached  by  the  majority  of  the  court.  I  am  of 
the  opinion  that  section  2487,  R.  S.  1881,  of  the  Statute 
of  Descent,  cannot  be,  in  reason,  construed  so  as  to 
hold  that  a  cl^ild  adopted  alone  by  the  wife's  deceased 
husband,  is  her  forced  heir  within  the  meaning  of  that 
section.  Or,  in  other  words,  that  such  adopted  child 
cannot  be  held  to  be  a  child  by  a  previous  wife,  by 
whom  it  was  not  adopted,  such  being  the  facts  in  this 
case 
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[No.  18,080.    Filed  October  28, 1896.] 

Fkeb  Gravel  Roads. — Proceedings  for  Additional  Assessment. — 
County  a  Proper  Party  Plaintiff. — The  comity  has  such  interests 
in  the  proceedings  under  sections  6800.  et  seq..  Bums'  R.  S.  1894,  for 
the  reassessment  of  lands  benefited  by  and  for  the  cost  of  con- 
structing a  free  gravel  road  in  excess  of  the  estimated  cost,  as  will 
entitle  the  board  of  county  commissioners  to  be  made  a  party 
plaintiff,  although  the  county  cannot  ultimately  be  required  to 
bear  any  part  of  the  cost  of  such  road.  . 

Sajcb. — Construction  Of, — R&a;sses«me!nt  by  County  Commissioners. — 
The  board  of  commissioners  of  a  county  has  the  power  to  cause  a 
reassessment  against  the  lands  benefited,  to  cover  such  additional 
cost  of  construction  as  may  be  foimd  to  exceed  the  original  esti- 
mate. 

Same.— ilcWaionoZ  Assessment  of  Benefits.^Defenses.-^'lJx  proceed- 
ings for  a  reassessment  to  cover  additional  costs  of  construction  of 
a  free  gravel  road  there  is  no  question  open  except  the  validity  and 
amount  of  the  additional  assessmient. 

&AME.— Construction  Not  in  Complianoe  vnth  Contract. — Remedy.^ 
If  a  free  gravel  road  when  completed  is  not  up  to  the  standard  con- 
tracted for,  the  remedy  is  upon  the  contractor's  bond. 

From  the  Warren  Circuit  Court  Affirmed. 
W.  p.  Rhodes^  for  appellants. 
C  F.  McAdamSj  for  appellee. 

Hackney,  J. — This  proceeding  originated  before 
the  board  of  commissioners  of  Warren  county,  and  in- 
^    volved  questions  relating  to  the  reassessment,  under 
section  6860,  et  aeq.j  Burns'  K.  S.  1894,  of  lands  bene- 
fited by  and  for  the  cost  of  the  construction  of  a  free 

gravel  road. 

In  1892,  in  proceedings,  the  validity  of  which  is  not 
only  unquestioned,  but  is  expressly  afllrmed  by  the 
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appellants,  the  appellee  ordered  the  construction  of  a 
free  gravel  road,  the  estimated  benefits  of  which  were 
stated  at  129,780.009  and  the  estimated  cost  of  which 
was  stated  at  f  17,602.58.  To  meet  the  cost  of  con- 
structing said  road,  the  bonds  of  the  county  were  exe- 
cuted and  sold  in  the  sum  of  f  19,000.00  and  interest 
After  the  completion  of  the  road,  and  in  1894,  it  was 
ascertained  that  the  cost  of  said  road  was  f 6,928. 10 
in  excess  of  said  estimated  cost  In  December,  1894, 
the  appellee,  having  discovered  that  the  original  com- 
mittee appointed  to  assess  the  benefits  to  the  lands 
affected  and  to  apportion  the  cost  of  coilstruction,  had 
failed  to  make  such  assessment  of  the  benefits,  ap- 
I>ointed  a  committee  to  make  such  assessment  of  bene- 
fits and  apportion  the  same  in  proportion  as  the  sev- 
eral tracts  affected  were  benefited,  and  to  apportion 
against  the  several  tracts  of  real  estate,  in  proportion 
to  such  benefits,  the  said  sum  of  |6,928.10,  so  that  the 
sums  originally  apportioned  to  the  several  tracts  and 
the  sums  added  would  not  exceed  the  benefits  to  the 
tracts  severally.  The  committee  so  appointed  filed  its 
report  in  compliance  with  the  order  of  the  board  so 
appointing,  and  the  board  caused  notice  to  be  given 
to  the  land-owners  of  the  filing  of  such  report  and  as- 
sessment The  appellants  appeared  before  the  board 
ill  response  to  said  notice  and  filed  exceptions  to  the 
report  of  the  committee.  The  first  exception  recites 
the  original  proceeding,  the  report  of  the  committee 
failing  to  assess  benefits  to  the  lands  of  the  several 
appellants,  the  issuing  of  the  bonds,  the  contract  for 
the  work  and  its  completion.  It  further  recited  the 
action  resulting  in  the  report  of  the  last  appointed 
committee.  It  is  alleged,  also,  "that  said  sum  of 
117,602.58  was  duly  assessed  against  the  lands  along 
the  line  of  said  road  and  liable  to  pay  the  expense  of 
constructing  said  road.'^    But  "they  object  and  except 
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to  such  assessment  of  benefits,  and  also  to  the  assess- 
ment made  against  their  lands  by  the  report  of  said 
committee  for  the  reason  that  said  board  had  no  right 
01  power  to  appoint  said  committee,  nor  had  said  com- 
mittee any  power  or  authority  to  assess  the  benefits 
to  their  lands  nor  to  apportion  or  assess  any  part  of 
said  f  fi,928.10  or  any  sum  against  their  said  lands." 

The  second  exception  is  upon  the  ground  that  the 
road  is  not  properly  constructed  and  is  of  no  benefit 
to  their  lands,  although  they  express  their  willingness 
to  pay  all  of  the  $17,602.58  charged  against  their 
lands. 

The  third  exception  states  the  conclusion  that  the 
appointment,  action  and  report  of  the  last  committee 
were  res  adjudicatae  and  void. 

The  board  overruled  these  exceptions  and  the  ex- 
ceptors appealed. 

In  the  circuit  court  the  case  was  entitled  John  T. 
Nixon  et  nl.  v.  Ahner  Ooodwin  et  ahy  the  former  being 
the  petitioners  for  the  road  and  of  the  latter  some 
were  petitioners  and  others  were  not,  but  all  were  ex- 
ceptors. Pending  said  appeal,  the  board  of  commis- 
sioners of  Warren  county,  appellee  herein,  appeared 
and,  on  motion,  was  admitted  as  a  party  plaintiff,  and 
the  cause  was  re-docketed  in  the  name  of  said  board 
as  plaintiff  and  these  appellants  as  defendants.  The 
court  sustained  appellee^s  motion  to  strike  out  said  ex- 
ceptions, and  sustained  also  its  motion  to  dismiss  the 
appeal. 

It  does  not  affirmatively  appear  that  the  petitioners 
were,  as  parties,  excluded  from  the  case,  and,  while 
we  have  no  doubt  of  the  proposition  urged  by  appel- 
lants' learned  counsel,  that  the  countv  could  not  ulti- 
mately  be  required  to  bear  the  cost,  or  any  part  of  the 
cost,  of  the  road,  yet  the  interests  of  these  appellants 
could  not  suffer  by  admitting  the  board.    It  has  been 
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repeatedly  affirmed  that  the  board  is  the  agency 
through  which  the  lands  benefited  by  a  free  gravel 
road  are  made  to  bear  their  proportion  of  the  cost  of 
constructing  the  road.  In  addition  to  this,  the  very 
fact  that  the  county  should  not  incur  a  liability  which 
the  lands  do  not  discharge  suggests  the  duty  of  the 
board  to  protect  the  interests  of  the  county.  The  pro- 
ceeding was  essentially  one  to  reimburse  the  county 
and  to  save  it  in  the  expenditures  which  were  found 
to  exceed  the  estimated  cost  Though  possibly  not  a 
necessary  party,  we  have  no  doubt  it  had  such  nom- 
inal interests  as  entitled  it  to  be  made  a  party. 

The  case  of  Jamieson  v.  Board,  etc.,  56  Ind.  466,  for  the 
establishment  of  a  highway,  and  the  case  of  Murphy  v. 
Boardy  ete.,  73  Ind.  483,  an  application  for  a  license  to 
sell  liquors,  both  held  that  on  appeal,  the  board  was 
not  a  proper  party.  In  either  case  the  board  was  as  a 
court,  and  without  interest  in  the  controversy.  Here 
the  board  simply  calls  into  action  the  authority  creat- 
ed by  law,  the  committee,  whose  duty  it  is  to  make  the 
reassessment  for  the  protection  and  reimbursement  of 
the  county. 

By  the  letter  and  the  form  of  the  exceptions,  and  by 
express  declaration  of  counsel  for  the  appellants,  in 
his  brief,  no  question  is  made  touching  the  legality  of 
any  of  the  proceedings  prior  to  the  attempted  reassess- 
ment. It  is  conceded  that  this  court  has  held,  under 
the  statute,  mpra,  that  power  exists  in  the  board  to 
cause  a  reassessment,  against  the  lands  benefited,  to 
cover  such  additional  cost  of  construction  as  might 
be  found  to  exceed  the  original  estimate.  This  con- 
cession is  supported  by  the  following  cases.  Board, 
etc.,  V.  Fullen,  111  Ind.  410;  Gavin  v.  Board,  etc, 
104  Ind.  201 ;  Board,  etc. ,  v.  Fahlor,  114  Ind.  176 ;  Tuck- 
er, Treas.,  v.  Sellers,  130  Ind.  514;  Manor  v.  Board, 
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etc.,  137  Ind.  367;  Quill  v.  City  of  Indianapolis,  124 
Ind.  292,  7  L.  R.  A.  681;  Ahbett  v.  Bmrd,  etc.^  124  Ind, 
467. 

It  is  insisted,  however,  that  this  holding  is  errone- 
ous, because  under  it  the  amount  of  the  lien  upon  the 
lands  affected  cannot  be  known  and  the  right  to  con- 
vey and  mortgage  is  impaired.  The  holding  is  well 
settled  and,  in  our  opinion,  is  sound  The  assessments 
are  justified  upon  the  theory  that  the  property  is  bene- 
fited; the  county  board  is  but  the  public  agency 
through  which  the  rights  of  the  parties  are  secured 
and  the  corresponding  burdens  are  enforced,  and  the 
statute  in  every  provision  plainly  protects  the  county 
from  the  burdens  of  the  improvement.  If  an  error  or 
oversight  has  caused  the  cost  of  the  improvement  to 
be  underestimated,  there  is  no  reason  for  holding  that 
the  contractor  or  the  countv  should  bear  the  burden 
of  the  excess,  when  the  entire  cost  is  only  beneficial  to 
the  landowners.  The  proper  cost  justly  measures  the 
benefits  to  and  the  liability  of  the  landowners,  and  no 
reason  exists  for  a  claim  that  they  should  not,  when 
it  is  properly  ascertained,  contribute  severally  the  pro- 
portion of  such  cost  as  the  same  is  measured  by  the 
benefits  found.  This  liability  is  known,  though  its 
exact  limits  are  not  ascertained,  from  the  first  assess- 
ment, and  it  is  presumed,  as  to  mortgagees  or  grantees, 
that  they  receive  in  added  improvement  a  value  equal 
to  the  added  burden,  and  they  are  not  wronged.  With 
the  concession  that  only  the  reassessment  is  in  ques- 
tion, and  the  power  to  make  it  having  been  estab- 
lished, it  remains  to  inquire  whether  it  was  properly 
made,  so  far  as  the  exceptions  filed  were  concerned. 

That  the  matter  of  the  assessments  of  benefits  is 
finally  adjudicated  by  the  first  assessment  is  a  contra- 
diction of  all  of  the  cases  we  have  cited  and  of  the 
statute,  which  authorizes  a  reassessment  when  the 
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first  aBsessment  has  proven  insufficient  Nor  does  the 
power  to  reassess  deprive  the  landowner  of  the  consti- 
tutional right  to  be  heard,  since  the  practice  requires 
that  he  be  notified  of  the  assessment,  and  that  he  be 
permitted  to  file  exceptions  and  be  heard  upon  them. 
This  implies,  however,  that  such  hearing  shall  be  upon 
some  question  involved  in  the  action  proposed  by  the 
assessing  power. 

As  said  in  Tucker^  Trena.j  v.  Sellers,  supra,  "There 
was  no  question  open,  except  the  validity  and  amount 
of  the  additional  assessment"  Under  the  exceptions 
filed  neither  of  these  questions  was  made.  The  reas- 
sessment proceedings  could  involve  no  question  not 
pertinent  if  made  against  the  original  assessment,  and 
that  assessment  is  made  before  the  construction  of  the 
road.  Therefore,  no  question  as  to  the  manner  in 
which  the  road  is  constructed  is  competent  If  the 
road,  when  completed,  is  not  up  to  the  standard  con- 
tracted for,  the  remedy  is  upon  the  contractor's  bond, 
and  it  is  not  in  denying  the  right  of  the  county  to  be 
reimbursed  for  the  expended  cost  of  construction. 

It  is  apparent  that  no  question  made  by  the  excep- 
tions was  admissible,  and  that  the  circuit  court  did 
not  err  in  striking  out  those  filed  and,  for  the  want 
of  proper  exceptions,  in  dismissing  the  appeal. 

The  judgment  is  affirmed. 


ASHCRAFT  ET  AL.  V.  KnOBLOCK. 
[No.  17,775.    Filed  November  6,  1896.] 

Tbespass. — Joint  Action, — Joint  Recovery.  — A  plaintiff  who  sties 
seTeral  persons  as  joint  trespassers  has  no  right  to  any  other  than  a 
joint  recovery  where  the  form  of  the  issue  is  not  modified  by  a 
severance  of  the  answers,    p.  17S. 

Same. —  Joint-Tort-Feasors. —  Separate  Jvdgments.  —  Plaintiff  has 
but  One  Execution, — Where  a  plaintiff  has  obtained  several  judg- 
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ments  for  joint  trespass,  he  can  have  but  one  execution,  and  such 
execution,  or  order  for  it,  discharges  all  others,    p.  175. 

From  the  St  Joseph  Circuit  Court  Affirmed. 
Baker  &  Miller j  and  F.  J.  L.  Meyer ^  for  appellants. 
Andrew  Anderson^  tor  appellee. 

Hackney,  J. — This  was  a  suit  by  the  appellee, 
Knoblock,  against  the  appellants,  Ashcraf  t  and  Ward, 
to  enjoin  the  enforcement  of  an  execution,  from  the 
Elkhart  Circuit  Court,  in  favor  of  Ashcraft,  and  held 
by  Ward  as  the  sheriff  of  St  Joseph  county.  The 
amended  complaint  was  drawn  upon  the  theory  that 
the  judgment  upon  which  such  execution  had  issued 
had  been  rendered  in  an  action  of  trespass  against 
Knoblock,  Weaver  and  Hogan  jointly,  in  which  they 
had  defended  jointly,  and  in  which  the  damages  had 
been  awarded  and  judgment  rendered  for  one  sum 
against  Knoblock,  and  for  another  sum  against 
Weaver  and  Hogan,  upon  a  finding  that  such  three  de- 
fendants were  guilty  of  a  joint  trespass  and,  further, 
that  Weaver  and  Hogan  had  paid  the  judgment  so 
rendered  against  them,  thereby  compensating  for  the 
joint  trespass,  and,  in  legal  effect,  discharging  the  en- 
tire liability,  including  that  against  Knoblock. 

To  the  amended  complaint  a  demurrer  of  the  appel- 
lants for  the  want  of  suflftcient  facts  was  overruled, 
and  the  appellants  answered  in  two  paragraphs,  the 
first  being  a  general  denial,  and  the  second,  setting  up 
the  pleadings  in  the  action  for  trespass,  including  a 
complaint,  an  answer  in  two  paragraphs  and  a  reply 
in  denial;  also  the  instructions  of  the  court,  the  ver- 
dict of  the  jury  and  certain  facts  seeking  to  show  that 
the  trespass  was  upon  separate  pieces  of  property; 
that  the  alleged  trespassers  h^d,  upon  the  trial,  sev- 
ered in  their  defense;  tliat  the  court  had  tried  the 
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case  by  the  admission  of  evidence  and  its  instructions 
to  the  jury,  upon  the  theory  that  it  embraced  several 
trespasses  defended  separately  and  by  the  defendants 
severally.  Facts  were  pleaded  also  to  the  effect  that 
the  defendants  had  not,  by  motion  or  other  means,  ob- 
jected or  excepted  to  the  severance  of  the  damages  by 
the  instructions  of  the  court,  the  verdict  of  the  jury 
and  the  judgment  rendered.  The  appellee  replied  in 
denial  of  the  answer,  and  upon  a  trial  a  decree  was 
rendered  in  favor  of  the  appellee,  enjoining  the  en- 
forcement of  said  execution,  and  the  appellant  Ash- 
craft was  directed  to  cause  the  judgment  against  the 
appellee  to  be  receipted  as  satisfied. 

Two  errors  are  assigned  in  this  court,  the  action  of 
the  court  in  overruling  the  demurrer  to  the  complaint 
and  the  overruling  of  a  motion  for  a  new  trial. 

The  pleadings  in  the  action  for  trespass,  as  set  out 
in  the  answer  in  this  case,  showed  an  action  against 
Knoblock,  Hogan  and  Weaver  jointly,  charging  them 
with  breaking  and  entering  the  Reynolds  House,  a 
hotel  occupied  by  Sarah  A.  Ashcraft,  and  in  ejecting 
her  from  said  hotel,  by  removing  her  furniture  and 
fixtures  therefrom  and  in*  breaking  and  injuring  cer- 
tain of  such  furniture;  that  said  hotel  consisted  of 
Nos.  114  and  116  South  Michigan  street,  in  the  city  of 
South  Bend,  and  which  No.  114,  it  was  alleged  Mrs. 
Ashcraft  held  as  Knoblock's  tenant  The  answer  was 
joint  as  to  all  of  the  defendants  to  said  action,  and  the 
second  paragraph  denied  the  tenancy  of  Mrs.  Ash- 
craft, and  justified  the  entry  of  No.  114  and  the  re- 
moval of  the  furniture  and  fixtures  therefrom  under  a 
writ  of  restitution,  in  the  hands  of  Hogan,  as  con- 
stable, and  Weaver,  as  his  deputy,  issued  upon  a  judg- 
ment in  favor  of  Knoblock  and  against  Chauncey  E. 
Ashcraft,  husband  of  the  appellant.  The  acts  alleged 
to  have  constituted  the  trespass,  it  was  averred,  were 
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committed  on  the  17th,  18th  and  19th  days  of  March, 
1892,  without  severance,  as  to  parties,  with  reference 
to  the  two  numbers,  and  the  answer  did  not  seek  to 
distinguish,  as  to  time,  between  those  acts  affecting 
the  furniture  in  No,  114  and  that  in  No,  116,  In  our 
opinion  there  was  no  possibility,  upon  the  pleadings 
in  that  case,  of  regarding  the  action  or  the  defense 
as  separate  with  reference  to  parties,  time  or  property. 

Upon  the  trial  of  this  case  the  court  admitted  evi- 
dence tending  to  show  that  in  the  trespass  case  the 
court  had  admitted  evidence  and  had  instructed  the 
jury  upon  the  theory  that  the  trespass  was  upon  dif- 
ferent pieces  of  property,  at  different  times,  and  that 
Knoblock  was  not  a  participant,  so  far  as  the  trespass 
upon  No.  116  was  concerned.  But,  it  is  manifest  from 
the  result  of  the  trial  in  this  case  that  the  court  was 
not  controlled  by  such  evidence. 

Counsel  for  the  appellant  say:  "We  admit  that 
where  a  suit  is  against  several  joint  wrongdoers  as  to 
one  wrong,  the  judgment  must  be  for  a  single  sum  as- 
sessed against  all  of  the  parties  found  responsible,  and 
further,  that  the  principle  of  severance  does  not  apply 
to  the  award  of  damages,  and  no  apportionment  of 
damages  can  be  made,  although  all  of  the  defendants 
may  not  be  equally  culpable,  and  we  are  aware  of  the 
fact  that  hundreds  of  decisions  can  be  found  in  sup- 
port of  this  doctrine,  but  we  insist  that  no  case  can  be 
found  where  distinct  and  separate  trespasses  are  com- 
mitted by  different  defendants  at  different  times,  that 
damages  cannot  be  assessed  against  the  defendants 
separately  and  the  amount  of  the  plaintiff's  damages 
apportioned."  Besides  the  concession  in  this  state- 
ment, appellants'  counsel  do  not  controvert  the  pro- 
position of  the  appellee  that  the  payment  by  one  of 
several  joint-tort-feasors  of  all,  or  such  portion  of  the 
damages  as  will  discharge  him  who  makes  the  pay- 
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ment,  will  work  the  discharge  from  liability  of  all  who 
may  have  been  so  jointly  liable. 

One  question,  therefore,  and  the  most  important 
question  in  this  case,  is  as  to  whether  the  payment  of 
the  several  judgments  against  Weaver  and  Hogan 
was  the  payment  of  a  joint  liability  as  to  the  three 
tresimssers.  This  question  turns  principally  upon  the 
inquiry  as  to  whether  separate  judgments  were  au- 
thorized. Upon  the  pleadings,  as  we  have  seen,  they 
were  not  authorized.  The  theory  of  a  case  must  be  de- 
termined from  the  pleadings.  Bremmervmn  v.  Jennings^ 
101  Ind.  253;  Hasselman  v.  Carroll,  102  Ind.  163; 
BroumY.  Willy  103  Ind.  71;  J.rmacosf,  J.dmr.,v.  Lindley, 
Admr.,  116  Ind.  295;  Shirk  v.  Mitchell,  137  Ind.  186; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  McCorkle,  140 Ind.  613. 

Whatever  may  be  the  rule  as  to  several  recoveries, 
where  the  issue  presents  several  liabilities,  it  cannot 
be  admissible  to  present  the  issue  of  a  joint  liability 
against  a  number  and  to  recover  against  them  sever- 
ally. This  does  not,  of  course,  deny  the  statutory  rule 
that  where  a  number  are  sued  a  recovery  may  be  had 
against  one  or  against  some  jointly,  when  others  may 
be  found  not  guilty.  Everroad  v.  Onbbert,  83  Ind.  489, 

But  the  appellant,  having  presented  the  issue  that 
Knoblock,  Hogan  and  Weaver,  by  joint  trespass.,  had 
become  liable  to  her  in  damages,  and  that  form  of  the 
ifesue  not  having  been  changed  or  modified  by  a  sev- 
erance in  the  answers,  she  had  no  right  to  any  other 
than  a  joint  recovery,  unless  her  action  had  failed  as 
to  some  two  of  the  defendants. 

It  cannot  be  that  upon  a  joint  issue  as  to  a  single 
trespass  the  questions  may  be  tried  as  to  numerous 
trespasses  by  the  defendants  severally.  If  such  in- 
quiries could  be  made  the  office  of  the  pleadings 
would  fail,  and  one  injured  by  several  trespasses, 
committed  at  various  times,  by  persons  having  no  con- 
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nection  therein,  could  unite  such  trespasses  in  one 
suit,  as  for  one  trespass,  and  ttiey,  defending  that  al- 
leged trespass  jointly,  could  be  severally  mulct  for  the 
trespassea  by  them  so  severally  committed.  Surely 
no  such  procedure  could  be  tolerated  under  our  code. 
It  is  quite  enough  to  say  that  if  several  are  sued,  some 
may  be  acquitted  and  a  judgment  rendered  against 
the  one  or  more  found  guilty,  unless,  possibly,  the 
principle  of  severance  is  authorized  by  some  pleading 
on  behalf  of  the  defendants.  In  this  case  it  is  clear 
that  the  issue  raised  by  the  pleadings  was  joint  as  to 
parties  and  related  to  an  alleged  single  trespass.  But 
the  appellants'  learned  counsel  urge  that  they  were 
permitted  to  prove  separate  trespasses,  one  of  which 
Knoblock  was  guilty  and  one  of  which  Hogan  and 
Weaver  were  guilty,  and  that,  therefore,  no  different 
.  verdict  and  judgment  were  possible.  If  this  were  true 
it  would  not  prove  that  the  appellants'  unauthorized 
procedure  should  place  her  in  a  better  situation  than 
if  her  recovery  had  been  authorized  by  the  issuea  See 
Cooley  on  Torts,  p.  136;  2  Hilliard  on  Torts,  267;  Ever- 
road  V.  Oahberty  supra;  Prichard  v.  Campbell^  6  Ind. 
494;  Carney  v.  JBeerf,  11  Ind.  417. 

At  most,  it  can  only  be  said  that  in  a  suit  against 
joint-tort-feasors  the  plaintiff  obtained  several  judg- 
ments, and  that  having  done  so  she  then  received  from 
some  of  such  joint-tort-feasors  the  full  satisfaction  of 
their  liability. 

It  is  the  settled  law  that  there  can  be  but  one  satis- 
faction from  joint-tort-feasors.  Blann  v.  Crocherati^ 
20  Ala.  820;  Fields  v.  Law,  2  Hoot  (Conn.)  320;  Sni- 
der V.  Croy,  2  Johns.  227;  Gunther  v.  Lee,  45  Md.  60, 
s.  c.  24  Am.  Eep.  504;  BresUn  v.  Peck,  38  Hun.  623; 
Livingston  v.  Bishop,  1  Johns.  290,  3  Am.  Dec.  330; 
Thomas  v.  Rumsey,  6  Johns.  26;  Mitchell  v.  Allen, 
25  Hun.  543,  26  Am.  and  Eng.  Ency.  of  Law,  pp.  682, 
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683,  and  notes;  Fleming  v.  McDonald,  50  Ind.  278,  19 
Am.  Rep.  711. 

The  rule  sustained  by  the  holdings  in  this  and  other 
states  is,  that  having  obtained  several  judgments  for 
joint  trespass  the  plaintiff  can  have  but  one  execution, 
and  such  execution,  or  an  order  for  it,  discharges  all 
others.  Allen  v.  Wheatleyj  3  Blackf.  332;  Davis  v. 
Scotty  1  Blackf.  169;  Fitzgerald  v.  Smith,  1  Ind.  810; 
Prichard  v.  Campbell,  supra;  Snodgrass  v.  Hunt,  15 
Ind.  274;  Fleming  v.  McDonald,  supra;  Everroad  v. 
Gabbert,  supra. 

In  the  last  cited  case  the  following  is  quoted  with 
approval:  "If,  however,  a  jury  should  return  a  joint 
verdict  of  guilty  against  more  than  one  defendant,  and 
assess  several  damages,  it  is  not  such  an  irregularity 
as  will  necessarily  avoid  the  verdict;  it  is  optional 
with  the  plaintiff  to  have  a  venire  de  novoy  or  to  cure 
the  irregularity  by  entering  a  nolle  prosequi  against  all 
but  one  of  the  defendants,  whom  he  may  elect  to 
charge  with  the  damages  assessed  by  the  jury  against 
that  defendant"  See  Layman  v.  Hehdrix,  1  Ala.  212; 
HcUseyv.  Woodruff,  9  Pick.  656;  Beat  v.  Finch,  11 
N.  Y.  128;  Fleming  Y.  McDonald,  supra;  Prichard  y. 
Campbell,  supra. 

It  will  be  seen,  therefore,  that  it  was  for  the  appel- 
lant to  take  some  action  to  avoid  the  severance  of  the 
damages,  and  that  having  failed  to  do  so,  and  having 
accepted  payment  from  Hogan  and  Weaver,  she  elect- 
ed to  waive  the  liability  of  Knoblock.  She  could  not 
thereafter  enforce,  by  execution,  the  judgment  against 
Enoblock.  The  question  here  is  not  whether  injunc- 
tion may  issue  to  restrain  the  irregular  judgment,  but 
it  is  as  to  whether  the  enforcement  of  a  judgment 
which,  in  legal  contemplation,  has  been  satisfied  can 
be  enjoined.    Of  course  it  can. 

One  question  suggested  by  appellants'  learned  coun- 
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sel  is,  that  the  St  Joseph  Circuit  Court  has  no  jurisdic- 
tion to  restrain  the  process  of  the  Elkhart  Circuit 
Court  The  jurisdiction  here  exercised  is  in  enjoining 
the  officer  of  St  Joseph  county  and  a  citizen  of  St 
Joseph  county  from  enforcing  against  a  citizen  of  St 
Joseph  county  a  judgment  debt  which  has  been  satis- 
fied.   That  this  may  be  done  is  not  in  doubt 

In  our  opinion  there  is  no  available  error  in  the 
record,  and  the  judgment  of  the  circuit  court  is  af- 
firmed. 

HowABD,  J.,  did  not  participate  in  the  decision  of 
this  case. 


Bia  Four  Building  and  Loan  Association 

V.  Olcott  et  al. 

[No.  17,849.    Filed  November  5, 1896.] 
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154  442  Appeal. — Assignment  of  Errors, — Parties, — The  assignment  of  error^ 

146  1761  is  appellant's  complaint  in  the  Supreme  Court,  and  the  only  parties 

over  whom  it  acquires  jurisdiction  are  those  named  therein. 
160  4211  Same. — W?ien  Dismissed, — An  appeal  will  be  dismissed  if  the  assign- 

\^  iTftl  ment  of  errors  does  not  contain  the  full  names  of  all  the  partiea 

162  1391 

--r — j7ft        From  the  Marion  Superior  Court  Dismissed. 

170         540 

Beckett  <&:  Doan^  for  appellant. 
Cho.  Carter^  for  appellees. 

Monks,  C.  J. — ^This  action  was  brought  by  appel- 
lant against  Charles  A.  Olcott  and  six  others.  From 
the  judgment  of  the  court  below  appellant  appeals.  In 
the  assignment  of  errors  the  parties  are  thus  desig- 
nated: "-Bij/  Foiar  Building  and  Loan  Association  v. 
Charles  A.  Olcott  ct  a?."  The  sixth  rule  of  this  court 
requires  that  "The  assignment  of  errors  shall  contain 
the  full  names  of  all  the  parties."  Appellant  has  not 
complied  with  this  rule.    The  assignment  of  errors  is 
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his  complaint  in  this  court,  and  the  only  parties  over 
"whom  it  acquires  jurisdictions  are  those  named  there- 
in. Section  655,  Thornton's  Indiana  Prac.  Code,  note  1. 
Bozeman  v.  Caky  139  Ind.  187,  190,  and  cases  cited; 
Elliott's  App.  Proced.,  section  186,  322. 

The  parties  to  the  judgment  appealed  from  not  be- 
ing before  this  court,  the  cause  is  not  in  a  condition  to 
be  determined  upon  its  merits.  Oourley  v.  EmbreCy  137 
Ind.  82;  State,  ex  rely  v.  East,  88  Ind.  602. 

The  appeal  is  therefore  dismissed. 


Winer  et  al.  v.  Mast. 

[No.  17,965.    Filed  NoTBmber  5,  1896.] 

Collateral  Attack. — Judgment  by  Default^Quieting  IV^Ie.— An 
order  setting  aside  a  default  can  not  be  collaterally  attacked  in 
a  subsequent  action  to  quiet  title,    p.  180. 

JuDOMENT. — Setting  Aside  Defavlt. — ^Where  a  judgment  has  been 
taken  by  default,  and  upon  application  of  the  defendant  the  default 
is  set  aside  and  the  judgment  oi>ened  up  that  it  may  be  set  aside, 
if  the  defense  shall  prove  good,  such  judgment  is  preserved  as  a 
lien  pending  the  litigation,  but  is  abrogated  upon  the  entering  of  a 
decree  for  defendant,  even  though  the  decree  does  not  in  express 
terms  annul  the  original  judgment,    p.  18L 

Pleading. — Infant— Plea  in  Bar, — Plea  in  Abatement — Decree. — 
Where,  in  a  suit  to  f orclose  a  mortgage  the  defendant  sets  up  the 
fact  of  his  infancy  at  the  time  the  note  and  mortgage  was  executed, 
such  answer,  by  whatever  name  it  may  have  been  inadvertently 
called,  is  a  plea  in  bar  and  not  in  abatement,  and  the  addition  to 
the  decree  for  the  defendant  of  the  words:  "  and  that  the  same  do 
abate"  is  but  surplusage  and  may  be  disregarded,    p.  185. 

Ihfant. — Right  of  Action  During  Minority. — Statute  Construed. — 
An  infant  may  bring  an  action  to  set  aside  a  default  and  judg- 
ment against  him  before  he  attains  his  majority,  as  the  statutory 
provision  giving  infants  two  years  after  becoming  of  age  to  bring 
suit  for  cause  of  action  accrued  during  minority  does  not  prevent 
the  bringing  of  actions  before  becoming  of  age.    p.  186. 

Prom  the  Elkhart  Circuit  Court.  Affirmed. 
Vol.  146—12 
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H,  C  DodgCy  for  appellants. 
O.  M.  Conley^  for  appellee. 

Howard,  J. — This  was  an  action  brought  by  appel- 
lee to  quiet  his  title  to  certain  real  estate.  The  appel- 
lants answered  the  complaint  by  general  denial^  and 
also  filed  their  cross-complaint,  asking  that  their  title 
to  the  same  land  be  quieted.  An  answer  in  general  de- 
nial was  filed  to  the  cross-complaint 

The  case  being  submitted  for  trial,  there  was  a  find- 
ing in  favor  of  the  appellee,  with  judgment  quieting 
his  title.  On  a  new  trial,  granted  as  of  right  under 
the  statute,  the  finding  and  judgment  were  again  for 
the  appellee. 

On  the  last  trial  the  facts  were  found  specially  by 
the  court,  and  the  correctness  of  the  conclusions  of 
law  on  the  facts  so  found  is  submitted  for  decision  on 
this  appeal. 

The  court  found:  (1)  That  the  title  to  the  land  in 
dispute  was,  on  the  5th  day  of  April,  1890,  in  one 
James  N.  Dygart,  from  whom  both  parties  trace  title; 
(2)  that,  on  April  16,  1890,  the  said  Dygart,  being  at 
the  time  a  minor,  mortgaged  said  real  estate  to  the  ap- 
pellants, to  secure  a  promissory  note  for  $250.00,  exe- 
cuted to  them  on  that  day;  (3)  that,  on  the  8th  day  of 
December,  1890,  suit  was  brought  by  appellants  to 
foreclose  the  mortgage;  summons  was  served  upon 
Dygart,  but  he  did  not  appear,  and  judgment  of  fore- 
closure was  taken  against  him  on  default;  on  January 
17,  1891,  the  land  was  sold  to  appellants  on  order  of 
sale,  and  a  sheriff's  certificate  was  issued  to  them ;  no 
redemption  has  been  had  from  said  sale;  (4)  that  at 
the  ensuing  term  of  court,  on  March  17, 1891,  the  said 
Dygart,  being  still  a  minor,  by  his  complaint,  moved 
to  set  aside  the  default  and  judgment  taken  against 
him  on  December  8,  1890;  appellants  appeared  and 
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filed  their  demurrer  to  Dygart's  said  complaint,  and 
also  filed  counter-affidavits;  afterwards,  on  July  14, 
1892,  Dygart  arrived  at  the  age  of  twenty -one  years; 
at  the  October  term,  1892,  on  October  10,  1892,  the 
action  to  set  aside  the  default  was,  by  order  of  court, 
stricken  from  the  docket;  but,  thereafter,  at  the  same 
term,  on  November  9, 1892,  on  motion  of  Dygart,  said 
action  was  reinstated,  and  he  filed  an  amended  com- 
plaint, or  petition,  supported  by  affidavits,  to^set  aside 
the  default  and  vacate  the  judgment;  and,  at  the  same 
term,  on  November  17, 1892,  all  the  parties  being  pres- 
ent, the  court  entered  the  following  decree: 

"Come  now  the  parties,  and  the  court  now  upon  due 
consideration  now  orders  that  the  default  heretofore 
made  herein  be,  and  the  same  is  now,  set  aside^  and 
the  judgment  opened  [but]  not  set  aside,  and  the  de- 
fendant is  allowed  to  make  defense  herein."  There- 
after, at  the  December  term,  1892,  on  December  19, 
1892,  Dygart,  in  compliance  with  the  order  so  made, 
filed  his .  answer  to  appellants^  complaint  for  fore- 
closure, in  two  paragraphs,  and  on  December  22, 1892, 
he  moved  for  judgment  on  his  answer;  and  the- court, 
on  hearing  the  evidence,  appellants^  attorney  being 
present,  entered  the  following  decree: 

"Comes  the  defendant,  James  N.  Dygart,  and  by 
counsel  moves  for  judgment  on  the  answer;  plaintiffs 

I  being  three  times  called  come  not,  but  therein  make 

default;  the  cause  being  at  issue  on  the  answer  of  said 

I  defendant  in  abatement  is  submitted  to  the  court  for 

trial  thereon,  and  being  well  advised  in  the  premises 
the  court,  on  the  facts  adduced,  finds  for  the  defend- 
ant on  said  issue;  it  is  therefore  considered,  ordered 
and  adjudged  by  the  court  that  the  plaintiffs  recover 
nothing  by  this  action  and  that  the  same  do  abate." 
Thereafter  the  appellants,  appearing  specially,  asked 
leave  to  have  said  last  mentioned  judgment  and  de- 
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cree  stricken  out,  which  motion  was  overruled*  From 
said  decree  no  appeal  has  ever  been  taken;  and  the 
same  is  still  in  full  force  and  effect 

Further  findings  show  that  appellants  received  a 
deed  from  the  sheriff  upon  their  certificate  of  sale, 
which  deed  has  never  been  annulled,  except  as  in  the 
foregoing  order  and  decree;  that  James  N.  Dygart, 
after  becoming  of  age,  made  his  deed  for  the  land  to 
the  remote  grantor  of  appellee,  in  which  deed  he  dis- 
afSrmed  all  contracts,  deeds  and  mortgages  executed 
by  him  before  arriving  at  full  age;  and  that  appellee  is 
in  peaceable  possession  of  said  property, .  claiming 
title  to  be  the  same  under  his  deed  in  fee-simple 
through  mesne  conveyances  from  said  Dygart  The 
conclusions  of  law  were  in  favor  of  appellee,  and  a  de- 
cree was  entered  confirming  his  title  to  the  land. 

The  questions  discussed  by  counsel  on  this  appeal 
have  relation  to  the  force  and  effect  of  the  order  set- 
ting aside  the  default  and  the  succeeding  decree  in 
favor  of  James  N.  Dygart,  as  both  are  set  out  in  the 
special  findings. 

"Appellate  Courts,"  as  said  in  EUiott^s  General 
Practice,  section  1032,  "are  much  more  reluctant  to  in- 
terfere where  a  default  is  set  aside  than  in  cases  where 
the  application  is  denied  as  evidenced  by  many  de- 
cisons.  The  rule  is  analogous  to  that  which  prevails 
where  new  trials  are  granted,  for,  as  is  well  known, 
appellate  courts  very  seldom  interfere  with  an  order 
granting  a  new  trial."  Here  we  do  not  inquire 
whether  tlie  default  was  rightly  set  aside.  The  de- 
fault, in  fact  was  set  aside,  and  the  order  setting  it 
aside  cannot  be  attacked  collaterally.  The  contention 
of  counsel  for  appellants,  that  as  the  order  first  made 
did  not  vacate  the  judgment  of  foreclosure  taken 
against  Dygart,  but  only  opened  up  that  judgment,  set 
aside  the  default,  and  permitted  Dygart  to  make  his 
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defense,  and  as  the  final  decree  did  not,  in  terms,  an- 
nul the  judgment,  the  same  still  remains  in  force,  not- 
withstanding the  decree  in  favor  of  Dygart  on  his  an- 
swer filed  in  the  original  action;  in  other  words,  that 
although  the  court  permitted  Dygart  to  answer,  and 
made  its  findings  and  decree  in  his  favor  on  such  an- 
swer, yet  that  the  judgment,  which  had  been  opened 
for  no  other  object  than  that  this  defense  might  be 
made,  closed  at  once  against  him  as  soon  as  his  de- 
fense was  successful,  and  so  as  to  defeat  the  sole  pur- 
pose for  which  it  had  been  opened. 

We  cannot  think  this  contention  tenable.  "The  last 
judgment,''  as  said  in  Van  Fleet,  Coll.  Attack,  section 
862,  "is  always  conclusive  that  no  cause  existed  why  it 
should  not  be  rendered."  It  may  be  conceded  that  the 
last  judgment  in  this  case  should  have  formally  set 
aside  the  first;  but  even  if  this  be  so  the  error  is  but 
an  irregularity.  The  first  judgment  having  been 
opened  up  that  it  might  be  set  aside  if  the  defense 
should  prove  good,  and  that  defense  having  been  sus- 
tained and  a  judgment  thereon  entered,  the  first  judg- 
ment is  in  effect  abrogated.  At  most,  the  first  judg- 
ment would  be  but  an  opened-up  judgment  with  all 
proceedings  thereunder  stayed,  and  it  could  be  no 
basis  to  sustain  any  action.  Its  life  was  suspended, 
and  has  never  been  restored.  It  is  functus  officio j  and 
another  judgment  has  taken  its  place. 

It  has  been  held,  too,  that  the  setting  aside  of  a  de- 
ci-ee,  when  the  order  should  have  been  that  it  be 
merely  opened  up  to  allow  a  party  to  defend,  although 
an  irregularity,  yet  does  not  render  the  action  of  the 
court  void.  Van  Fleet,  Coll.  Attack,  section  660,  citing 
South^n  Bank  St  Louis  v.  HumphreySy  47  111.  227.  It  is 
also  clear  that  when  a  judgment  is  opened  the  plaintiff 
is  put  to  his  proof  as  if  no  judgment  had  ever  been  en- 
tered. 12  Am.  and  Eng.  Ency.  of  Law,  138.    The  only 
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difference  between  setting  aside  a  decree,  and  open- 
ing it  up  in  order  to  let  a  party  in  to  defend,  is  that  in 
the  former  case  the  decree  is  at  once  annulled,  while 
in  the  latter  it  is  permitted  to  stand  with  all  the  pro- 
ceedings thereunder  stayed,  until  the  court  may  de- 
termine whether  the  defense  is  good  or  not  If  the  de- 
fense fails  the  judgment  is  confirmed;  if  the  defense 
succeeds  a  new  judgment  takes  the  place  of  the  orig- 
inal. 

In  making  the  order  setting  aside  the  default  and 
I)ermitting  Dygart  to  come  in  and  defend,  the  court 
seems  to  have  been  guided  by  the  ruling  in  Pierson  v. 
Holmanj  5  Blackf.  482,  and  Wiley  v.  JPra/f,  23  Ind.  628. 
In  the  latter  case  it  was  said :  "Where  the  party  was 
within  the  reach  of  the  process  of  the  court,  although 
not  served  with  notice,  and  an  appearance  has  been 
entered  for  him  by  an  attorney,  the  court  may  well 
require  him  to  aver  in  his  proceedings,  to  obtain  relief 
from  the  judgment,  that  he  has  a  defense  to  the  action, 
and  if  no  rights  of  hona  fide  purchasers  have  inter- 
vened, the  court  will  stay  proceedings  under  the  judg- 
ment, while  it  preserves  its  lien,  and  permit  the  party 
to  make  his  defense  to  the  original  action,  and,  to  the 
extent  he  may  succeed  in  that  defense,  relieve  him 
from  the  effect  of  the  judgment." 

In  the  case  before  us,  Dygart  was  served  with  pro- 
cess and  judgment  taken  against  him  on  default.  The 
court  finds  that  the  defendant  was  a  minor  at  the  date 
of  giving  the  note  and  mortgage  sued  on.  He  had, 
therefore,  a  good  defense  to  that  action,  the  defense 
of  infancy.  As  the  court  granted  his  prayer  to  set 
aside  the  default  and  permit  him  to  make  his  defense, 
we  must  presume  that  it  was  found  that  he  had 
averred,  "in  his  proceedings  to  obtain  relief  from  the 
judgment,  that  he  had  a  defense  to  the  action/'  the 
defense  of  infancy.    Following,  however,  the  spirit  of 


MAY  TERM,  1896— Vol.  146.  183 

Winer  et  al.  v.  Mast. 

the  precedents  in  the  cases  which  we  have  cited,  the 
court  did  not,  in  that  order,  set  aside  the  judgment, 
but  preserved  its  lien,  while,  at  the  same  time,  the  de- 
fendant was  let  in  to  make  his  defense. 

The  finding  and  judgment,  as  shown  in  the  special 
findings,  were:  "The  cause  being  at  issue  on  the  an- 
swer of  said  defendant  in  abatement,  is  submitted  to 
the  court  for  trial  thereon,  and  being  well  advised  in 
the  premises  the  court,  on  the  facts  adduced,  finds  for 
the  defendant  on  said  issue.  It  is  therefore  consid- 
ered, ordered  and  adjudged  by  the  court  that  the 
plaintiffs  recover  nothing  by  this  action,  and  that  the 
same  do  abate."  No  appeal  was  ever  taken  from  this 
decree. 

There  was  evidently  some  confusion  of  ideas  in  the 
making  up,  or  in  the  entry  of  the  decree  so  made.  A 
plea  in  abatement  is  a  dilatory  plea,  and  not  a  plea 
to  the  merits.  If  interposed  in  defense,  it  is  a  tacit 
admission  that  a  right  of  action  is  shown  in  the  com- 
plaint, but  sets  up  matter  which  tends  to  defeat  or 
suspend  the  action,  "but  which  does  not  debar  the 
plaintiff  from  recommencing  at  sotne  other  time  or  in 
some  other  way.'^  Necdham  v.  Wright^  140  Ind.  190;  1 
Enc.  PL  and  Pr.  1. 

It  is  true  that  infancy  may  be  pleaded  either  in 
abatement  or  in  bar,  depending  on  the  facts  shown. 
In  case  the  facts  pleaded  show,  or  do  not  deny  a  good 
cause  of  action,  but  merely  disclose  that  the  party  is 
a  minor  and  therefore  cannot  maintain  or  defend  the 
action,  then  the  plea,  if  made,  would  be  in  abatement 
Doubtless,  however,  the  court,  in  such  case,  would  ap- 
point a  guardian  ad  litem  for  a  minor  defendant,  and 
the  trial  would  proceed;  and  even  if  judgment  should 
be  entered  without  such  appointment,  the  error  would 
be  but  an  irregularity,  and  the  judgment,  if  not  at- 
tacked on  its  merits,  would  stand.   Cohce  v.  Baer,  134 


184  SUPREME  COURT  OP  INDIANA, 

Winer  et  al.  v.  Mast. 

Ind.  375.  In  case,  however,  the  facts  should  show  that 
the  party  against  whom  the  action  is  brought  was  a 
minor  at  the  time  of  executing  the  note  or  other  obli- 
gation sued  on,  then,  it  is  plain,  that  no  cause  of  action 
would  be  shown  against  him.  The  minor  having  been 
incapable  of  entering  into  the  alleged  contract,  there 
would,  in  fact,  be  no  contract ;  and  the  answer  setting 
up  such  a  state  of  facts  would  be  a  plea  in  bar,  and  not 
in  abatement. 

In  the  case  before  us,  the  findings  do  not  set  out  the 
answer  filed  by  Dygart  It  is  simply  stated  that 
**said  James  N.  Dygart  filed  answer  in  said  original 
cause  in  two  paragraphs."  As,  however,  there  was  a 
finding  for  Dygart  and  a  decree  entered  in  his  favor 
on  such  answer,  we  must  presume  that  the  court 
found  the  answer  sufficient,  that  it  was  such  as  the 
law  required  in  the  case.  But  in  a  proceeding  to 
vacate  a  judgment  the  answer  must  be  to  the  merits, 
and  not  merely  in  abatement.  Bristor  v.  Oalvin^  62 
Ind.  352.  As  said  in  Elliott's  General  Practice,  sec- 
tion 1032,  "A  meritorious  defense  must  be  shown  by 
the  party  who  seeks  relief  from  the  default.  ♦  ♦  ♦ 
The  defense  must  be  one  of  a  substantial  nature  aiTect- 
ing  the  merits  of  the  case."  The  only  such  defense 
shown  in  the  findings  was,  that  Dygart  had  executed 
the  note  and  mortgage  sued  on  while  he  was  an  infant. 
There  was  therefore  no  cause  of  action  against  him; 
and  the  answer  setting  up  such  facts,  by  whatever 
name  it  may  have  been  inadvertently  called,  was  a 
plea  in  bar  and  not  in  abatement.  Unless  as  to  neces- 
saries, infancy  is  a  complete  defense  in  such  an  action. 
Zerger  v.  Flattery,  83  Ind.  399;  MUler  v.  Harty  135 
Ind.  201. 

The  foi-m  of  the  finding,  as  showing  the  answer  to 
have  been  one  in  abatement,  is  irregular,  but  in  sub- 
stance it  is  sufficient.    The  facts  found  show  the  an- 
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swer  to  have  been  in  bar.  The  essential  matter,  more- 
over, is  the  decree.  That  reads :  "It  is  therefore  con- 
sidered, ordered  and  adjudged  by  the  court  that  the 
plaintiffs  recover  nothing  by  this  action.^'  That  is  a 
complete  judgment  against  the  appellants  in  the  orig> 
inal  action  in  foreclosure,  and  sweeps  away  not  only 
the  judgment  which  had  been  opened  up  to  allow  a 
rehearing,  but  also  the  sheriff's  sale,  ceri:iflcate  and 
deed  which  had  been  based  upon  the  judgment.  The 
addition  to  the  decree  of  the  words,  "and  that  the 
same  do  abate,"  is  but  surplusage,  and  may  be  disre- 
garded. 

"In  some  cases,"  it  is  said  in  12  Am.  and  Eng.  Ency. 
of  Law  (1st  ed.),  122,  citing  numerous  authorities,  "the 
judgment  entered  is  so  clearly  not  the  judgment 
which  the  law  would  have  pronounced  on  the  facts 
established  by  the  record,  that  the  court  will  presume 
a  clerical  misprision  and  amend  the  entry."  In  the 
case  before  us,  the  findings  show  that  a  defense  in  bar 
was  established,  while  the  decree  erroneously  made 
use  of  words  which  might  indicate  a  judgment  in 
abatement  There  is,  however,  suflScient  to  show  that 
the  decree,  while  irregular  in  form,  was,  in  substance, 
one  in  bar.  This  decree,  besides,  has  never  been  ap- 
pealed from  or  set  aside,  but  is  still  in  full  force  and 
effect,  the  court,  also,  having  expressly  refused  to 
strike  it  out.  Whether  the  decree  would  be  held  good 
on  appeal  we  need  not  say;  what  we  decide  is  that  it 
cannot  be  overthrown  on  this  collateral  attack. 

Neither  do  we  think  that  error  is  shown  by  reason 
of  the  fact  that  Dygart  brought  this  action  to  set  aside 
the  default  and  judgment  before  attaining  the  age  of 
twenty-one  years.  He  brought  his  action  at  the  term 
next  after  that  at  which  the  judgment  had  been  en- 
tered. He  was  then  a  minor,  although  the  decision  on 
his  petition  was  not  rendered  until  after  he  was  of  full 
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age.  The  petition  to  set  aside  a  default,  moreover,  is 
not  the  foundation  of  a  new  action,  but  a  continuation 
of  the  original  action.  Besides,  while  it  is  true  that 
under  section  297,  Burns^  K.  S.  1894  (296,  R  S.  1881), 
infants  have  two  years  after  becoming  of  age  to 
bring  suit  for  cause  of  action  accruing  during  their 
minority,  Lfchman  y.Scoti,  113  Ind,  76;  yet  this  statute 
does  not  prevent  a  minor  from  bringing  his  action  be- 
fore he  becomes  of  age,  as  well  as  within  the  two  years 
after  he  arrives  at  age.  Edwards  v.  Bmlly  75  Ind.  40L 
The  judgment  is  affirmed. 


Fish  v.  Blasser  et  ux. 

[No.  17,774.     Filed  November  6,  1896.] 

Ejeotment. — Improvement8,^T<ix  Title. — An  invalid  tax  deed  con- 
stitutes a  oolorable  title  under  the  provisions  of  section  1093,  Bums' 
R.  S.  1894,  which  will  entitle  the  holder  to  recover  in  ejectment 
for  improvements  made  by  him  upon  the  land. 

Appeal. — Otjections  not  Raised  Below, — The  objection  that  an  occu- 
pying claimant  exercised  his  right  to  recover,  for  improvements, 
under  a  cross-complaint  in  the  main  action  can  not  be  first  made  on 
appeal. 

LiHiTATiON  OF  ACTION. — Toxes  and  Improvements  Paid  by  One  Occu- 
pying under  Tax  Deed. —  The  right  of  action  of  an  occupying 
claimant  to  recover  for  taxes  paid  and  improvements  made  upon 
land,  accrues  when  he  is  adjudged  not  to  be  the  rightful  owner 
thereof,  and  a  recovery  of  the  premises  awarded  to  the  plaintiff. 

From  the  Pulaski  Circuit  Cotirt  Affirmed. 
Borders  &  Borders^  for  appellant. 
Steis  &  Hathaway y  for  appellee. 

Jordan,  J. — Appellant  prosecuted  this  action  in 
the  lower  court  to  recover  possession  of  certain  de- 
scribed real  estate  and  to  quiet  title.  Appellee  filed 
an  answer  and  cross-complaint  By  the  latter  he  set 
up  and  sought  to  recover,  as  an  occupying  claimant 
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under  the  code,  taxes  paid  and  the  value  of  permanent 
improvements  made  by  him  upon  the  land  in  dispute, 
subsequent  to  its  purchase.  A  trial  resulted  in  favor 
of  the  appellant  upon  his  complaint,  and  in  favor  of 
the  appellee  upon  the  matters  set  up  in  his  cross-com- 
plaint. Counsel  for  appellant  insist  upon  two  alleged 
errors,  which  are  predicated  upon  the  court^s  conclu- 
sion of  law  upon  the  special  finding  of  facts,  and  upon 
its  action  in  overruling  the  motion  to  modify  the  judg- 
ment An  outline  of  the  material  facts,  as  found  by 
the  court,  are  substantiallv  as  follows: 

On  March  2,  1878,  the  auditor  of  Pulaski  county, 
wherein  the  land  in  controversy  is  situated,  executed 
to  one  Sedgwick  a  tax  deed  "in  due  form"  for  said  real 
estate  upon  a  previous  sale  of  the  same  to  him  for  de- 
linquent taxes.  On  October  15,  1883,  Sedgwick  and 
wife  executed  a  quit-claim  deed  for  the  same  land  to 
the  appellee.  Both  of  these  deeds  were  properly  re- 
corded. At  the  time  appellee  acquired  his  claim  to  the 
land  it  was  not  under  fence,  and  was  "uncultivated, 
unimproved,"and  covered  by  water  during  the  greater 
portion  of  the  year.  After  receiving  his  deed  from 
Sedgwick,  appellee  took  possession  thereunder  in 
1884,  and  each  year  he  would  harvest  the  grass  which 
grew  wild  thereon,  and  while  occupying  it  under 
color  of  title,  he  paid  the  taxes  and  made  permanent 
and  valuable  improvements,  such  as  fencing,  grading, 
and  ditching  said  land,  and  was  still  in  possession  at 
the  commencement  of  this  action.  On  July  11,  1895, 
the  appellant  obtained  a  deed  to  the  land  from  Lyle 
E.  Ripley,  and  before  the  commencement  of  this 
action,  demanded  possession  of  appellee. 

The  court  found,  as  a  conclusion  of  law,  that  appel- 
lee obtained  no  title  to  the  land  through  the  deed  from 
Sedgwick ;  but  that  such  conveyance  was  sufficient  to, 
and  did  give  him  color  of  title,  and  that  he  was  en- 
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titled  to  recover  for  taxes  paid  and  improvements 
made,  under  the  provisions  of  tlie  law  relative  to  oc- 
cupying claimants.  Appellant  insists  that  the  tax 
deed  to  Sedgwick  did  not  give  color  of  title  sufficient 
to  entitle  appellee  to  recover  the  taxes  paid  and  the 
value  of  permanent  improvements.  Section  1093, 
Burns'  R  S.  1894  (1080,  R.  S.  1881),  of  the  statute,  ap- 
plicable to  the  rights  of  an  occupant  of  land  under 
color  of  title,  provides  as  follows:  "The  purchaser  in 
good  faith  at  any  judicial  or  tax  sale,  made  by  the 
proper  person  or  officer,  has  color  of  title  within  the 
meaning  of  this  act,  whether  such  person  or  officer  had 
sufficient  authority  to  sell  or  not,  unless  the  want  of 
authority  was  known  to  the  purchaser  at  the  time  of 
the  sale;  and  the  rights  of  the  purchaser  shall  pass  to 
his  assignees  or  representatives.''  There  is  nothing  in 
the  finding  of  facts  tending  to  show  that  Sedgwick, 
through  whom  appellee  claimed  title,  at  the  time  he 
purchased  the  land  at  the  sale  for  delinquent  tax,  had 
any  knowledge  of  the  absence  of  authority  for  the  sale 
of  the  lanH  in  satisfaction  of  such  tax,  or  that  he  was 
not  a  purchaser  in  good  faith. 

Bad  faith  is  the  opposite  of  good  faith ;  it  is  a  species 
of  fraud,  and  therefore  is  never  presumed,  but  must 
be  proven  by  the  party  who  asserts  that  it  exists  in  a 
particular  instance.  It  follows,  as  a  necessary  se- 
quence under  the  facts,  when  applied  to  the  above  sec- 
tion of  the  statute,  that  appellee  had  a  colorable  title 
to  the  realty  in  controversy,  and  under  it,  having 
made  the  permanent  improvements  in  question,  we 
must  presume  that  they  were  made  in  good  faith,  until 
the  contrary  is  made  to  appear.  Hilgenberg  v.  Northupy 
134  Ind.  92.  Consequently,  when  it  was  judicially 
found  that  he  was  not  the  rightful  owner  of  the  land, 
he  was  entitled  to  avail  himself,  under  the  law,  of  the 
rights  of  an  occupying  claimant 
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It  is  further  contended  by  api)ellant  that  appellee 
ought  not  to  recover  in  this  action  as  such  claimant 
for  the  reason  that  he  exercised  his  right  so  to  do 
under  a  cross-complaint  in  the  main  action.  It  is  a  suf- 
ficient answer  to  this  contention  to  say  that  this  pro- 
cedure was  not  questioned  in  the  court  below,  and  ap- 
pellant cannot  be  heard  to  complain  of  it  for  the  first 
time  in  this  court. 

The  next  insistence  is  that  appellee^s  right  to  re- 
cover was  barred  by  the  limitation  statute  of  fifteen 
years,  applicable  to  the  foreclosure  of  a  lien  for  taxes. 
But  he  did  not  seek  a  foreclosure  of  any  such  lien. 
His  right  to  proceed  under  the  act  relative  to  occupy- 
ing claimants  accrued  when  he  was  found,  as  in  this 
action,  not  to  be  the  rightful  owner  of  the  land,  and 
its  recovery  awarded  to  the  appellant.  Section  1087, 
Bums'  R  8.  1894  (1074,  E.  S.  1881);  Weaterfield  v.  Wil- 
Hams,  59  Ind.  221. 

Appellant  filed  a  motion  requesting  the  court  to 
modify  its  judgment  so  as  to  award  a  recovery  only  for 
taxes  paid  by  the  appellee,  and  not  for  the  value  of 
the  improvementa  Under  the  facts  in  the  case,  the 
court  did  not  err  in  denying  this  motion. 

There  being  no  available  error  in  the  record,  the 
judgment  is  affirmed. 
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Telephone  Companies. — Discrimination  Between  Patrons. — Statute 
Constrtied, — Refusal  of  a  telephone  company  to  connect  the  instru- 
ment of  a  subscriber  with  that  of  another  patron  renders  it  liable 
to  the  penalty  imposed  by  the  Act  of  April  8, 1885,  requiring  every 
telephone  company  to  supply  all  applicants  with  telephone  con- 
nections and  facilities  without  discrimination  or  partiality,  as  the 
duty,  under  the  statute,  does  not  cease  upon  furnishing  the  instru- 
ment and  connecting  it  with  the  exchange,     p,  19S» 

Ybnibe  de  Novo. — When  Not  Granted, — ^A  venire  de  novo  need  not 
be  granted  because  the  verdict  in  an  action  for  a  statutory  penalty 
upon  two  alleged  violations  of  the  statute  assesess  the  damages  at 
the  amount  of  a  single  penalty  as  if  it  is  a  finding  upon  but  one 
paragraph  of  the  complaint,  without  noticing  the  other;  it  is  eqiv- 
alent  to  a  finding  against  the  plaintiff  upon  the  other,    p.  19S. 

Appeal. — General  Verdict. — Presumptions, — ^All  reasonable  presumjn 
tions  and  intendments  must  be  made  to  sustain  a  general  verdict. 
p,  193, 

From  the  Bartholomew  Circuit  Court.  Affirmed. 

Marshall  Hacker  and  Charles  F.  Bemyy  for  appel- 
lant. 

Geo.  W.  Cooper  and  C  B.  Cooper^  for  appellee. 

Monks,  C.  J. — This  action  was  brought  by  appellee, 
against  appellant,  to  recover  the  statutory  penalty 
under  section  5529,  Burns'  R.  S.  1894  (section  2.  p.  151, 
Acts  1885),  for  failure  and  refusal  on  the  part  of  appel- 
lant to  supply  appellee  with  "telephone  connection 
and  facilities  without  discrimination  or  partiality." 

The  complaint  was  in  two  paragraphs,  which  were 
substantially  the  same,  except  the  offense  was  alleged 
on  different  days.  Appellant's  separate  demurrer  for 
want  of  facts  to  each  paragraph  of  complaint  was 
overruled.  An  answer  in  three  paragraphs  was  filed, 
to  which  a  reply  of  general  denial  was  filed.  The 
cause  was  tried  by  jury,  and  a  general  verdict  ren- 
dered in  favor  of  appellee,  and  his  damages  assessed 
at  $100.00,  and  over  a  motion  for  a  venire  de  novOy  and 
a  motion  for  a  new  trial,  judgment  was  rendered  in 
favor  of  appellee. 
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The  first  objection  urged  to  the  complaint  is,  that 
the  act  upon  which  the  cause  of  action  is  based  em- 
braces more  than  one  subject,  telegraph  companies 
and  telephone  companies,  and  is  therefore  unconstitu- 
tional, under  the  provisions  of  'section  19,  Art  4,  of  the 
constitution  (section  115,  R  S.  1881,  115,  Bums^  R.  S. 
1894),  The  act  in  question  is  entitled,  "An  act  pre- 
scribing certain  duties  of  telegraph  and  telephone 
companies,  ♦  ♦  ♦  providing  penalities  therefor,  and 
declaring  an  emergency/*    Acts  1885,  p.  151. 

This  court  has  held  that  a  telephone  company  doing 
a  general  telephone  business  is  a  common  carrier  of 
news  in  the  sense  in  which  a  telegraph  company  is  a 
common  carrier,  and  that  section  2,  p.  151,  Acts  1885, 
section  5529,  supra^  prescribes  the  duties  of  telegraph 
and  telephone  companies  as  such  common  carriers. 
Gentraly  etc,  Telephone  Co.  v.  Bradbury,  106  Ind.  1,  and 
eases  cited ;  Central,  etc. ,  Telephone  Co.  v.  State,  ex 
ret,  118  Ind.  194, 10  Am.  St.  Rep.  114. 

The  subject  of  the  act  is  neither  telegraph  nor  tele 
phone  companies,  but  the  act  prescribes  the  duties  of 
such  companies  as  common  carriers.  It  was  proper  to 
name  in  the  title  the  common  carriers  covered  by  the 
provisions  of  the  act  This  act,  therefore,  embraces 
but  one  subject,  that  of  regulating  a  certain  class  of 
common  carriers  and  matters  properly  connected 
therewith,  and  is  not  invalid  for  the  reason  urged.. 

It  is  next  insisted  that  the  complaint  does  not  state 
a  cause  of  action  within  the  meaning  of  said  section  2 
of  said  act,  section  5529,  mpra. 

The  allegations  show,  among  other  things,  that  ap- 
pellant, at  the  time  stated,  owned  and  operated  a  gen- 
eral system  of  telephone  lines  in  the  city  of  Columbus, 
Indiana;  that  appellee  had  one  of  the  appellant's 
telephones  in  his  drug  store,  and  desiring  to  converse 
with  another  patron  of  appellant,  called  upon  the  ex- 
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change  and  asked  to  be  connected  with  said  other 
patron,  which  connection  was  refused  by  appellant 
Appellant  urges  that  the  section  upon  which  appel- 
lee predicates  this  action  applies  to  discrimination  be- 
tween applicants  for  telephones,  not  to  discrimina- 
tion between  patrons  of  a  telephone  company.  In 
other  words,  appellant's  contention  is  that  the  act  re- 
quires telephone  companies  to  furnish  an  instrument 
and  connect  it  with  its  exchange,  when  applied  for 
without  discrimination,  but  when  this  is  done,  the 
duty  of  the  company  to  such  person,  under  the  act, 
ceases,  and  that  no  penalty  can  be  recovered  under 
said  act  for  a  refusal  to  furnish  the  connection  and 
facilities  by  which  he  can  use  the  instrument. 

We  think  it  clear,  under  the  provisions  of  the 
section  in  controversy,  that  telephone  companies  are 
not  only  required  to  furnish  an  applicant  the  instru- 
ment and  properly  connect  the  same  with  its  ex- 
change, but  it  is  also  their  duty  to  supply  all  the  con- 
nections and  facilities  necessary  to  the  use  of  such 
instrument.  The  section  provides  that:  "Every  tele- 
phone company  ♦  ♦  ♦  shall  within  the  local  limits 
of  such  telephone  company's  business  supply  all  ap- 
plicants for  telephone  connections  and  facilities  with 
such  connections  and  facilities  without  discrimination 
or  partiality.  *  *"  Merely  furnishing  an  applicant 
with  an  instrument  and  connecting  the  same  with  the 
exchange  is  not  a  compliance  with  this  statute.  This 
alone  would  not  enable  such  person  to  use  the  tele- 
phone instrument.  After  the  telephone  instrument 
was  furnished  appellee  and  connected  with  the  ex- 
change, it  was  the  duty  of  appellant  each  time  when 
requested  by  appellee  to  make  such  connection  as 
would  enable  him  to  converse  with  the  person  named 
without  discrimination  or  partiality,  and  for  a  refusal 
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80  to  do  appellant  became  liable  to  appellee  as  pro- 
vided in  said  act. 

The  court  did  not  err,  therefore,  in  overruling  the 
demurrer  to  each  paragraph  of  the  complaint. 

Appellant  contends  that  if  the  jury  found  for  appel- 
lee on  both  paragraphs  of  the  complaint,  they  should 
have  assessed  the  damages  at  f 200. 00,  and  that  only 
having  assessed  the  damages  at  flOO.OO,  it  is  evident 
they  only  found  for  him  upon  one  paragraph.  That 
the  verdict  did.  not  cover  all  the  issues,  is  defective, 
and  the  court  therefore  erred  in  overruling  the  motion 
for  a  venire  de  novo. 

The  jury  returned  the  following  verdict:  "We,  the 
jury,  find  for  the  plaintiff  and  assess  his  damages  at 
?100.00."  The  statute  provides  that  any  person  or 
company  violating  any  of  the  provisions  of  the  act 
shall  be  liable  to  any  party  aggrieved  in  a  penalty  of 
flOO.OO  for  each  offense. 

The  rule  in  this  State  is  that  a  motion  for  venire  de 
fioiH)  will  not  be  sustained  unless  the  verdict,  whether 
general  or  special,  is  so  defective  and  uncertain  upon 
its  face  that  no  judgment  can  be  rendered  upon  it. 
Bartley  v.  Phillips,  114  Ind.  189,  and  cases  cited  on  p. 
192;  Boardj  etc.,  v.  Pearson,  120  Ind.  426,  16  Am.  St 
Rep.  325. 

A  verdict,  however  informal,  is  good  if  the  court  can 
understand  it.  Daniels  v.  McOinnis,  Admr.,  97  Ind.  549. 
The  verdict  in  this  case  is  not  informal  or  defective, 
even  if  appellant's  contention,  that  it  only  finds  for 
appellee  upon  one  paragraph  is  correct,  for  the  reason 
that  a  finding  in  favor  of  appellee  upon  one  paragraph 
of  his  complaint,  without  noticing  the  other,  would  be 
equivalent  to  a  finding  against  him  on  such  other 
paragraph.    Shaio  v.  Barnhart,  17  Ind.  183. 

The  verdict  in  this  case  being  general,  found  all  the 
Vol.  146—13 
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essential  facts  and  issues  in  favor  of  appellee,  and  all 
reasonable  presumptions  and  intendments  must  be 
made  to  sustain  it.  Louisvilky  ete.,  R.  R.  Co.  v.  fium- 
merSy  Admr.,  131  Ind.  241. 

If  it  were  conceded  that  the  jury  should  have  as- 
sessed the  damages  at  $200.00,  that  was  an  error  in 
favor  of,  and  not  against  appellant,  and  of  which  only 
appellee  could  complain.  What  we  have  said  disposes 
of  the  other  error  assigned. 

Judgment  affirmed. 


Manley  v.  Felty. 

[No.  17,924.    FUed  November  6, 1896.] 

PLBADma. — Action  on  Note  and  Mortgage, — Suffleieney  of  Answer. — 
In  an  action  on  a  note  and  to  foreclose  the  mortgage  security,  an 
answer  alleging  that  defendent  has  fully  paid  "all  the  notes  and 
items  charged  and  mentioned  in  the  complaint"  is  sufficient  to 
cover  the  obligations  of  both  the  note  and  the  mortgaga    p.  199, 

Tkaxjd,— Attorney  and  Client -^Exceseive  JPees.— Where  an  attorney 
at  law  makes  false  statements  to  his  client  as  to  the  value  of  land 
of  which  such  client  is  an  heir,  and  as  to  the  value  of  attorney's 
fees  in  asserting  claim  against  an  adverse  claimant,  and  falsely 
states  to  such  client  that  such  adverse  claimant  has  employed  all 
the  attorneys  in  the  town,  such  client  being  uneducated  and  un- 
informed as  to  the  value  of  the  land,  and  \minformed  as  to  what 
steps  had  been  taken  in  the  premises  by  the  adverse  claimant, 
such  false  statements  on  the  part  of  the  attorney  constitute  fraud, 
available  as  a  defense  to  a  note  given  to  the  attorney  for  excessive 
fees.    p.  £00. 

Appeal  and  Error. — When  Rulings  of  the  TYial  Court  are  Correct 
for  Reaeone  Other  Than  Counsel  Presents. — ^The  Supreme  Court 
will  not  reverse  the  ruling  of  the  trial  court,  if  correct,  even  though 
counsel  in  support  thereof  should  not  give  the  correct  reasons  for 
the  holding,    p.  198. 

Same. — Longhand  Manuscript  of  Evidence,  When  FUed. — BiU  of 
Exceptions, — The  longhand  manuscript  of  the  evidence  must  be 
filed  with  the  clerk  before  it  is  incorporated  in  the  biU  of  ex- 
ceptions,   p.  201, 
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From  the  Jay  Circuit  Court  Afflrmed. 

Headington  &  LaFollettey  and   P.  B.  Manley^  for 

appellant. 

LaFollette  &  Adair j  and  France  &  Merryman^  tor 
appellee. 

Hackney,  J. — Suit  by  the  appellant  upon  a  note  by 
the  appellee  for  |1,000.00,  with  a  credit  of  |522.00, 
and  to  foreclose  a  realty  mortgage  securing  the  same* 
Answer  in'four  paragraphs:  L  No  consideration.  2. 
That  all  of  the  balance  sued  for,  excepting  |100.00 
principal  and  $10.00  attorney's  fees,  was  promised 
without  consideration.  3.  Answering  as  to  all  but 
1110.00,  alleges  that  one  Felty  died  intestate  in  Ad- 
ams county,  the  owner  of  a  large  amount  of  real  and 
personal  property;  that  appellee  was  his  only  heir  at 
law  and  entitled,  by  descent,  to  all  of  said  property; 
that  a  Mrs.  Beerbower  claimed  to  be  the  lawful  widow 
of  the  decedent,  and  had  procured  herself  to  be  ap- 
pointed administratrix  of  the  estate;  that  she  claimed 
the  whole  of  said  estate  and  denied  that  the  appellee 
TV  as  an  heir  of  the  decedent;  that  the  appellant,  a 
practicing  attorney  in  Adams  county,  was  aware  of 
the  condition  of  said  estate  and  the  contention  about 
the  heirship  and  ownership  thereof;  that  the  appellee 
was  a  farmer,  uneducated  in  business  affairs  gener- 
ally, and  unable  to  read  or  write,  and  had  had  no  ex- 
perience in  business  or  in  legal  controversies  and  no 
knowledge  of  the  extent  or  value  of  attorney's  serv- 
ices, all  of  which  was  known  to  the  appellant  when 
he  went  to  the  appellee  and  told  him  that  he  was  the 
rightful  owner  of  all  of  said  property;  that  it  would  re- 
quire a  law  suit  to  obtain  it  from  Mrs.  Beerbower, 
whose  sons  were  shrewd  and  experienced  business 
men  and  were  assisting  her  to  maintain  her  claim  to 
the  property,  and  had  employed  all  the  lawyers  in  De- 
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catur  to  represent  her;  that  it  would  take  a  great  deal 
of  work  and  expense  to  fight  the  case  and  recover  the 
property  from  her;  that  he  could  and  would  recover 
for  appellee  all  of  said  property;  that  the  attorney's 
fees  therefor  would  be  reasonably  f  1,000.00,  and  that 
no  lawyer  could  be  employed  for  less.  It  was  alleged 
that  all  of  the  statements  by  the  appellant  were  false 
and  were  made  fraudulently  and  for  the  wrongful  pur- 
pose of  inducing  the  appellee  to  execute  a  note  and 
mortgage  for  |1,000.00.  It  was  further  alleged  that 
the  appellant  had  falsely  and  fraudulently  repre- 
sented the  value  of  said  real  estate  to  be  14,000.00, 
when  it  was  worth  but  f 2,000. 00;  that  the  appellee 
was  unacquainted  with  the  value  of  real  estate  in  the 
locality  of  that  in  question,  and  fully  relied  upon  the 
appellant's  statement;  that  he  relied  upon  and  be- 
lieved all  of  the  appellant's  statements,  and  in  reliance 
thereon  did  execute  the  note  and  mortgage  in  suit; 
that  no  litigation  was  had,  but  instead  the  case  was 
compromised  by  the  appellant,  Mrs.  Beerbower  receiv- 
ing half  the  real  estate  and  all  of  the  personal,  and  ex- 
ecuting her  note  for  a  difference  of  fSOO.OO,  and  the 
appellee  receiving  real  estate  of  the  value  of  f  1,000.00; 
that  the  appellant  obtained  and  appropriated  from 
said  note  |350.00,  and  that  the  services  rendered  were 
worth  but  $50.00,  to  which  should  be  added  |5.00  as 
an  attorney's  fee  on  said  amount  The  fourth  answer 
was  that  appellee  had  "fully  paid  said  plaintiff  all  the 
notes  and  items  charged  and  mentioned  in  the  *  com- 
plaint long  before  *  suit." 

The  appellee  filed  also  a  cross-complaint  alleging 
the  same  facts  alleged  in  the  third  answer,  and  seek- 
ing a  cancellation  of  the  note  and  mortgage  and  the 
quieting  of  his  title  against  the  appellant 

Demurrers  were  overruled  as  to  each  answer  and  as 
to  the  cross-complaint.    Issue  was  joined  and  a  trial 
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resulted  in  a  finding  and  decree  in  favor  of  the  appel- 
lant for  f  141.24,  and  the  foreclosure  of  the  mortgage. 
A  motion  for  a  new  trial  was  overruled,  exceptions 
n  ere  reserved,  and  the  several  *rulings  mentioned  are 
here  assigned  as  error. 

The  suflSciency  of  the  first  answer  is  not  questioned; 
that  of  the  second  is  expressly  conceded;  that  of  the 
third  involves  the  same  questions  presented  as  against 
the  cross-complaint,  and  the  fourth  is  objected  to  as 
not  broad  enough  to  cover  the  entire  cause  of  action 
sued  upon.  The  allegation:  ^^All  the  notes  and  items 
charged  and  mentioned  in  the  complaint"  was  suf- 
ficient, in  our  opinion,  to  cover  the  obligations  of  both 
the  note  and  the  mortgage  as  pleaded  in  the  complaint 
and  was  not  objectionable  upon  demurrer. 

The  sufficiency  of  the  third  answer  and  of  the  cross- 
complaint  is  attacked  by  counsel  for  the  appellant  as 
not  alleging  positive  fraud,  since,  as  claimed,  the  alle- 
gations consist  in  mere  opinions  and  predictions  as  to 
the  extent  of  service  necessary,  the  value  of  lands,  and 
the  extent  of  resistance  by  Mrs.  Beerbower,  and  since 
no  allegation  was  made  as  to  diligence  on  the  part  of 
the  appellee  to  learn  and  act  upon  the  truth  in  any  of 
the  matters  in  which  he  alleges  he  was  deceived  by  the 
appellant  Their  sufficiency  is  attacked  also  as  not  al- 
leging facts  constituting  constructive  fraud.  Counsel 
for  the  appellee  do  not  seek  to  uphold  the  ruling  of  the 
lower  court  upon  the  first  proposition,  that  as  to  posi- 
tive fraud.  It  is  neither  claimed  that  an  allegation 
of  diligence  was  made,  nor  that  it  was  unnecessary, 
but  it  is  urged  that  the  relation  of  attorney  and  client 
existed  and  required  from  the  appellant  the  utmost 
good  faith,  and  permitted  the  appellee,  without  inves- 
tigation, to  rely  upon  the  statements  and  representa- 
tions of  the  appellant,  and  that  the  burden  rested 
upon  the  appellant  to  prove  the  truth  and  good  faith 
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of  his  statements  and  representations.  In  other 
words,  the  contention  of  counsel  for  the  appellee  is, 
that  each  of  the  pleadings  in  question  alleges  con- 
structive fraud  in  prcfcuring  the  note  and  mortgage 
for  an  excessive  sum.  # 

Though  counsel  should  not  give  the  correct  reason 
supporting  the  ruling  of  the  trial  court,  if  it  is  ap- 
jjarent  that  the  ruling  was  correct,  this  court  will  not 
reverse  the  ruling.  Otherwise  the  value  of  a  decision 
as  authority  would  depend,  not  upon  the  allegations 
of  the  pleading  upheld  or  condemned,  nor  upon  the 
reasoning  of  the  court  in  its  decision,  but  upon  the 
strength  of  the  reasons  given  by  counsel  for  or  against 
the  pleading. 

Upon  the  question  of  diligence,  it  has  been  settled 
that  a  contracting  party  may  rely  on  the  express  state- 
ment of  an  existing  fact,  the  truth  of  which  is  un- 
known to  him,  but  which  is  asserted  by  the  other  con- 
tracting party,  as  a  basis  for  mutual  agreement. 
Kramer  v.  Williamsonj  135  Ind.  655;  Jones  v.  Haiha- 
wai/y  77  Ind.  14;  Unions  etc.,  Ins.  Co.  v.  Huych^  6  Ind. 
App.  474;  Frenzel  v.  Miller ^  37  Ind.  1. 

Of  course,  this  proposition  must  be  regarded  in  the 
light  of  another  which  is  equally  well  settled,  that  one 
may  not  rely  upon  the  truth  of  a  statement  which  he 
knows  to  be  untrue,  or  which  is  manifestly  false.  It 
is  true  that,  ordinarily,  mere  representations  as  to 
value  are  not  suflScient  to  support  the  charge  of  fraud. 
Shade  Y.  Creviston,  93  Ind.  591;  Hartmanv.  Flaherty ^ 
80  Ind.  472;  Cagney  v.  Cuson^  77  Ind.  494;  Neidefer  v. 
ChastaiUj  71  Ind.  363;  Kennedy  v.  Richardson,  70  Ind. 
524.  But,  as  said  in  1  Blgelow  on  Fraud,  p.  496:  "The 
rule  however  that  representations  of  value  will  not  be 
considered  by  the  courts  is  not  universal;  we  have  else- 
where seen  that  if  a  fiduciary  or  confidential  relation 
exists  between  the  parties,  representations  of  value 
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made  by  the  party  holding  the  position  of  trust  or  con- 
fidence  have  the  same  effect  as  ordinary  representa- 
tiona  of  fact  And  these  probably  are  not  the  only 
cases  in  which  the  law  will  take  notice  of  such  repre- 
sentations. If  one  of  the  parties  to  a  sale  assumes  to 
have  special  knowledge  of  the  value  of  the  property, 
in  regard  to  which  the  other,  being  known  to  be  igno- 
rant, trusts  entirely  to  the  good  faith  of  the  former,  to 
the  former^s  knowledge,  it  may  be  very  proper  to  treat 
representations  of  value  as  standing  upon  the  same 
ground  as  representations  of  fact" 

To  the  latter  proposition  are  cited  Stover's  Adm^ra  v. 
Wood,  26  N.  J.  Eq.  417;  Bradbury  v.  Haines,  60 
N.  H.  123;  Estell  v.  Myers,  64  Miss.  174;  Ptcard 
V.  McCormick,  11  Mich.  68;  8tmar  v.  Canady, 
53  N.  Y.  298;  Cruess  v.  Fessler,  39  Cal.  336, 
and  other  cases.  We  have  examined  the  cases  cited 
and  find  that  they  support  the  text 

In  Picard  y.  McCormick,  supra,  it  was  said:  "In  the 
case  before  us  the  alleged  fraud  consisted  of  false 
statements  by  a  jeweler  to  an  unskilled  purchaser  of 
the  value  of  articles  which  none  but  an  expert  could 
be  reasonably  supposed  to  understand.  The  dealer 
knew  of  the  purchaser's  ignorance,  and  deliberately 
and  designedly  availed  himself  of  it  to  defraud  him. 
We  think  it  cannot  be  laid  down  as  a  matter  of  law 
that  value  is  never  a  material  fact;  and  we  think  the 
circumstances  of  this  case  illustrate  the  impropriety 
of  any  such  rule."' 

In  the  present  case,  as  to  the  services  required  and 
their  value,  the  appellant,  by  reason  of  his  profession, 
must  be  held  to  possess  special  knowledge  and  skill, 
and  the  appellee  alleges  his  dense  ignorance;  the  ap- 
pellant's knowledge  of  that  fact,  his  own  reliance  upon 
the  appellant  who  designed  to  deceive  the  appellee. 
These  allegations  would  bring  the  case  within  the 
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rules  quoted  from  Bigelow.  We  are  not  prepared  to 
say,  in  this  ease,  that  the  false  representation  of  the 
value  of  the  land,  as  alleged,  falls  within  the  general 
rule  that  the  mere  exa^erations  of  value,  in  puffing 
one's  goods  which  he  desires  to  sell,  must  be  expected 
from  the  vendor,  and  cannot  be  relied  upon  by  the  ven- 
dee. Here  a  false  statement  is  alleged  with  reference 
to  the  value  of  an  estate,  not  for  the  purpose  of  induc- 
ing the  appellee  to  purchase,  but  to  excite  his  interest, 
to  magnify  the  stake  for  which  the  litigation  must  be 
waged,  to  induce  the  impression  that  Mrs.  Beerbower, 
in  whose  behalf  all  of  the  attorneys  of  Decatur  had 
been  employed,  would  make  a  vigorous  defense 
against  the  claim  and  altogether  excuse  a  charge  of 
f  1,000.00,  where,  as  alleged,  the  service  was  worth  but 
fSO.OO. 

The  false  representation  that  all  of  the  attorneys  of 
Decatur  had  been  employed  was  a  representation  as 
to  an  existing  fact,  it  was  not  a  mere  prediction,  nor  a 
simple  opinion,  but  was  made  as  the  basis  of  an  ex- 
travagant overcharge  for  services. 

The  argument  of  counsel  includes  a  discussion  of 
the  question  as  to  whether  the  rule  does  not  apply 
here  that,  where  the  relation  of  attorney  and  clieilt  ex- 
ists it  must  appear  that  the  advantage  gained  by  the 
attorney  was  conscionable  and  altogether  fair.  If  this 
rule  applies  it  is  apparent  that  the  alleged  false  state- 
ments of  the  appellant  not  only  tended  to  induce  the 
exorbitant  obligation  of  the  appellee,  but  actually 
did  overreach  him.  It  is  not  necessary  to  our  decision 
that  we  pass  upon  this  question,  and  we  only  cite  some 
of  the  cases  which  hold  that  the  relation  of  attorney 
and  client  arises  concurrently  with  the  execution  of 
the  contract  of  employment,  and  requires  good  faith 
on  the  part  of  the  attorney  in  disclosing  the  facts 
within  his  knowledge  upon  which  the  compensation 
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may  properly  be  measured.  White  v.  Whaley,  40  How- 
ard Pr.  353;  Ryan  v.  Ashton,  42  la.  365.  The  pleadings, 
ill  our  opinion,  were  sufficient  in  charging  positive 
fraud. 

Other  questions  are  discussed  upon  the  motion  for 
a  new  trial,  all  depending  upon  the  evidence,  but  the 
appellee^s  objection  to  a  consideration  of  the  evidence 
must  prevail.  It  is  certified  by  the  clerk,  "that  on  the 
Slst  day  of  May,  1895,  the  official  shorthand  reporter, 
who  took  down  the  evidence  in  said  cause,  filed  in  my 
office  his  longhand  transcript  and  manuscript  thereof, 
and  the  plaintiff  at  the  same  time  filed  his  bill  of  ex- 
ceptions, which  longhand  manuscript  was  made  a  part 
thereof,  which  is  the  same  manuscript  of  the  evidence 
incorporated  in  the  bill  of  exceptions." 

In  the  recent  case  of  Carlson  v.  StatCy  145  Ind.  650,  it 
was  said :  "It  is  settled  by  the  decisions  of  this  court 
that  the  filing  of  the  longhand  evidence  must  be  ante- 
cedent to  its  being  incorporated  into  the  bill  of  excep- 
tions by  the  signature  of  the  judge  to  such  bill." 

To  the  same  effect  are  the  cases  of  Marvin  v.  Sager^ 
US  Ind.  261;  Holt  v.  Rockhill,  143  Ind.  530;  Smith  v. 
State,  145  Ind.  176;  DeHart  v.  Board,  etc.,  143  Ind. 
363;  Beatty  v.  Miller,  post  231. 

The  most  favorable  construction  of  this  record  for 
the  appellant  is,  that  the  longhand  manuscript  and 
the  bill  of  exceptions  were  filed  at  the  same  time,  and 
that  the  former  had  not  been  filed  before  it  was  incor- 
porated in  the  bill. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Terrb  Haute  and  Indianapolis  Railroad  Co. 
jjS  agl  V.  Becker,  Administratrix. 

}*S  ^1  [No.  17,090.     Piled  November  10,  1896.] 

Railroad  Compakibs. —I^ufj^  as  to  Notice  of  Whereabouts  of  Work 
or  Wild  Trains, — A  railroad  company  operating  a  single  track 
road,  owes  no  duty  to  its  employes  upon  its  regular  trains  to  adopt 
a  rule  requiring  notice  to  be  given  to  such  employes  of  the  where- 
abouts of  work  or  wild  trains,  in  addition  to  a  rule  printed  with 
time  table  of  all  regular  trains,  requiring  the  conductors  and  engine- 
men  of  all  work  or  wild  trains  to  keep  their  trains  out  of  the  way 
of  all  regular  trains,  and  in  no  case  to  occupy  the  main  track  of 
the  road  within  ten  minutes  of  the  time  of  any  regular  train,  jp.  £16. 

Same. — Presumption  that  Employes  Will  Discharge  Their  Duty. — 
A  railroad  company  has  a  right  to  prestune  that  its  servants  in 
charge  of  a  work  train  will  discharge  their  duty  as  provided  by  a 
rule  requiring  them  to  keep  out  of  the  way  of  all  regular  trains, 
and  is  exempt  from  liability  for  injuries  resulting  from  a  violation 
of  the  rule  by  an  employe  when  the  injury  is  the  direct  or  proxi- 
mate cause  of  such  violation,    p,  £17, 

Same. — R%de8  for  Protection  of  Employes,— It  is  the  duty  of  a  rail- 
road company  to  adopt  and  enforce  suitable  rules  or  regulations  for 
the  protection  of  employee,  and  the  company  is  not  liable  for  in- 
juries resulting  from  the  violation  thereof,    jp.  £17, 

Special  FiSDiSQe, —When  may  he  Disregarded, — Special  findings 
that  are  of  the  nature  of  legal  conclusions  can  serve  no  puxpose  in 
a  special  verdict  and  may  be  disregarded,    p,  £19, 

From  the  Cass  Circuit  Court*  Reversed. 

Bayless  &  Guenther^  McConnell  &  Jenkins,  and 
Miller  J  Winter  &  Elam,  for  appellant. 

J).  H.  Chase,  and  D.  D.  Fickle,  for  appellee. 

Jordan,  J. — Mary  A.  Becker,  as  the  administratrix 
of  her  deceased  husband,  Martin  Becker,  sued  appel- 
lant to  recover  damages  on  account  of  its  alleged 
wrongful  act,  which  resulted  in  the  death  of  the  de- 
cedent while  in  the  senice  of  appellant,  serving  as  a 
fireman  upon  one  of  its  freight  trains. 

There  was  a  special  verdict  returned  by  the  jury, 
and  upon  it  the  court  rendered  judgment  in  favor  of 
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appellant  upon  the  second  paragraph  of  the  com- 
plaint, and  in  favor  of  appellee  upon  the  third  para- 
graph for  f 6,000.00,  the  sum  awarded  by  the  jury. 

This  latter  paragraph,  after  setting  out  the  char- 
acter and  surroundings  of  appellant's  railroad,  espe- 
cially that  part  of  it  lying  between  Crawfordsville 
Junction  and  Rockville,  and  after  further  averring 
that  its  road  was  "a  single  track  railroad,"  and 
operated  by  "telegraph  orders"  from  the  company^s 
main  office  at  the  city  of  Terre  Haute,  and  that  the 
death  of  Martin  Becker  was  occasioned  by  the  train 
upon  which  he  was  firing,  colliding  with  a  certain 
train  which,  on  the  day  of  the  fatal  accident,  had  been, 
by  appellant's  train  dispatcher,  ordered  to  "work 
i  wild,"  etc.,  then  apparently  proceeds  upon  the  theory 

I  that  said  accident  was  due  to  the  neglect  of  the  appel- 

lant to  notify  decedent  and  those  in  charge  of  the  train 
I  upon  which  he  was  at  the  time  at  work,  of  the  "where- 

i  abouts"  of  the  train  which  had  been  ordered  to  "work 

wild." 

The  sufficiency  of  the  paragraph  upon  which  the 
special  verdict  is  founded  is  assailed,  but  as  the  ques- 
tions involved  are  better  presented,  under  the  special 
verdict,  we  may  address  our  consideration  to  it,  with- 
out directly  passing  upon  the  sufficiency  of  the  para- 
graph in  controversy.  Omitting  the  facts  found  by 
the  jury,  which  are  not  essential  to  the  determination 
I  of  the  principal  legal  propositions  at  issue  in  this  ap- 

peal, we  may  properly  set  out  the  remainder  of  the 
special  verdict,  which  is  as  follows: 

"2.     That  said  railroad  between  said  cities  of  Terre 
Haute  and  Logansport  on  and  before  said  date  con- 
i  sisted  of  but  one  main  track,  with  switches  and  side 

tracks  at  intervening  stations,  and  was  a  single-track 
railroad,  having  a  line  of  telegraph  along  said  main 
track  from  said  city  of  Terre  Haute  to  said  city  of  Lo- 
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gansport,  and  had  telegraph  offices  at  all  the  principal 
stations  on  said  railroad,  including  the  stations  of 
Judson  and  Waveland,  but  had  none  at  Dooleys,  with 
the  principal  telegraph  office  in  the  city  of  Terre 
Haute,  at  which  point  the  chief  train  dispatcher  for 
said  defendant  had  his  headquarters  and  offices,  and 
from  which  point  said  defendant  controlled  the  move- 
ments of  its  trains  on  said  railroad  by  orders  through 
the  use  of  its  said  lines  of  telegraph. 

"3.  That  on  and  before  said  10th  day  of  December, 
1889,  the  defendant  was  operating  and  running  four 
regular  trains,  two  of  which  were  passenger  and  two 
were  freight,  daily,  southbound;  and  four  regular 
trains,  two  of  which  were  passenger  and  two  were 
freight,  daily,  northbound  over  said  railroad  between 
the  said  cities  of  Terre  Haute  and  Logansport;  the 
time  of  the  departure  and  arrival  of  said  trains  at 
the  different  stations  on  said  railroad  were  fixed  by 
said  defendant,  and  printed  in  printed  time  tables, 
and  issued  to  all  its  servants  engaged  then  and  there 
in  operating  and  running  said  trains. 

"That  on  the  backs  of  said  time  tables  were  printed 
rules,  made  by  said  defendant  for  the  direction  and 
government  of  all  its  servants  engaged  in  running  and 
operating  said  trains,  all  of  which  rules  were  in  force 
on  and  before  said  10th  day  of  December,  1889. 

"That  by  said  rules  of  the  defendant  it  was  the  duty 
of  conductors  and  enginemen  of  all  work  and  wild 
trains  to  keep  their  trains  out  of  the  way  and  off  the 
time  of  all  regular  passenger  and  freight  trains  of  the 
defendant,  and  in  no  case  to  occupy  the  main  track 
within  ten  minutes  of  the  time  of  any  regular  train. 

"That  said  rule  61  on  said  time  table  was  as  follows, 
to- wit: 

"  ^All  work  and  wild  trains  will  keep  out  of  the  way 
and  oflE  the  time  of  all  regular  passenger  and  freight 
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trains,  and  in  no  case  occupy  the  main  track  within 
ten  minutes  of  the  time  of  any  regular  train/ 

"That  by  the  said  rules  of  the  defendant  it  was  the 
duty  of  conductors  of  all  wood  and  work  trains  of  de- 
fendant at  the  close  of  each  day  to  report  to  the  dis- 
patching oflBice  of  said  defendant  by  telegraph  the 
limits  of  the  main  track  they  intend  to  occupy  the  fol- 
lowing day  with  their  trains,  and  to  never  exceed  the 
limits  specified,  without  special  telegraph  or  written 
authority.  That  rule  82  on  said  time  table  was  as  fol- 
lows,  to- wit:  ^Conductors  of  all  wood  and  work  trains 
must,  at  the  close  of  each  day,  report  to  the  dispatch- 
ing office  by  telegraph  the  limits  of  the  main  track 
they  intend  to  occupy  the  following  day,  and  must 
never  exceed  the  limits  specified,  without  special  tele- 
graph or  written  authority/ 

"That  by  the  said  rules  of  the  defendant,  enginemen 
were  held  accountable  for  the  speed  of  their  trains  and 
the  due  observance  of  signals  ahead,  and  were  equally 
responsible  with  the  conductors  of  their  trains  for 
keeping  off  the  time  of  other  trains.  That  rule  101  on 
said  time  table  was  as  follows,  to-wit:  The  engine- 
men  will  be  held  accountable  for  the  speed  of  the  train 
and  due  obsei'vance  of  signals  ahead,  and  will  be 
equally  responsible  with  the  conductor  for  keeping  off 
the  time  of  other  trains.^ 

"That  by  the  rules  of  the  defendant,  telegraph 
orders  from  the  dispatching  office  of  the  defendant  to 
its  conductors  and  enginemen  were  to  be  sent  by  de- 
fendant's train  dispatchers  personally,  and  said  train 
dispatchers  in  giving  and  sending  such  orders  in  the 
line  of  duty  represented  the  superintendent  of  the  de- 
fendant and  had  authoritv  to  act  and  direct  the  con- 
ductors  and  enginemen  of  the  defendant  in  respect  to 
the  movements  of  trains  under  their  care  and  control. 
That  rule  118  on  said  time  tables  was  as  follows,  to- 
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T\it:  ^Train  dispatchers  shall,  themselves,  send  all 
messages  involying  the  movements  of  the  trains,  and 
must  not  permit  another  person  to  do  it  for  them.- 

"That  rule  No.  119  on  said  time  table  was  as  follows, 
to- wit :  *  All  special  orders  by  telegraph  for  the  move- 
ments of  trains  will  be  numbered  consecutively,  com- 
mencing with  No.  1  on  the  first  day  of  each  month, 
and  must  be  sent  to  all  trains  named  in  the  order,  at 
the  same  time  addressed  to  the  conductors  of  the 
trains  for  which  they  are  intended,  and  signed  by  the 
train  dispatchers,  who,  in  the  line  of  their  duty,  repre- 
sent the  superintendent.^  -That  by  the  said  rules  of  the 
defendant  all  trains  were  to  be  run  under  the  direc- 
tion of  the  conductors,  except  when  their  directions 
conflicted  with  the  defendant's  rules,  or  involved  risk 
or  hazard,  in  which  case  the  enginemen  were  declared 
to  be  equally  responsible  with  the  conductors. 

"That  rule  80  on  said  time  table  was  as  follows,  to- 
wit:  ^All  trains  must  run  under  the  direction  of  the 
conductor,  except  when  his  directions  conflict  with 
these  rules,  or  involve  risk  or  hazard,  in  which  case 
the  enginemen  will  be  held  equally  responsible  with 
the  conductor.  Conductors  will  be  held  responsible 
for  the  safe  management  of  their  trains,  and  for  the 
proper  behavior  and  performance  of  duty  by  their 
trainmen.  They  must  not  allow  any  person  to  ride  in 
the  baggage,  mail  or  express  cars,  whether  connected 
with  the  road  or  not,  except  those  whose  duties  re- 
quire them  to  be  there.' 

"4.  That  on  and  before  the  10th  day  of  December, 
1889,  the  stations  of  defendant's  railroad,  going  nortli 
from  the  station  of  Rockville,  were  situated  in  the  fol- 
lowing order  and  distance  north  from  said  Rockville, 
to-wit:  Sand  Creek,  four  and  two-tenths  miles;  Jud- 
son,  seven  and  six-tenth  miles;  Dooley,  eleven  and 
two-tenth  miles;  Waveland,  fourteen  and  seven-tenth 
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miles;  that  Crawfordsville  Junction  was  twenty- nine 
miles  and  five-tenths  north  of  said  Bockville. 

"5.  That  on  and  before  the  said  10th  day  of  Decem- 
ber, 1889,  the  main  track  of  said  defendant  railroad 
between  the  stations  of  Crawfordsville  Junction  and 
Bockville  was  crooked  and  full  of  short  and  sharp 
curves,  and  between  the  stations  of  Waveland  and 
Judson  the  said  main  track  followed  the  general 
course  and  crooked  windings  of  Little  Raccoon  Creek 
for  a  distance  of  about  eight  miles,  and  was  full  of 
short  cun-es,  where  the  approach  of  trains  in  either 
direction  on  said  track  was  hidden  from  the  view  of 
defendant's  servants  on  trains  coming  from  the  op- 
posite direction  by  bluffs,  hills,  woods  and  brush,  and 
between  the  stations  of  Waveland  and  Dooley,  and  for 
a  distance  of  tout  miles  on  said  track,  there  were  six 
or  seven  short  and  sharp  curves  in  said  track,  and  also 
a  reverse  curve  of  very  short  radii,  with  high  banks  of 
earth  and  trees  on  the  side  of  said  track,  and  particu- 
larly dangerous  to  servants  of  said  defendant  running 
and  operating  its  trains  of  cars  thereon,  by  reason  of 
their  inability  to  see  trains  approaching  from  the  op- 
posite direction  on  account  of  said  curves,  banks  of 
earth,  trees  and  brush,  in  time  to  prevent  collisions 
and  accidents  to  said  trains  and  to  themselves. 

"6.  That  on  and  before  the  said  10th  day  of  Decem- 
ber, 1889,  the  plaintiff's  decedent,  Martin  Becker,  was 
a  servant  of  the  defendant,  and  then  and  there  em- 
ployed and  engaged  in  the  service  of  the  defendant  as 
a  fireman  on  defendant's  locomotive  engine  No.  117, 
which  engine,  on  said  date,  and  at  the  time  of  the  col- 
lision, hereinafter  found,  was  attached  to  and  hauling 
one  of  the  defendant's  regular  freight  trains,  known 
as  local  No.  60,  and  northbound,  and  was  then  and 
there  between  the  stations  of  Dooley  and  Waveland 
on  the  defendant's  main  track,  and  then  and  there  on 
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time  according  to  the  time  tables  and  rules  of  the  de- 
fendant, and  having  then  and  there  the  right-of-way 
and  track  against  all  wood,  work  and  wild  trains  of 
the  defendant,  and  running  then  and  there  at  a  speed 
not  exceeding  twenty  miles  per  hour,  in  accordance 
with  the  rules  of  the  defendant  The  said  engine  No. 
117,  upon  which  the  plaintiff's  decedent,  Martin 
Becker,  was  then  and  there  engaged  in  his  duties  as 
fireman  aforesaid,  was  run  into  and  collided  with  an- 
other of  defendant's  engines,  to-wit:  No.  Ill,  which 
was  then  and  there  attached  to  and  engaged  in  haul- 
ing a  work  and  wild  train  of  the  defendant  south- 
bound, and  on  defendant's  main  track,  and  the  plain- 
tiff's decedent,  Martin  Becker,  was  then  and  there,  by 
means  of  said  collision,  crushed  and  injured  by  and  be- 
tween said  colliding  engines  and  their  tenders,  and 
then  and  thereby  instantly  killed.  That  said  Martin 
Becker  did  not  in  any  way  contribute  to  his  said  in- 
juries or  death,  nor  did  he  see  said  colliding  engine  No. 
Ill  in  time  to  save  his  life,  nor  was  he  guilty  of  any 
negligence  in  causing  or  occasioning  the  said  collision 
wherein  he  lost  his  life,  as  aforesaid,  and  was  at  the 
time  of  his  death  in  the  performance  of  his  duties  as 
fireman  aforesaid;  and  the  plaintiff  was  not  guilty  of 
any  negligence,  nor  did  she  contribute  in  any  way  in 
causing  the  injuries  or  death  of  said  Martin  Becker, 
her  decedent 

"7.  That  on  said  10th  day  of  December,  1889,  the 
said  local,  or  No.  60  train,  was  in  charge  of  one  James 
H.  Hardesty,  as  conductor,  and  said  engine  No.  117, 
upon  which  said  Martin  Becker  was  fireman,  was  in 
charge  of  one  William  Widgeon,  as  engineman,  and 
that  both  of  said  persons  were  servants  of  the  defend- 
ant at  the  time  said  local.  No.  60,  train  left  its  terminal 
point,  to-wit:  Terre  Haute;  and  also  at  the  time  said 
Becker  was  killed. 
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"That  said  local  train  left  Terre  Haute,  northbound, 
at  4:00  o'clock  a.  m.,  on  said  date,  on  time,  and  ar- 
rived at  said  station  at  7:55  a.  m.  and  on  time  on 
said  date,  going  north;  that  defendant  had  then  and 
there  at  said  station  of  Judson  a  telegi'aph  office  and 
telegraph  line  in  order,  and  an  operator;  that  said 
local  train  stopped  at  said  station  of  Judson  on  its 
arrival  there,  and  the  said  conductor  Hardesty  re- 
ported for  orders  to  the  defendant's  telegrapher  at 
said  station,  but  received  none  concerning  the  said 
work  or  wild  train  or  its  whereabouts  whatever. 

"8.  The  said  conductor  Hardesty  and  said  engine- 
man  Widgeon  and  said  decedent  Martin  Becker  were 
ignorant  of  the  whereabouts  of  said  work  or  wild 
train  on  said  10th  day  of  December,  1889,  and  previous 
to  the  time  of  said  collision,  and  that  said  defendant 
had  not  given  them,  or  either  of  them,  any  information 
or  notice  whatever  thereof,  and  that  they,  nor  either  of 
them  had  any  information  or  knowledge  of  the  fact 
that  said  work  train  was  on  said  date  working  wild 
on  said  main  track  between  the  stations  of  Crawfords- 
ville  Junction  and  Rockville  on  said  date. 

"9.  That  on  said  10th  day  of  December,  1889,  the 
defendant's  said  engine  No.  Ill,  which  collided  with 
said  engine  No,  117,  was  in  charge  of  Edward  J.  Tritt 
as  engineman,  and  the  said  work  or  wild  train  to 
which  the  said  engine  No.  Ill  was  attached  to  and  en- 
gaged in  hauling  at  the  time  of  the  collision  hereinbe- 
fore found,  was  in  charge  of  Frank  L.  Campbell  as 
conductor,  and  that  both  of  said  persons  were  then 
and  there  servants  in  the  service  of  the  defendant. 

«10.     That  on  the  10th  day  of  December,  1889,  and 

before  the  collision  hereinbefore  found,  the  said  Frank 

L.  Campbell,  as  conductor  of  the  defendant's  work  or 

wild  train  aforesaid,  at  Crawfordsville  Junction,  a 
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Btation  on  said  defendant's  railroad,  received  tele- 
graphic orders  from  the  train  dispatching  office  at 
Terre  Haute,  signed  by  the  train  dispatcher  of  said  de- 
fendant, in  respect  to  the  movement  of  said  work  or 
wild  train  for  said  10th  day  of  December,  1889,  where- 
in and  whereby  the  said  conductor  was  ordered  and 
directed  *to  work  wild  to-dav  between  Crawfordsville 
Junction  and  Eockville,^  and  was  so  working  wild 
with  his  said  train  at  the  time  of  said  collision,  and 
running  at  the  rate  of  twenty  miles  per  hour  with  his 
said  train. 

"11.  That  it  was  the  duty  of  saxid  conductor  Camp- 
bell and  engineman  Tritt,  on  said  10th  day  of  Decem- 
ber, 1889,  to  side  track  the  said  work  train  of  the  de- 
fendant, then  and  there  in  their  charge,  at  the  said 
station  of  Waveland,  and  then  and  there  await  the 
arrival  and  passage  at  said  point  of  said  .local  No.  60, 
going  north,  before  pulling  out  with  the  said  work 
train  going  south  on  the  main  track  of  said  defend- 
ant's railroad. 

**12.  That  said  local  No.  60  was  due  at  the  station 
of  Dooley  at  8:27  a,  m.,  and  at  the  station  of  Waveland 
at  8:52  a,  m.,  on  said  10th  day  of  December,  1889,  and 
was  on  time  at  said  station  of  Dooley;  that,  notwith- 
standing said  facts  and  their  duty  in  that  regard,  the 
said  conductor  Campbell  and  said  engineman  Tritt 
i*ecklessly,  carelessly,  and  negligently  pulled  out  from 
the  station  of  Waveland  on  said  date  with  the  said 
work  train  on  the  main  track  of  defendant's  railroad, 
southbound,  and  before  the  arrival  of  said  local,  or 
No,  (U\  and  on  the  time  of  said  local,  without  taking 
any  pnn^aution  to  prevent  a  collision  with  the  said 
local  No.  60,  northbound,  as  aforesaid,  and  ran  said 
onji'iue  No.  Ill  at  a  sjhhhI  of  twenty  miles  per  hour  and 
iH>lUdiHl  with  the  s;nd  engine  No.  117  at  and  on  the 
rt^verse  curve  on  said  main  track,  between  said  sta* 
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tions  of  Waveland  and  Dootey,  on  said  10th  day  of  De- 
cember, 1889,  at  8:40  a.  m.  of  said  day,  and  ttien  and 
there,  and  thereby,  by  means  of  said  collision,  in- 
stantly killed  the  plaintiff's  decedent,  Martin  Becker, 
who  was  then  and  there  engaged  in  his  duties  as  fire- 
man on  said  engine  No.  117,  and  not  in  any  way  at 
fault  in  respect  to  said  collision. 

"13.  That  the  defendant,  in  failing  to  notify  the  de- 
cedent, Martin  Becker,  the  conductor,  Hardesty,  and 
engineman.  Widgeon,  in  charge  respectively  of  said 
local,  or  No.  60,  train,  and  engine  No.  117,  hauling  said 
train,  on  said  10th  day  of  December,  1889,  at  or  before 
said  train  and  engine  arrived  at  the  said  station  of 
Judson  on  defendant's  said  railroad,  and  before  the 
said  collision,  of  the  whereabouts  of  said  work  train 
and  engine  No.  Ill,  hauling  the  same,  on  said  date, 
caused  the  collision  aforesaid  and  the  death  of  said 
Martin  Becker,  and  was  guilty  of  negligence  in  failing 
to  notify  said  Becker,  Hardesty  and  Widgeon  of  the 
whereabouts  of  said  work  train  and  engine  No.  Ill, 
on  said  day  before  said  collision. 

"14.  That  it  was  the  duty  of  the  defendant,  consid- 
ering the  many  short  curves  and  reverse  curves  on  its 
main  track,  and  the  inability  of  its  servants  operating 
its  trains,  to  see  approaching  trains  coming  from  the 
opposite  direction  thereon,  on  account  of  the  many 
short  curves  and  reverse  curves  on  its  main  track,  and 
the  bluffs,  banks  of  earth,  hills,  trees  and  brush  on  the 
side  of  the  main  track,  existing  between  said  stations 
of  Crawfordsville  Junction  and  Eockville,  on  and  be- 
fore said  10th  day  of  December,  J889,  to  have  notified 
the  servants  of  said  defendant,  then  and  there  in 
charge  of  said  local,  or  No.  60,  train,  and  said  engine 
No.  117  hauling  the  same,  including  the  decedent, 
Martin  Becker,  of  the  order  given  by  said  defendant's 
train  dispatcher  to  said  conductor  Campbell,  in  charge 
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of  said  work  or  wild  train  on  said  10th  day  of  Decem- 
ber, 1889,  *to  work  wild'  on  that  day  with  his  said 
train  between  said  stations  of  Crawfordsville  Junc- 
tion and  Rockville. 

"It5.  That  the  defendant,  for  more  than  one  year 
prior  to  the  said  10th  day  of  December,  1889,  had 
knowledge  of  the  many  short  and  sharp  curves  and  re- 
verse curves  on  its  main  track,  and  of  the  inability  of 
its  servants  to  see  approaching  trains  coming  from  an 
opposite  direction  on  said  main  track  on  account  of 
said  curve  and  reverse  curves,  high  banks  of  earth, 
hills,  trees  and  brush  on  the  side  of  said  track,  and  ex- 
isting between  said  stations  of  Crawfordsville  Junc- 
tion and  Bockville,  and  of  the  danger  to  its  servants 
operating  its  trains  from  collision  with  wild  trains  at 
or  near  reverse  curves  between  said  stations;  and  neg- 
ligently failed  to  make  any  rule  requiring  its  train  dis- 
patcher to  notify  regular  train  crews  that  wood  or 
work  trains  were  working  wild  between  said  stations 
in  time  to  prevent  collisions  or  accidents  at  or  near 
said  reverse  curves,  as  it  was  in  duty  bound  to  do  for 
the  protection  of  its  servants  operating  its  trains  be- 
tween said  stations." 

It  will  be  seen,  among  others,  that  the  following 
facts  are  disclosed  by  the  special  verdict:  that  ap- 
pellant's road  was  a  single-track  railroad,  leading 
from  Logansport  to  Terre  Haute,  consisting  of  a  main 
track  with  switches  and  side  tracks,  and  had  a  line  of 
telegraph  along  its  entire  road ;  that  on  and  before  De- 
cember 10, 1889,  being  the  day  on  which  the  fatal  col- 
lision occurred,  the  company  was  operating  and  run- 
ning daily  southbound  over  its  road  four  regular 
trains — ^two  passenger  and  two  freight — and  also  a 
like  number  running  north.  The  time  of  the  arrival 
and  departure  of  each  of  these  trains  at  the  respective 
stations  along  the  road  was  fixed  by  the  appellant  and 
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printed  in  time  schedules,  or  time  tables,  and  these 
were  issued  and  delivered  to  all  of  its  servants  then 
engaged  in  operating  said  trains.  On  the  inverse  sides 
of  these  time  tables  were  printed  rules  adopted  by  ap- 
pellant for  the  direction  and  government  of  all  of  its 
servants  engaged  in  operating  trains;  that  under 
these  rules  conductors  and  enginemen  of  all  work  and 
wild  trains  were  required  to  keep  the  same  out  of  the 
way  and  off  of  the  time  of  all  regular  passenger  and 
freight  trains,  and  in  no  case  to  occupy  the  main  track 
of  the  road  within  ten  minutes  of  the  time  of  any  regu- 
lar train;  that  by  these  rules,  the  enginemen  and  con- 
ductors were  equally  responsible  for  keeping  off  of  the 
time  of  other  trains.  On  said  10th  day  of  December 
appellee's  decedent  was  in  the  service  of  appellant  as 
a  fireman  on  engine  No.  117,  which,  on  that  day,  was 
attached  to  and  hauling  a  regular  freight  train  known 
as  local  No.  60,  which  was,  on  said  day,  northbound, 
and  at  the  time  of  the  collision  was  running  on  time 
between  the  stations  of  Dooley  and  Waveland,  and 
was  entitled  to  the  right-of-way  as  against  all  work 
and  wild  trains;  that  on  said  date,  and  before  the  acci- 
dent in  question,  the  appellant,  through  its  train  dis- 
patcher, the  latter,  under  the  rules  in  giving  and  send- 
ing orders  in  the  line  of  duty,  represented  the  superin- 
tendent of  the  company,  sent  an  order  to  the  con- 
ductor in  charge  of  the  work  train,  which  was  being 
drawn  by  engine  No.  Ill,  to  "work  wild"  with  his 
train  on  that  day  between  Crawfordsville  Junction 
and  Rockville.  That  the  conductor  and  engineman 
of  said  work  train  were  the  servants  of  appellant; 
That  local  No.  60  was  due  at  the  station  of  Dooley  at 
8:27  a.  m.,  and  at  Waveland  at  8:52  a.  m.;  that  it  was 
the  duty  of  conductor  Campbell  and  engineman  Tritt, 
in  charge  of  said  w^ork  train,  to  have  side  tracked 
their  train  at  Waveland  and  there  remain  until  the 
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arrival  and  passage  of  No,  60,  upon  which  Becker 
was  fireman,  but  disregarding  their  duty  in  this  re- 
spect: these  servants  of  appellant  "carelessly"  and 
"negligently"  "pulled  out  from  the  station  of  Wave- 
land  on  and  to  the  main  track"  and  started  south  be- 
fore the  arrival  at  this  station  of  No.  60,  "and  on  its 
time,"  without  taking  any  precaution  to  prevent  a  col- 
lision with  No,  60,  and  while  running  between  said 
stations  of  Dooley  and  Waveland  at  a  speed  of  twenty 
miles  per  hour,  said  work  train  met  and  collided  with 
the  northbound  local  No.  60,  on  the  reverse  curve  of 
the  track,  at  8:40  a.  m.,  on  said  10th  day  of  December, 
and  thereby  killed  said  Martin  Becker;  that  previous 
to  this  collision  the  appellant  gave  no  notice  to  the  de- 
ceased, nor  its  servants  in  charge  of  said  local  No.  60, 
of  the  "whereabouts"  of  this  w^ork  train  on  that  morn- 
ing, and  that  neither  he  nor  they  had  any  knowledge 
that  said  train  on  that  day  was  working  wild  between 
Crawfordsville  Junction  and  Rockville. 

The  principal  insistence  of  counsel  for  appellee  in 
answer  to  the  contention  of  counsel  for  appellant,  is, 
that,  under  all  the  circumstances,  negligence  result- 
ing  in  the  death  of  the  deceased  servant  must  be  im- 
puted to  the  appellant  for  the  following  reasons: 
First  In  ordering  the  work  train  to  work  wild  be- 
tween Crawfordsville  Junction  and  Rockville,  over  a 
part  of  its  road  which  they  insist,  under  the  facts,  is 
shown  to  be  dangerous.  Second.  Failure  to  notify 
Becker  and  the  servants  in  charge  of  the  train  upon 
which  he  was  at  work,  of  the  "whereabouts"  of  the 
wild  train  on  the  morning  in  question  previous  to  the 
accident.  Third.  Failure  to  adopt  a  rule  requiring 
notice  to  be  given  to  its  regular  trains  of  the  "where- 
abouts" of  wild  trains. 

These  facts,  in  connection  with  the  negligence  of 
the  employes  in  charge  of  the  work  train,  they  con- 
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tend,  constitute  the  proximate  cause  of  the  fatal  col- 
lision. It  may  be  conceded,  under  certain  circum- 
stances, a  railroad  company  would  be  guilty  of  action- 
able negligence  in  ordering  a  train  to  "work  wild"  in 
the  absence  of  notice  to  its  servants  along  its  line,  of 
the  fact,  in  the  event  the  injury  or  death  of  one  of  the 
latter  was  due  to  the  failure  in  whole  or  in  part  to 
give  such  notice.  But,  in  the  case  at  bar,  under  the 
facts  and  circumstances  as  thev  are  shown,  we  are  of 
the  opinion  that  it  cannot  be  affirmed  as  a  legal  prop- 
osition, that  the  death  of  appellee's  decedent  was 
due  to  or  resulted  from  any  negligence  of  the  appel- 
lant. The  reasons  for  this  conclusion,  we  think,  are 
obvious.  The  time  at  which  all  of  the  regular  pas- 
senger or  freight  trains  on  appellant's  road,  were  due 
to  arrive  at  and  depart  from  each  station,  had  been 
fixed  and  published  in  printed  schedules  or  time 
tables,  and  these  had  been  delivered  to  all  of  its  serv- 
ants engaged  in  operating  its  trains.  It  had  also 
adopted  and  caused  to  be  printed  and  delivered  to 
such  servants  a  series  of  rules  and  regulations  for 
their  guidance  and  control  in  conducting  and  running 
trains  under  their  charge.  One  of  these  rules  ex- 
pressly required  of  and  enjoined  upon  conductors  or 
others  of  its  employes  in  the  charge  of  work  and  wild 
trains,  the  duty  to  keep  such  trains  out  of  the  way  of 
all  regular  passenger  and  freight  trains,  and  under  no 
event  were  they  to  occupy  the  main  track  within  ten 
minutes  of  the  time  of  any  regular  train,  etc.  On  the 
morning  of  the  accident  in  question  the  jury  find,  in 
effect,  that  the  conductor  and  engineman  in  charge  of 
the  work  train  which  had  been  ordered  to  "work  wild" 
disregarded,  or  rather  neglected,  to  discharge  their 
required  duty  in  failing  to  side  track  their  train  at 
Waveland,  and  there  remain  until  the  arrival  and  de- 
parture from  said  station  of  the  local  freight  upon 
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which  Becker  at  the  time  was  serving  as  fireman;  that 
notwithstanding  their  duty  in  that  respect  they  "reck- 
lessly," "carelessly"  and  negligently  left  said  station 
with  their  train  before  the  amval  of  local  No.  60,  and 
on  the  time  of  the  latter,  without  taking  any  precau- 
tion to  prevent  the  collision  whereby  Becker  was 
killed. 

The  conclusion  that  the  death  of  appellee's  decedent 
was  wholly  due  to  the  negligence  of  the  conductor  and 
engineman  in  control  of  the  work  train,  in  leaving 
with  their  train  the  station  as  they  did,  before  the 
arrival  of  No.  60,  and  running  on  its  time,  cannot  be 
successfully  controverted,  and  is  the  only  reasonable 
and  legitimate  conclusion  that  can  be  deduced  from 
the  facts  in  the  case.  Appellee  admits  th^t  the  em- 
ployes in  charge  of  this  work  train  were  the  fellow- 
servants  of  the  deceased,  hence,  under  a  well  settled 
rule,  there  can  be  no  recovery  as  against  appellant  on 
account  of  his  death,  resulting  as  it  did,  under  the 
facts,  from  their  negligence.  It  clearly  appears,  we 
think,  from  the  finding  of  the  jury,  that  the  death  of 
the  servant  in  question  must  be  attributed  solely  to 
the  negligence  of  his  fellow-servants,  and  therefore 
precludes  a  recovery. 

It  cannot  be  said  that  ordering  the  train  in  question 
to  "work  wild,"  under  the  circumstances,  was  an  act 
of  negligence,  and  when,  in  this  connection,  we  con- 
sider the  rules  of  appellant  relative  to  the  duty  re- 
quired of  those  in  the  control  of  wild  trains,  the  law 
will  not  authorize  us  in  holding  that  in  addition  to 
these,  it  was  also  incumbent  upon  the  company  to 
notify  Becker  and  the  other  servants  in  control  of  his 
train  of  the  fact  that  the  train  in  controversy  was 
"working  wild,"  and  at  what  point  on  the  road  it  was 
previous  to  the  collision.  This  duty,  under  the  facts, 
was  not  required  of  the  appellant,  and  its  omission  to 
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give  notice  cannot  be  said  to  render  it  guilty  of  neg- 
ligence. It  had  the  right  to  presume  that  its  servants 
in  charge  of  the  work  train  would  discharge  their  duty 
as  provided  by  the  rules,  and  would  keep  out  of  the 
way  of  all  regular  trains,  and  not  run  upon  the  time 
of  any  of  the  latter.  Neither  does  it  appear  that  if 
such  notice  had  been  given  that  the  fatal  accident 
would  have  been  avoided.  Those  in  charge  of  the  local 
fi'eight  were  not  required  by  the  rules  to  look  out  for 
the  wild  train,  but  the  employes  in  charge  of  the  lat* 
ter  were  expressly  required  to  keep  out  of  the  way  and 
off  of  the  time  of  the  former,  hence,  under  the  circum- 
stances, we  fail  to  recognize  what  purpose,  if  any,  the 
Dotice  for  which  appellee  contends  would  have  served. 
Having  adopted  and  promulgated  these  rules  and 
time  schedules,  appellant,  when  it  gave  the  order  to 
**work  wild,"  had  the  right  to  presume  that  they 
would  be  obeyed  by  its  servants  in  control  of  the  work 
train. 

In  Rose  v.  Boston,  etc.,  R.  JB.  Co.,  58  N.  Y.  217,  it  is 
said :  "It  may  be  conceded  that  it  is  the  duty  of  a  rail- 
road corporation  to  prescribe,  either  by  means  of  time 
tables  or  by  other  suitable  modes,  regulations  for  run- 
ning their  trains  with  a  view  to  their  safety;  but  it  is 
obvious  that  obedience  to  these  regulations  must  be 
intrusted  to  the  employes  having  charge  of  the  trains. 
Such  obedience  is  matter  of  executive  detail  which, 
in  the  nature  of  things,  no  corporation  or  any  general 
agent  of  a  corporation  can  personally  oversee,  and  as 
to  which  employes  must  be  relied  upon." 

While  it  is  the  duty  of  the  master,  engaged  in  such 
complex  business  as  operating  a  railroad,  to  adopt  and 
enforce  definite  and  suitable  rules  or  regulations  for 
the  protection  of  his  servants,  when,  however,  this 
duty  has  been  discharged,  he  is  exempt  from  liability 
for  injuries  resulting  from  a  violation  of  the  rules  by 
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station  on  said  defendant's  railroad,  received  tele- 
graphic orders  from  the  train  dispatching  office  at 
Terre  Haute,  signed  by  the  train  dispatcher  of  said  de- 
fendant, in  respect  to  the  movement  of  said  work  or 
wild  train  for  said  10th  day  of  December,  1889,  where- 
in and  whereby  the  said  conductor  was  ordered  and 
directed  'to  work  wild  to-dav  between  Crawfordsville 
Junction  and  Kockville,^  and  was  so  working  wild 
with  his  said  train  at  the  time  of  said  collision,  and 
running  at  the  rate  of  twenty  miles  per  hour  with  his 
said  train. 

"11.  That  it  was  the  duty  of  said  conductor  Camp- 
bell and  engineman  Tritt,  on  said  10th  day  of  Decem- 
ber, 1889,  to  side  track  the  said  work  train  of  the  de- 
fendant, then  and  there  in  their  charge,  at  the  said 
station  of  Waveland,  and  then  and  there  await  the 
arrival  and  passage  at  said  point  of  said  .local  No.  60, 
going  north,  before  pulling  out  with  the  said  work 
train  going  south  on  the  main  track  of  said  defend- 
ant's railroad. 

"12.  That  said  local  No.  60  was  due  at  the  station 
of  Doolev  at  8:27  a.  m.,  and  at  the  station  of  Waveland 
at  8:52  a.  m.,  on  said  10th  day  of  December,  1889,  and 
was  on  time  at  said  station  of  Dooley;  that,  notwith- 
standing said  facts  and  their  duty  in  that  regard,  the 
said  conductor  Campbell  and  said  engineman  Tritt 
recklessly,  carelessly,  and  negligently  pulled  out  from 
the  station  of  Waveland  on  said  date  with  the  said 
work  train  on  the  main  track  of  defendant's  railroad, 
southbound,  and  before  the  arrival  of  said  local,  or 
No.  GO,  and  on  the  time  of  said  local,  without  taking 
any  precaution  to  prevent  a  collision  with  the  said 
local  No.  60,  northbound,  as  aforesaid,  and  ran  said 
engine  No.  Ill  at  a  speed  of  twenty  miles  per  hour  and 
collided  with  the  said  engine  No.  117  at  and  on  the 
reverse  curve  on  said  main  track,  between  said  sta- 
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tions  of  Waveland  and  Dooley,  on  said  10th  day  of  De- 
cember, 1889,  at  8:40  a,  m.  of  said  day,  and  then  and 
there,  and  thereby,  by  means  of  said  collision,  in- 
stantly killed  the  plaintiff's  decedent,  Martin  Becker, 
who  was  then  and  there  engaged  in  his  duties  as  fire- 
man on  said  engine  No.  117,  and  not  in  any  way  at 
fault  in  respect  to  said  collision. 

"13.  That  the  defendant,  in  failing  to  notify  the  de- 
cedent, Martin  Becker,  the  conductor,  Hardesty,  and 
engineman,  Widgeon,  in  charge  respectively  of  said 
local,  or  No,  60,  train,  and  engine  No.  117,  hauling  said 
train,  on  said  10th  day  of  December,  1889,  at  or  before 
said  train  and  engine  arrived  at  the  said  station  of 
Judson  on  defendant's  said  railroad,  and  before  the 
said  collision,  of  the  whereabouts  of  said  work  train 
and  engine  No.  Ill,  hauling  the  same,  on  said  date, 
caused  the  collision  aforesaid  and  the  death  of  said 
Martin  Becker,  and  was  guilty  of  negligence  in  failing 
to  notify  said  Becker,  Hardesty  and  Widgeon  of  the 
whereabouts  of  said  work  train  and  engine  No.  Ill, 
on  said  day  before  said  collision. 

"14.  That  it  was  the  duty  of  the  defendant,  consid- 
ering the  many  short  curves  and  reverse  curves  on  its 
main  track,  and  the  inability  of  its  servants  operating 
its  trains,  to  see  approaching  trains  coming  from  the 
opposite  direction  thereon,  on  account  of  the  many 
short  curves  and  reverse  curves  on  its  main  track,  and 
the  bluffs,  banks  of  earth,  hills,  trees  and  brush  on  the 
side  of  the  main  track,  existing  between  said  stations 
of  Crawfordsville  Junction  and  Eockville,  on  and  be- 
fore said  10th  day  of  December,  J889,  to  have  notified 
the  servants  of  said  defendant,  then  and  there  in 
charge  of  said  local,  or  No.  60,  train,  and  said  engine 
No.  117  hauling  the  same,  including  the  decedent, 
Martin  Becker,  of  the  order  given  by  said  defendant's 
train  dispatcher  to  said  conductor  Campbell,  in  charge 
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From  the  Parke  Circuit  Court.  Affirmed. 

Bice  &  Johnston^  and  A.  M.  Adams^  for  appellants. 

J.  M.  JohnSj  S.  D.  Puett^  and  J,  S.  McFaddin^  for 
appellees. 

Howard,  J. — The  appellees  filed  their  petition  be- 
fore the  board  of  county  commissioners  of  Parke 
county  for  the  improvement  of  a  certain  highway 
under  the  gravel  road  law  of  1885,  as  amended  by  the 
Acts  of  1891  and  1893,  being  sections  6879-6899,  Bums' 
R.  S.  1894. 

Such  proceedings  were  had  before  the  board  as  re- 
sulted in  the  establishment  of  the  work  prayed  for; 
and  on  an  appeal  to  the  circuit  court  the  action  of  the 
county  commissioners  was  confirmed  as  to  the  ap- 
pellants. 

The  questions  on  this  appeal,while  going  chiefly  to 
the  jurisdiction  of  the  board  and  of  the  circuit  court, 
are  yet  rather  technical  than  substantial;  the  prin- 
cipal contention  being  that  the  original  petition  for 
the  work  was  not  signed  by  a  majority  of  the  resident 
landholders  of  the  countv  whose  lands  were  within 
two  miles  of  the  proposed  improvement,  as  required 
by  the  statute.  The  board  decided  this  question 
against  appellants,  and  assumed  jurisdiction;  and  the 
circuit  court  held  that  the  appellants  had  not  been 
diligent  in  presenting  the  question  to  the  board  until 
after  the  report  of  the  viewers  was  made. 

An  examination  of  the  transcript  leads  us  to  the 
conclusion  that  while  the  ruling  of  the  court  may  have 
been  somewhat  technical,  it  was  yet  strictly  within 
the  requirements  of  the  statute  and  the  holdings  of 
this  court  The  objections  to  the  petition  were  not 
seasonably  made.  Section  6880,  Burns'  R.  S.  1894 
(1473,  E.  S.);  Forsythe  v.  Kreuter,  100  Ind.  27;  Oshom 


MAY  TERM,  1896— Vol.  146.  221 

Kessler,  Trustee  v.  The  State,  ex  rd.  Clark  et  aX. 

V.  Sutton^  108  Ind.  443;  Robinson  v.  Bippey^  111  Ind. 
112;  Hobbs  v.  Board,  etc.,  116  Ind.  376;  Evans  v. 
West,  138  Ind.  621. 

Appellees,  however,  insist  that  there  is  no  question 
before  us  for  decision  for  the  reason  that  it  does  not 
appear  from  the  transcript  that  the  bill  of  exceptions 
was  ever  filed  in  the  cause,  as  required  by  section  641, 
Burns'  R  S.  1894  (629,  R.  S.  1881).  This  section  of  the 
statutes  provides  that  "the  party  objecting  [to  the  de- 
cision] must,  within  such  time  as  may  be  allowed,  pre- 
sent to  the  judge  a  proper  bill  of  exceptions,  which,  if 
true,  he  shall  promptly  sign  and  cause  it  to  be  filed  in 
the  cause;  if  not  true,  the  judge  shall  correct,  sign,  and 
cause  it  to  be  filed  without  delay.  When  so  filed,  it 
shall  be  a  part  of  the  record.^'  In  the  present  case, 
the  bill  was  duly  presented  and  signed  by  the  judge; 
but  there  is  nothing  to  show  whether  it  was  ever  filed 
or  not  It  is  not  shown,  therefore,  that  the  bill  of  ex- 
ceptions is  a  part  of  the  record ;  and  no  question  is  pre- 
sented for  our  decision. 

This  question  has  been  frequently  passed  upon  in 
recent  cases  by  this  court.  Ueker,  Admx.,  v.  Bedford, 
etc.,  Co.,  142  Ind.  678;  Rivers  v.  State,  144  Ind.  16; 
Salem,  etc.,  Co.  v.  Hobbs,  Admr.,  144  Ind.  146,  and 
authorities  cited  in  those  cases. 

The  judgment  is  aflSrmed. 
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Schools. — Bdocation  of  School  Building. — Power  of  Totvnship  Trus-     r i 

tee.— Statute  Construed, — Sections  5920,  a,  b  and  c,  Bums'  R.  S.  fni   29J 
1894,  providing  that  the  change  of  site  and  removal  of  school  build- 
ing  must  be  done  by  petition  to  county  superintendent  signed  by 
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township  trustee  and  a  majority  of  the  patrons  of  the  school  where 
the  building  is  located,  takes  away  the  discretion  hitherto  exer- 
cised by  township  trustees  under  section  4444,  R.  S.  1881,  in  the 
matter  of  the  removal  and  relocation  of  the  site  of  a  public  school 
building. 
Baxe,— Moving  School  Building, — Erection  of  New  Building  on  New 
Site.— Statute  Construed. — Sections  5020,  a,  b  and  c.  Bums'  R.  S. 
1894,  must  be  construed  as  applicable  alike  to  cases  where  it  is  de- 
aired  to  build  a  new  schoolhouse  in  a  new  location,  as  it  is  to  the 
mere  removal  of  a  schoolhouse  to  a  new  location. 

From  the  Tippecanoe  Saperior  Court  Affimied. 
O.  P.  Haywood  and  C.  A.  Burnett^  for  appellant. 

Davidson  d:  Storms  and  C  E,  Thompson^  for  ap- 
pellees. 

Howard,  J. — This  action  was  brought  by  the  re- 
lators for  a  writ  of  mandate,  to  require  the  api)ellant 
school  trustee  to  employ  a  teacher  for  and  to  take 
charge  of  and  maintain  a  school  in  schoolhouse  No.  1^ 
located  in  the  village  of  Conroe,  in  said  township. 

A  demurrer  to  the  complaint  and  to  the  alternative 
writ  issued  thereon  having  been  overruled,  the  appel- 
lant filed  his  return  to  the  writ  in  five  paragraphs,  the 
first  being  a  general  denial  and  the  remaining  para- 
graphs special  pleas,  setting  out  a  history  of  the  trus- 
tee^s  action  in  relation  to  the  school  in  question.  The 
court  sustained  demurrers  to  the  several  special  para- 
graphs of  answer,  whereupon  the  appellant  withdrew 
his  answer  in  general  denial  and  elected  to  stand  upon 
the  court's  rulings  upon  the  demurrers.  Judgment 
was  then  entered  in  accordance  with  the  prayer  of  the 
complaint,  and  the  mandate  made  peremptory. 

The  facts  as  recited  in  the  complaint  do  not  differ 
essentially  from  those  stated  in  the  answer.  If,  there- 
fore, the  action  of  the  court  in  overruling  the  de- 
murrer to  the  complaint  was  correct,  the  judgment 
should  be  affirmed,  otherwise  it  should  be  reversed. 


MAY  TERM,  1896— Vol.  146.  223 

Kessler,  Trustee  v.  The  State,  ex  rel.  Clark  et  al. 

From  the  allegations  of  the  complaint  and  alterna- 
tive writ  it  appears,  that  for  over  fifty  years  prior  to 
the  beginning  of  this  action  the  school  in  question, 
located  in  said  village  of  Conroe,  and  designated  as 
schoolhouse  No.  1,  had  been  maintained  by  the  succes- 
sive school  trustees  of  Lauramie  township  as  a  public 
school  therein,  under  authority  of  law  and  in  connec- 
tion with  the  other  schools  of  said  township.  But  at 
the  beginning  of  the  current  school  year  of  1895-6,  the 
said  trustee,  it  is  alleged,  neglected  and  refused,  and 
still  neglects  and  refuses,  to  employ  a  teacher  for  said 
school ;  he  has  caused  the  seats  and  desks  to  be  taken 
therefrom,  and  refuses  to  take  care  of  or  exercise  any 
control  over  said  schoolhouse,  and  proposes  to  allow 
the  same  to  go  to  waste  and  fall  into  disuse  and  ruin, 
and  has  suffered  the  building  to  be  occupied  and  de- 
tained from  the  township  by  a  person  who  is  using  it 
as  a  residence. 

It  is  further  alleged,  "that  the  relators  have  unani- 
mously requested  said  Kessler,  as  such  trustee,  to  em- 
ploy a  teacher  for  said  school,  but  he  refused,  and  still 
refuses  to  do  so,  and  assigns  as  a  reason  for  such  re- 
fusal that  one  James  Fickle,  his  immediate  predeces- 
sor as  such  school  trustee  of  said  township,  in  the  year 
1895,  after  the  close  of  the  school  year  of  1894-5, 
changed  and  relocated  the  site  of  said  schoolhouse  No. 
1  at  another  place,  about  three-fourths  or  seven-eights 
of  a  mile  distant  from  said  schoolhouse  at  Conroe,  and 
had  there  erected  another  schoolhouse;  but  the  re- 
lators aver  that  no  such  change  of  site  or  location  of 
said  schoolhouse  had  been  made  by  his  predecessor, 
nor  by  any  predecessor,  nor  had  the  location  of  said 
schoolhouse  been  in  any  way  disturbed;  that  said 
predecessor  had  not  at  any  time  presented  to  the 
county  school  superintendent  of  schools  a  petition, 
pursuant  to  the  statute,  asking  to  change  and  re-estab- 
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lish  the  site  of  said  school  building;  nor  was  any  such 
petition  signed  by  said  trustee  or  any  trustee,  and  by 
a  majority  or  any  number  of  the  patrons  of  said 
school ;  nor  had  said  trustee  or  any  trustee  attempted 
in  any  respect  to  comply  with  said  statute  relating  to 
the  change  of  the  location  of  schoolhouses/' 

It  is  provided  in  our  school  law,  section  5920,  Burns' 
K.  S.  1894  (4444,  R  S-  1881),  that  "The  trustees  shall 
take  charge  of  the  educational  affairs  of  their  re- 
spective townships,  towns  and  cities.  They  shall  em- 
ploy teachers;  establish  and  locate,  conveniently,  a 
sufficient  number  of  schools  for  the  education  of  the 
white  children  therein;  and  build,  or  otherwise  pro- 
vide, suitable  houses,  furniture,  apparatus,  and  other 
articles  and  educational  appliances  necessary  for  the 
thorough  organization  and  efficient  management  of 
said  schools/' 

Appellant  contends  that,  under  the  foregoing 
statute,  he  had  full  authority,  as  school  trustee  of 
Lauramie  township,  to  do  all  the  acts  of  which  com- 
plaint is  made  by  the  appellee's  relators;  that,  by  the 
provisions  of  said  statute,  he  was  sole  judge  as  to  the 
employment  of  teachers  and  the  location  or  removal  of 
schools,  subject  only  to  appeal  to  the  county  superin- 
tendent, as  provided  in  section  6028,  Burns'  R.  S.  1894 
(4537,  R.  S.  1881).  Tragery  Tr.,  v.  State,  ex  rel,  21  Ind. 
317;  Knighty  Tr.y  v.  WoodSj  129  Ind.  101. 

It  is  true  that,  under  said  statute,  it  was  formerly 
held  by  this  court  that,  subject  to  appeal  to  the  county 
superintendent,  the  discretion  of  the  school  trustee  in 
relation  to  matters  specified  in  the  statute  could  not 
be  controlled,  save  only,  perhaps,  in  case  of  a  clear 
abuse  of  such  discretion.  Crist  v.  Brownsville  Tp.j  10 
Ind.  461;  BraderiY.  McNutt,  114  Ind.  214. 

Counsel  for  appellee,  however,  earnestly  insist  that 
the  statute  cited,  and  the  decisions  of  this  court  in  re- 
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lation  thereto,  are  not  applicable  to  the  facts  shown 
in  the  case  at  bar;  and  that  this  case  is  governed  by 
the  act  approved  February  7,  1893  (Acts  1893,  p.  17; 
sections  5920  a,  b  and  c.  Burns'  R.  S.  1894). 

Section  1  of  said  act  provides,  "That  whenever  it  be- 
comes necessary  for  the  trustee  of  any  township  in 
this  State  to  change  and  re-establish  the  site  of  any 
school  building  and  remove  said  building  to  a  new 
site  and  location  therefor,  such  trustee  shall  first  pre- 
sent to  the  county  superintendent  of  schools  of  the 
county  in  which  township  it  is  situated,  a  petition  set- 
ting forth  therein  the  place  and  particular  point  to 
which  it  is  desired  to  change  and  relocate  the  site  of 
any  such  building,  and  to  remove  the  same  thereto, 
together  with  a  brief  statement  of  the  purposes  and 
reasons  for  such  proposed  change  of  location  of  said 
school  building,  and  upon  such  petition  shall  first  pro- 
cure an  order  from  such  county  superintendent  au- 
thorizing him  to  change  the  site  and  location  of  such 
school  building  and  remove  said  building  to  its  new 
site  and  location:  Provided^  That  said  petition  shall  be 
signed  by  said  trustee  and  the  majority  of  the  patrons 
of  the  school  where  said  building  is  located,  and  sat- 
isfactory proof  shall  be  made  to  said  county  superin- 
tendent that  the  persons  signing  said  petition  consti- 
tute a  majority  of  the  patrons  of  said  school." 

In  section  2,  provision  is  made  for  notice  by  the  trus- 
tee to  the  patrons  of  the  school  of  his  intention  to  pre- 
sent such  petition  to  the  county  superintendent. 

It  is  confessed  by  the  demurrer  to  the  complaint 
that  in  the  attempted  change  and  relocation  of  the  site 
of  school  No.  1,  the  trustee  proceeded  without  any  re- 
gard to  the  provisions  of  the  foregoing  statute.  Coun- 
sel argue,  however,  that  the  statute  has  application 
only  to  cases  where  it  is  proposed  to  remove  the  school 
Vol.  146— 15 
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building  itself  from  one  place  to  another  in  the  dis- 
trict, and  not  to  cases  where  it  is  desired  to  change  the 
site  of  the  school;  so  that,  it  is  contended,  the  action 
of  a  trustee  who  pimply  wishes  to  erect  a  new  school 
building  at  a  place  different  from  the  location  of  the 
old  one  is  not  controlled  bv  the  statute. 

This,  it  seems  to  us,  would  be  a  narrow  view  to  take 
of  the  purpose  and  meaning  of  the  act  of  the  legisla- 
ture. It  is  certainly  a  rare  circumstance  that  it  should 
l)e  desired  to  send  a  house-mover  to  change  the  loca- 
tion of  a  school  building.  And  why,  in  such  a  rare 
case,  it  should  be  judged  necessary  to  have  the  trus- 
tee and  a  majority  of  the  patrons  of  the  school  petition 
the  county  superintendent  for  leave  to  take  the  build- 
ing  from  one  place  to  another,  while  in  the  much  more 
frequent  case  when  it  is  desired  to  erect  a  new  build- 
ing at  another  place,  the  trustee  should  be  allowed  to 
proceed  at  his  own  discretion,  does  not  seem  clear. 

But  we  do  not  think  that  the  language  of  the  act  ad- 
mits of  any  such  limited  interpretation.  The  un- 
doubted purpose  of  the  legislature  was  to  take  away 
the  discretion  hitherto  exercised  by  township  trustees 
in  so  important  a  matter  as  the  removal  and  relocation 
of  the  site  of  a  school  building.  The  language  of  the 
act  shows  that  the  intention  was  to  give  the  majority 
of  the  patrons  of  the  school  a  controlling  voic^  in  the 
removal  of  their  school  from  the  place  where  it  had 
once  been  located.  The  judgment  of  th^  trustee  and 
that  of  the  county  superintendent  must  also  be  united 
to  that  of  the  majority  of  the  school  patrons  before 
such  removal  shall  be  allowed.  The  evident  purpose  of 
ihe  legislature  was  that  the  reasons  in  favor  of  re- 
moval should  be  so  conclusive  that  all  persons  con- 
cerned, including  a  majority  of  those  most  interested, 
namely,  the  patrons  of  the  school,  should  unite  in 
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favor  of  such  removal  before  it  could  lawfully  be  car- 
ried out 

Neither  the  school  trustee  by  himself,  therefore,  nor 
even  the  trustee  and  the  county  superintendent  to- 
gether, on  appeal  from  the  former  to  the  latter,  have 
power,  without  the  concurrence  of  the  majority  of  the 
patrons  of  the  school,  to  change  the  location  of  a 
school  when  once  fixed.  The  legislature  saw  fit  to  take 
this  matter  from  the  arbitrarv  control  of  the  school  of- 
ficers  and  to  restore  it  to  those  to  whom  it  originally 
belonged,  the  people  of  the  school  district  itself.  For 
a  case  much  like  the  case  at  bar,  and  decided  under  a 
statute  similar  to  our  own,  see  State^  ex  rel.y  Y.Marshall, 
13  Mont.  136,  32  Pac.  648. 

Judgment  aflSrmed. 


Gingrich  et  al.  v.  Gingrich.  }g  gjl 

[No.  17,824.    Filed  November  12,  1896.]  L]^ 


Appeal. — Informed  Demurrer. — A  judgment  wiU  not  be  reversed 
on  appeal  on  account  of  the  informaUty  of  a  demurrer  which  was 
sustained  to  an  insufficient  answer  to  which  it  was  addressed. 

Pragtioe. — Court  May  Revise  Its  Riding  During  Term. — The  court 
maj,  at  any  time  during  the  term  in  which  the  ruling  is  made,  re- 
vise its  ruling  upon  a  demurrer,  and  thereby  incidentally  set  aside 
a  judgment  entered  upon  such  ruling. 

Wills. — Construction  Of. —  Life  Estate. —  Condition  Subsequent. — 
Where  a  testator,  after  devising  to  his  wife  a  life  estate  in 
certain  lands  and  the  remainder  over  to  his  son,  conditioned  that 
the  son  should  provide  a  comfortable  support  for  his  mother  as 
long  as  she  should  live,  and  that  in  the  event  he  failed  to  do  so  the 
land  at  her  death  should  be  sold  and  the  proceeds  thereof  divided 
equally  among  testator's  children,  such  provision  is  a  condition 
subsequent  and  the  title  to  such  real  estate  vests  in  the  son  at  the 
death  of  the  testator,  where  the  testator  survived  the  wife  and  no 
alterations  were  made  in  the  will. 

From  the  Daviess  Circuit  Court.  Affirmed. 
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Oardiner  &  Gardiner  and  J.  D,  Laughliriy  for  ap- 
pellants. 

Hefferman  <£•  Mattingly  and  (JNeal  &  O^Neal,  for 
appellee. 

Hackney,  J. — The  lower  court  sustained  demurrers 
to  a  cross-complaint  and  an  answer  of  the  appellants, 
and  overruled  their  motions  to  modify  the  judgment 
and  for  a  new  trial.  Previously  the  court  had  over- 
ruled such  demurrers,  but,  at  the  same  term  of  the 
court,  had  set  aside  its  judgment  upon  such  ruling 
and,  as  above  stated,  sustained  them.  All  of  such 
rulings  and  the  action  of  the  court  in  setting  aside  its 
first  judgment  are  assigned  as  errors,  and  the  discus- 
sion includes  the  question  as  to  the  form  of  said  de- 
murrers. The  demurrers  were  informal,  but  if  the 
pleadings  to  which  they  were  addressed  were  insuffi- 
cient, that  fact  is  not  available  to  reverse  the  judg- 
ment.   Blue  V.  Capital  Nat  Bank^  145  Ind.  518. 

It  was  not  error  for  the  court,  at  any  time  during 
the  term  in  which  the  ruling  upon  demurrer  was  ren- 
dered, to  revise  its  ruling,  and  incidentally  to  set  aside 
the  judgment  entered  upon  such  ruling.  Ryariy  Rec,  v. 
ThomaSj  104  Ind.  69;  Richardson  v.  Howky  46  Ind. 
461;  Bumside  v.  EnniSy  43  Ind.  411. 

All  other  questions  in  the  case  depend  upon  the  con- 
struction which  must  be  given  to  the  last  will  of  Chris- 
tian Gingrich,  the  father  of  all  of  the  parties  to  this 
suit.  By  the  second  item  of  the  will  he  devised  to  his 
wife  a  life  estate  in  forty  acres  of  land,  and  the  third 
item  was  as  follows:  "I  also  give  and  bequeath  to 
my  son,  Peter,  the  land  above  and  last  described, 
willed  to  my  wife  during  her  life  time,  at  her  death  to 
my  son  Peter,  on  condition  that  he  takes  care  of  my 


MAT  TEEM,  1896— Vol.  146.  229 

Gingrich  et  al.  v.  Gingrich. 

said  wife,  his  mother,  and  provides  for  her  a  good  and 
comfortable  support  so  long  as  she  may  live,  and  in 
case  he  should  fail  to  provide  such  comfort  said  land, 
at  her  death,  shall  be  sold  and  the  proceeds  divided 
equally  among  all  my  children." 

It  was  provided  also,  by  the  fifth  item,  that  the  ex- 
ecutors should  run  the  testator's  farm  "for  the  bene- 
fit of  Peter  Gingrich  and  Anna  Gingrich,"  testator's 
wife,  "until  the  said  Peter"  should  become  twentv-one 
years  of  age,  when  he  should  have  possession  of  cer- 
tain lands  conveyed  to  him  by  the  testator  on  the  day 
of  the  execution  of  the  will.  Anna  Gingrich  died  be- 
fore the  testator's  death. 

The  position  assumed  by  the  appellants  is,  that 
Peter  Gingrich  did  not  take  a  vested  remainder,  but 
that  he  was  given  a  contingent  remainder,  which 
should  vest  only  upon  the  condition  or  contingency  of 
his  surviving  his  mother  and  having  furnished  her  a 
comfortable  support  to  the  end  of  her  life.  The  law 
favors  the  earliest  possible  vesting  of  estates,  and  will 
construe  the  estate  given  as  vesting  in  praesentij  unless 
an  intention  to  postpone  the  event  is  made  clear.  Petro 
V.  Cassidat/y  13  Ind.  289;  Miller  v.  Keegan^  14  Ind.  502; 
Davidson  v.  Koehler^  76  Ind.  398;  Harris  v.  Carpen- 
ter, 109  Ind.  540;  Davidson  v.  Bates,  111  Ind.  391; 
Davidson  v.  Hutchins,  112  Ind.  322;  Amos  v.  AmoSy 
117  Ind.  19,  37;  Bruce  v.  Bissell,  119  Ind.  525;  Heih 
man  v.  Heilman,  129  Ind.  59;  Wright  v.  Charley,  129 
Ind.  257;  Borgner  v.  Brown,  133  Ind.  391;  Fowler  v. 
Duhme,  143  Ind.  248. 

In  several  of  the  cases  just  cited,  and  in  Hoover  v. 
Hoover,  116  Ind.  498,  devises  similar  to  that  here  in 
question,  were  held  to  create  vested  remainders,  and 
that  words  of  postponement  should  be  construed  con- 
sistently with  the  beginning  of  the  enjoyment  of  the 
remainder,  rather  than  as  deferring  the  vesting  of  the 
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estate,  if  such  constrtiction  were  not  forbidden  by  the 
clearly  apparent  intention  of  the  testator. 

The  words  of  the  third  item  of  the  will,  "at  her 
death,"  cannot,  therefore,  be  held,  in  and  of  them- 
selves, to  postpone  the  vesting  of  the  estate  in  fee- 
simple  or  to  convert  the  estate  devised  to  Peter  into  a 
contingent  remainder.  That  the  devise  was  subject 
to  a  condition  is  plainly  expressed,  namely:  that  he 
should  provide  a  comfortable  support  for  his  mother 
for  the  remainder  of  her  life.  Such  conditions,  how- 
ever, are  not  regarded  as  precedent  to  the  vesting  of 
the  estate,  but  have  uniformly  been  accepted  as  con- 
ditions subsequent,  the  violation  of  which  would  for- 
feit the  estate.  Petro  v.  Casaiday^  supra;  Boone  v. 
Tiptorty  16  Ind.  270;  jBusA  v.  Rush^  40  Ind.  83;  Lind^ 
sey  V.  Lindseyj  46  Ind.  662;  Hoss.y.  HosSy  140  Ind. 
561. 

In  the  latter  case,  it  was  held  that  where  the  title 
vests  subject  to  a  condition  which  becomes  impossible 
of  performance,  the  condition  is  not  to  be  regarded; as 
broken  or  ,the  .t^tl^,  forfeited.    See  cases  there  cited. 

We  find  nothing  in  the  will  manifesting  an  inten- 
tion that  these  rules  of  construction  should  not  pre- 
vaiL.  Indeed,  the  intention  to  give  Peter  the  land  in 
question,  notwithstanding  the  condition  expressed 
should  become  impossible  of  performance,  seems  to  be 
supported  by  the  fact  that  after  Mrs.  Gingrich  died 
there  would  otherwise  have  been  no  apparent  purpose 
to  maintain  the  will,  and  the  testator  would  have 
destroyed  or  otherwise  revoked  it.  Another  fact  con- 
sistent with  that  intention  was  that  Peter  was  the 
youngest  child  and  was  yet  a  minor,  and  that  his 
father  expressly  charged  his  farm  with  Peter's 
support 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 
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Beatty  v.  Miller. 

[No.  17,543.    Filed  May  26,  1896.    Rehearing  denied  Nov.  18,  1806.] 

Court  Stenographer.— Section  1,  Act  of  March  7,  1873  (Acts  1373, 
p.  194)  relating  to  the  employment  of  shorthand  reporters  by  parties    ue  itsii 
in  trial  court  has  not  been  repealed.  U^^jLl 

Appeal  and  Error.— BiZJ  of  Eacceptions,  ^  Transcript.  Must  Show  \V%  is>\ 
Filing  Cf. — ^The  transcript  must  aflSrmatively  show  that  the-  bill;  ^^^' 
of  exceptions  was  filed  in  the  office  of  the  clerk,  and  also  the  date 
of  filing  the  same. 

Same. — Longhand  Manuscript  of  Evidence. — When  Filed, — The  long- 
hand manuscript  of  the  evidence  must  be  filed  with  the  clerk  be« 
fore  it  is  incorporated  in  the  bill  of  exceptions. 

Practice. — Evidence. — Breach  of  Marriage  Contract. — ^Where  in 
suit  for  breach  of  marriage  contract  an  answer  is  filed  calling  in 
question  the  good  character  of  the  plaintiflP  before  the  time  of  the 
alleged  contract,  it  is  not  error  to .  admit  in  evidence  on  the  trial 
such  answer,  together  with  depositions  taken  in  support  thereof, 
even  though  the  answer  had  been  withdrawn  before  the  commence- 
ment of  the  trial. 

From  the  Owen  Circuit  Court  Affirmed, 

George  Haldom^  W.  M.  Franklin^  and  L  H,  Fotuler^ 
for  appellant.  • 

Willis  Hickamj  for  appellee. 

Howard,  J. — This  was  an,  action  for  breach  of. 
promise  of  maririage, .  brought  by  appellant  again&t 
appellee. 

The  jury  returned  a  general  verdict  for  the  appellee;, 
and  also,  in  answer  to  an  interrogatory,  found  spe- 
dally  that  there  had  never  been  any  "good  faith  con- 
tract of  marriage"  between  the  parties. 

It  is  contended  on  this  appeal  that  the  court  erred 
(1)  in  overruling  the  motion  for  a  new  trial,  and  (2)  in. 
taxing  certain  costs  against  appellant 

Appellee  first  urges  that  the  bill  of  exceptions  pur- 
porting to  contain  the  longhand  manuscript  of  the  evi: 
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dence  is  not  in  the  record,  and  hence  that  no  question 
is  presented  under  the  first  assignment  of  error.  Coun- 
sel gives  as  a  reason  for  this  contention  that  no  ap- 
pointment was  made  by  the  court  of  an  official  stenog- 
rapher to  take  down  the  evidence,  as  required  by 
statute.  Sections  1470-1476,  Burns'  R.  S.  1894  (1405- 
1410,  K;  S.  1881). 

In  Smiih  v.  Statey  145  Ind.  176,  it  was  very  clearly 
intimated  that  the  sections  in  question  in  relation  to 
the  appointment  and  duties  of  an  official  stenographer, 
at  least  in  so  far  as  they  consist  of  the  several  sections 
of  the  act  of  the  general  assembly,  approved  March  10, 
1875  (Acts  1875,  p.  137),  and  the  amendments  thereto, 
are  all  invalid.  It  was,  however,  also  held,  in  that 
case,  that  the  provisions  of  one  of  said  sections, 
namely,  section  1476,  Burns'  R.  S.  1894  (1410,  R.  S. 
1881),  are  contained  in  full  in  section  1  of  the  act  con- 
cerning the  employment  of  shorthand  reporters,  ap- 
proved March  7,  1873  (Acts  1873,  p.  194),  which  last 
act,  though  not  brought  into  the  revised  statutes, 
is  yet  unrepealed,  and  is  apparently  the  only  law 
in  existence  authonzing  the  use  of  the  original  long- 
hand manuscript  of  the  evidence  in  a  trial  taken  down 
by  a  shorthand  reporter.  In  the  first  section  of  the 
act  of  1873,  the  course  followed  in  the  case  at  bar 
for  the  appointment  of  a  shorthand  reporter,  seems  to 
have  been  substantially  the  mode  prescribed;  namely: 
"Whenever,  on  the  trial  of  any  cause  in  any  of  the 
courts  of  this  State,  the  parties  thereto,  or  either  of 
them,  shall  employ  a  shorthand  reporter  to  make  a 
verbatim  report  of  the  evidence  in  said  cause,  the 
court  shall,  upon  such  party's  motion,  administer  .to 
the  said  reporter  an  oath  that  he  will  make  a  fair  and 
impartial  report  of  all  the  evidence  in  said  cause." 
The  remainder  of  said  section  is  identical  with  the 
provisions  of  section  1476  (1410),  svpra. 
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It  does  not  appear,  however,  that  the  provisions  of 
the  statute  as  to  the  filing  of  said  bill  of  exceptions  or 
of  the  longhand  manuscript  of  the  evidence  were  com- 
plied with  in  this  case.  In  the  first  place,  there  is  no 
**entry  or  recital  in  the  transcript  at  the  proper  place," 
showing  the  filing  of  the  bill  of  exceptions,  as  pre- 
scribed in  Wagoner  v.  Wilson^  108  Ind.  210,  at  p.  215; 
and  repeated  in  MilUvj  Adrnx.y  v.  EvansviUe^  etc.j  R.  R. 
Go.j  143  Ind.  570.  In  the  latter  case  it  was  said:  "It 
is  firmly  settled  by  the  decisions  of  this  court  that  the 
transcript  of  the  proceedings  which  comes  to  this 
court  must  affirmatively  show,  independent  of  the  bill, 
that  the  latter  was  filed  in  the  office  of  the  clerk,  and 
also  the  date  of  filing  the  same." 

The  paper  found  with  the  transcript  in  this  case, 
and  purporting  to  be  a  "bill  of  exceptions,"  is  with- 
out any  indications  as  to  its  filing,  unless  it  be  the  file 
mark  of  the  clerk,  "July  16,  1894."  Within  the  bill, 
and  near  its  close,  are  statements,  signed  by  the  judge, 
showing  that  it  was  presented  to  him  June  29,  1 894, 
and  signed  July  14, 1894.  The  certificate  of  the  clerk, 
following  and  attached  to  the  bill,  makes  no  state- 
ment as  to  its  filing. 

In  addition,  the  bill,  in  connection  with  the  file 
marks  and  the  clerk's  certificate,  shows  that  it  was 
incomplete  at  the  time  it  was  signed  by  the  judge. 
While  there  is  nothing  to  show  when  the  bill  was  filed, 
or  whether  it  was  ever  filed,  yet  it  does  appear  that 
the  longhand  manuscript  was  filed  with  the  clerk  on 
July  16, 1894,  two  days  after  the  bill  was  signed  by  the 
judge.  But  the  statute  requires,  as  often  held,  that 
the  longhand  manuscript  shall  be  filed  in  the  clerk's 
office  before  it  is  incorporated  in  the  bill  of  exceptions. 
After  the  bill  is  thus  prepared,  with  the  longhand 
manuscript  incorporated  therein,  the  bill  so  completed 
is  ready  to  be  presented  to  the  judge  for  his  examina- 
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tion  or  correction  and  signature.  When  the  bill  is 
signed,  it  also  must  be  filed  in  the  clerk's  office.  These 
things  were  not  done,  and  the  evidence  is  therefore  not 
in  the  record.  Holt  v.  RockhUly  143  Ind.  530;  DeHart 
V.  Boardy  etc.y  143  Ind.  363;  Smith  v.  State^  supra^ 
Ayers  v.  Armstrong^  142  Ind.  263. 

Besides,  we  may  add,  that  even  if  the  evidence  were 
before  us,  there  could.be  no  reversal  of  the  judgment 
for  the  reasons  urged  by  appellant  The  jury  fouxid  ex- 
pressly that  there  was  no  marriage  contract  between^ 
the  parties.     The  correctness  of  this  finding  i^  not 
questioned  by  appellant;  for,  although  the  third  rea- 
son given  for  a  new  trial  is  that  the  court  erred  in. re- 
quiring the  jury  to  find  whether  there  was  such  a  con- 
tract, yet  this  assignment  is  passed  without  discussion 
in  the  voluminous  briefs  of  appellant   It  would  also, 
appear  from, the  evidence,  if  we  might  refer  to  it,  that 
there  was  abundant  testiniony  to  sustain  both  the  gen?, 
eral  verdict  and  the  answer  given  to  the  sp^ial  iii: 
tprrogatory. 

Almost  all,  if  not  all,  the  rulings  of  the  ccmrt  ob- 
jected to  refer  to  evidence  which  might  have  beenim^^ 
portant  as  affecting  the  amount  of  damages^  to  b^ 
awarded  appellant,  had  there  been  a  contract  of  i  mar- 
riage proved.  As  there  was  in  fact  no  contract  of 
marriage,  any  ruling  of  the  court  bearing  upon  the 
question  of  damages  must  be  harmless.  We  do  not 
find,  moreover,  that  there  was  any  error  as  to  the  ad- 
mission or  exclusion  of  such  evidence.  On  the  con- 
trary, we  think  that  the  case  in  this,  as  in  other  re- 
spects, and  with  all  its  very  earnest  contentions  oit* 
each  side,  was  carefully  tried  by  the  court 

Much  is  said  as  to  evidence  admitted  and  excluded, 
under  the  fourth  paragraph  of  the  answer.    This  para- 
graph had  called  in  question  the  good  character  ofthe 
life  led  by  appellant  before  the  time  of  the  alleged  con- 
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tract  of  marriage;  the  paragraph  of  answer  was  after- 
wards withdrawn,  and  appellee  asked  also  to  with- 
draw the  depositions  filed  in  support  of  said  para- 
graph, which  request  was  refused  by  the  court.  The 
court  allowed  the  paragraph  and  also  evidence  offered 
under  it  to  be  read  to  the  jury  over  the  objections  of 
appellee.  We  think  the  evidence  so  allowed  was 
proper  as  going  to  the  question  of  damages,  had  there 
been  a  contract  of  marriage  between  the  parties  and  a 
judgment  for  damages  rendered  in  favor  of  appellant 
for  breach  of  the  contract  The  rulings,  as  a  whole,  in 
this  matter  were  favorable  to  appellant;  and  she  has 
no  cause  to  complain  of  them. 

Appellant's  motion  to  tax  costs  was  sustained  in 
part  and  overruled  in  part;  and  was  as  favorable  to 
appellant  as  she  could  rightfully  ask.  The  affidavits 
and  counter-affidavits  filed  show  that  appellee's  wit- 
nesses were  retained  only  so  long  as  necessary  for  his 
legitimate  defense. 

The  case,  as  we  believe,  was  fairly  tried. 

Judgment  affirmed. 


Rogers  et  al.  v.  Eicna. 

[No.  17,916.    Filed  November  18, 1896.] 

Deed. — Delivery. — Parol  Agreement  to  Convey  Real  Estate, — A  parol 
agreement  to  oonvey  real  estate,  followed  by  the  signing  and  proper 
acknowledgment  of  a  deed  which  is  never  delivered,  vests  no  title 
in  the  grantee. 

Appeal  and  Ebbob. — Longhand  Manuscript. — How  Incorporated  in 
BUI  of  Exceptions. — It  must  affirmatively  appear  from  the  record 
that  the  longhand  manuscript  of  the  evidence  was  filed  in  the  office 
of  the  clerk  before  it  is  incorporated  in  the  bill  of  exceptions. 

From  the  Rush  Circuit  Court  Affirmed. 

Cortez  Ewing  and  Davison  Wilson^  for  appellants. 

B.  F.  Bennett  and  T.  E.  Davidson^  for  appellee. 
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Jordan,  J. — Appellee  oommeneed  this  action  to 
foreclose  ce;rtain  mortgages  executed  by  the  appel- 
lants upon  the  real  estate  therein  described.  Appel- 
lant, Patrick  Rogers,  filed  his  answer  in  four  para- 
graphs, the  first  being  a  general  denial,  the  second 
averred  payment,  and  the  third  alleged  that  the  de- 
fendant had  sold  and  conveyed  to  the  plaintiff  the 
mortgaged  premises  for  the  sum  of  $4,250.00,  which 
amount  it  was  alleged  was  due  and  unpaid^  and  he 
sought  to  set  off  this  amount  against  plaintiff's  de- 
mand and  prayed  judgment  over  for  the  remainder 
due.  The  fourth  paragraph  was  by  way  of  cross-com- 
plaint^ and  it  averred  a  sale  and  conveyance  of  the 
mortgaged  realty  by  the  defendant,  Rogers,  to  the 
plaintiff  for  the  agreed  price  of  |4,250.00,  which  it  al- 
leged he  had  failed  to  pay,  and  a  vendor's  lien  was 
sought  to  be  enforced  against  the  land  for  the  said 
purchase-mo  ney. 

A  trial  resulted  in  a  special  finding  of  facts  and  con- 
clusions of  law  in  favor  of  appellee,  upon  which  he 
was  awarded  a  judgment  foreclosing  the  mortgagens  in 
controversy.  After  finding  the  facts  necessary  to  en- 
title appellee  to  recover  upon  his  notes  and  mortgages 
in  suit,  the  special  finding  proceeds  as  follows : 

"3.  That  on  or  about  the  18th  day  of  October,  1894, 
said  Patrick  Rogers  proposed  to  the  plaintiff  to  sell 
him  the  real  estate,  above  described,  for  the  sum  of 
$4,250.00.  The  land  to  be  taken  subject  to  the  taxes 
on  the  same  for  the  last  half  of  1894,  possession  to  be 
given  October  1, 1895,  grantors  to  have  the  right  to  re- 
move crops  raised  and  matured  on  the  land  during 
the  year  1895,  but  the  grantee  to  have  the  right  to  sow 
small  grain  on  the  farm  in  the  fall  of  1895.  The  notes 
held  by  plaintiff  against  said  Patrick  Rogers,  includ- 
ing a  note  for  $60.00,  dated  May  31,  1892,  seven  per 
cent,  interest  to  be  taken  at  their  amounts  in  cash  by 
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said  plaintiff.  That  said  proposition  was  accepted  by 
plaintiff,  but  that  no  writing  or  memorandum  was 
made  or  signed  by  either  of  the  parties  embodying  the 
terms  of  said  contract,  but  that  the  same  rested  wholly 
in  parol.  That  afterward,  on  said  day,  a  deed  of  con- 
veyance embodying  the  terms  of  said  contract  was 
drawn,  signed  and  acknowledged  by  said  Patrick 
Sogers  and  Annie  Rogers,  his  wife;  that  at  the  time  of 
the  pending  of  said  negotiations  for  the  sale  of  the 
land  there  was  a  misunderstanding  and  disagreement 
between  the  parties  as  to  the  amounts  due  on  said 
notes,  sued  on  in  this  action,  amounting  to  the  sum  of 
1560.00,  of  which  disagreement  the  plaintiff  had  at  the 
time  no  knowledge. 

"4.  That  the  said  deed  of  Patrick  Rogers  was 
never  delivered." 

The  theory  of  both  the  third  and  fourth  paragraphs 
of  the  answer  under  which  appellant,  Patrick  Rogers, 
sought  to  secure  aflSrmative  relief,  was  that  prior  to 
the  commencement  of  the  action  there  had  been  a  sale 
and  conveyance  by  deed  of  the  lands  embraced  in  the 
mortgages  mentioned  in  the  complaint,  by  him  to  the 
appellee,  and  that  the  title  to  the  real  estate  in  dis- 
pute had  been,  by  means  of  this  deed  of  conveyance, 
vested  in  the  latter.  The  burden  rested  upon  appel- 
lant to  establish  these  essential  facts,  before  he  was 
entitled  to  a  recovery  under  either  of  the  aforesaid 
mentioned  paragraphs  of  his  answer. 

The  special  finding  discloses  that,  on  October  18, 
1894,  a  proposition  was  made  to  sell  the  real  estate  to 
appellee  for  ^,250.00,  which  proposition  was  accepted 
by  the  latter;  that  the  said  proposition  to  sell  the  land 
upon  the  part  of  appellant,  and  the  acceptance  thereof 
upon  appellee's  part,  "rested  wholly  in  parol."  That 
subsequently  to  said  date  a  deed  of  conveyance  em- 
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bracing  the  terms  of  the  contract  was  signed  by  the 
appellants,  but  twoer  delivered. 

Under  the  issues,  it  is  evident  that  these  facts  would 
not  warrant  a  conclusion  of  law  in  favor  of  appellant. 
A  delivery  of  a  deed  is  essential  to  complete  its  exe- 
cution, and  in  the  absence  of  a  delivery  it  has  no  valid 
existence,  as  a  deed  of  conveyance,  and  therefore  does 
not  serve  to  vest  title  in  the  grantee.  Freeland  v. 
Chamley,  80  Ind.  132;  Anderson  Y.Andersotiy  126  Ind.  62. 

As  the  finding  discloses  that  the  alleged  agreement 
to  sell  and  convey  the  realty  was  not  carried  into 
effect  by  the  execution  of  a  deed  conveying  the  title  to 
appellee,  it  is  manifest,  we  think,  that  under  the  is- 
sues there  could  be  no  recovery  of  the  alleged  pur- 
chase-price. The  court  did  not  err  in  its  conclusions  of 
law. 

The  evidence  introduced  upon  the  trial  was  taken 
down  by  an  official  reporter,  and  it  is  sought  to  have 
the  original  longhand  manuscript  certified  to  this 
court.  It  does  not  affirmatively  appear  that  the  long- 
hand manuscript  was  first  filed  in  the  office  of  the 
clerk  before  it  was  incorporated  into  the  bill  of  excep- 
tions, and  under  the  holding  of  this  court  in  Curlson 
V.  Statey  145  Ind.  650,  and  in  Manlej^  v.  FeWy,  ante  194, 
the  evidence  cannot  be  considered  as  properly  in 
the  record.  But  disregarding  this  question,  we  have 
read  and  considered  the  evidence,  and  are  of  the  opin- 
ion that  it  sustains  the  finding  of  the  court,  and  that 
it  would  not  have  authorized  a  finding  of  facts  in  favor 
of  the  appellant's  right  of  recovery. 

Judgment  affirmed. 
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Terbb  Haute  and  Logansport  Railroad  Company 

V.  City  of  South  Bend. 

[No.  17,864.     Filed  November  24, 1896.] 

City  Ordinangbs. — Repeal  of  Ordinance  by  Implieatum,— Lights  at 
Street  and  Bailroad  Crossings. — A  municipal  ordinance  requiring 
railroad  companies  to  maintain  an  electric  Ught  of  a  certain  speci- 
fied power  at  each  point  where  the  road  crosses  a  public  street,  and 
imposing  a  fine  of  $50.00  for  each  violation  thereof  is  impliedly  re- 
pealed by  a  subsequent  ordinance  requiring  all  railroad  companies  -to 
provide  for  the  safety  of  citizens  and  others  by  maintaining  elec- 
tric lights  at  such  points  as  are  therein  specified,  and  imposing  a 
penalty  of  not  less  than  ^5.00,  nor  more  than  $100.00  for  every  train 
run  over  such  crossing  where  a  light  is  not  kept  and  maintained. 

Same. — Repeal  of  During  Progress  of  Prosecution.— -Where^  during 
the  progress  of  a  prosecution  for  the  violation  of  a  city  ordinance 
such  ordinance  is  repealed  by  implication,  without  reservation  as 
to  pending  actions  thereunder,  the  prosecution  must  fail. 

Prom  the  St  Joseph  Circuit  Court  Reversed. 

Miller,  Winter  d:  Elam,  and  S.  D.  Miller,  for  ax)pel- 
lant. 

Wilhert  Ward,  for  appellee. 

Jordan,  C.  J. — The  appellant  was  convicted  for  fail- 
ing to  obey  the  provisions  of  a  penal  ordinance 
adopted  by  appellee^s  common  council,  requiring  the 
former  to  place,  keep  and  mkintain  an  electric  light 
at  a  point  where  its  railroad  crosses  a  certain  street 
in  said  city. 

The  errors  assigned  are: 

1st  That  the  complaint  does  not  state  facts  sufB- 
cient  to  constitute  a  cause  of  action. 

2d.  That  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

It  is  charged  in  the  complaint  that:  "The  defend- 
ant, on  the  13th  day  of  February,  1894,  at  the  city  and 
conntv  aforesaid,  violated  section  1  of  ordinance  No. 
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936,  passed  by  the  common  council,  on  the  28th  day 
of  November,  1893,  by  then  and  there  failing  to  place, 
keep  and  maintain,  at  the  point  where  the  track  of 
said  railroad  company  crossed  Sample  street,  an  elec- 
tric light  of  two  thousand  nominal  candle  power." 

The  ordinance  alleged  to  have  been  violated  by  the 
appellant,  is  based  upon  an  act  of  the  legislature,  ap- 
proved March  4,  1893  (Acts  1893,  p.  302),  being  an 
act  authorizing  common  councils  of  cities  to  require 
railroad  companies  to  keep  and  maintain  lights  where 
streets  and  railroads  cross. 

The  appellant  challenges  the  validity  of  the  ordi- 
nance upon  several  grounds,  but  its  principal  insist- 
ence is  that  the  ordinance  had  been  repealed,  prior  to 
the  trial  and  conviction  of  appellant  thereunder.  The 
trial  in  the  circuit  court  on  appeal  from  a  judgment 
rendered  in  the  mayor's  court,  occurred  on  June  8, 
1894,  and  a  fine  of  $20.00  was  assessed  against  the  ap- 
pellant for  the  alleged  offense. 

The  record  discloses  the  following  facts:  The  or- 
dinance, No.  936,  under  which  appellant  was  tried  and 
convicted,  was  passed  by  the  common  council  of  ap- 
pellee's city,  on  November  28, 1893.  On  April  23, 1894, 
ordinance  No.  943,  relating  to  the  same  subject-matter 
was  adopted  by  the  common  council,  and  was  in  force 
at  and  prior  to  the  date  of  the  appellant's  conviction 
in  the  lower  court  Section  1  of  ordinance  936,  pro- 
vides that:  "All  railroad  companies  whose  tracks 
cross  or  intersect  any  public  street  of  the  city  shall 
place,  keep,  and  maintain  at  all  points  where  such 
railroad  crosses  any  public  street,  an  electric  light  of 
2,000  nominal  candle  power,  which  shall  be  kept  burn- 
ing every  night  from  twilight  until  dawn."  Section  2 
fixes  the  penalty  for  a  failure  to  comply  with  the  ordi- 
nance at  a  fine  not  exceeding  $50.00.  The  ordinance 
last  adopted  contains  seven  sections.     The  first  sec- 
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tion  declares:  "That  it  shall  be  the  duty  of  all  rail- 
road companies  running  and  operating  a  railroad 
through  the  city  of  South  Bend,  to  provide  for  the  se- 
curity and  safety  of  the  citizens  and  other  persons, 
from  the  running  of  trains  through  the  city,  by  keep- 
ing and  maintaining  electric  lights  at  such  points  and 
for  such  times  as  are  hereinafter  specified."  By  sub- 
sequent sections  the  railway  companies  and  the  points 
at  which  the  same  are  to  maintain  lights,  and  the 
time  of  night  during  which  they  are  to  be  kept  lighted, 
are  specially  mentioned.  It  was  therein  provided 
that  appellant  was  to  keep  an  electric  light  all  night 
at  the  crossing  of  Tutt  and  Sample  streets,  and  a  mid- 
night light  at  the  crossing  of  Grant  and  State  streets. 
A  penalty  of  not  less  than  |25.00,  nor  over  JIOO.OO, 
was  fixed  to  be  assessed  upon  conviction  against  any 
company  for  every  train  run  by  it  over  any  crossing 
where  such  light  was  not  kept  and  maintained.  There 
was  no  saving  clause  expressed  in  this  ordinance,  ap- 
plying to  prosecutions  under  the  former  ordinance. 
Both  ordinances,  upon  the  trial,  were  introduced  in 
evidence,  but  the  court  finally,  over  the  objections  and 
exceptions  of  appellant,  struck  out  and  refused  to 
consider  the  one  passed  April  23,  1894.  This  ruling 
of  the  court  was  assigned  by  appellant  as  one  of  its 
reasons  for  a  new  trial.  Counsel  contend  that  this  or- 
dinance was  material  and  legitimate  evidence,  for  the 
reason,  insisted  by  them,  that  it  covers  the  entire  sub- 
ject-matter of  the  ordinance  under  which  appellant 
was  convicted,  and  operated  as  a  repeal  of  it  by  iinpli- 
cation.  It  is  claimed,  therefore,  that  had  ordinance 
943  been  in  evidence  it  would  have  established  that 
936  had  been  repealed,  without  any  reservation,  con- 
sequently this  prosecution  could  not  have  been  main- 
VOL.  146—16 
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tained,  and  therefore  the  trial  court  erred  in  excluding 
the  ordinance. 

Upon  an  examination  of  these  respective  ordinances, 
it  is  evident,  we  think,  that  the  last  adopted  covers  the 
whole  subject-matter  of  the  one  for  the  violation  of 
which  the  appellant  was  convicted.  The  first  ordi- 
nance, as  it  appears,  required  an  "electric  light  of 
2,000  nominal  candle  power,^'  while  the  second  did  not 
provide  for  a  light  of  any  specified  power.  The  pen- 
alty fixed  by  the  first  for  a  violation  of  its  provisions 
might  be  in  any  sum  not  exceeding  $50.00,  by  the  sec- 
ond, it  could  not  be  less  than  f25.00  nor  over  flOO.OO. 
The  last  is  more  specific  and  certain  in  its  provisions, 
and  it  prescribes  a  higher  or  different  penalty  for  the 
offense.  These  two  ordinances  seem  to  be  so  ma- 
terially inconsistent  with  each  other  that  they  cannot 
stand  together,  and  we  are  of  the  opinion  that  the 
council  clearly  intended,  in  adopting  the  new  ordi- 
nance, that  it  should  supersede  and  take  the  place  of 
the  older,  which  embraced  the  same  subject-matter, 
consequently,  this  would  result  in  a  repeal  by  implica- 
tion. 

The  general  rule  applicable  to  statutes  is  that, 
where  a  new  statute  covers  the  whole  subject-matter 
of  an  older  one,  adds  new  provisions,  prescribes  differ- 
ent penalties,  and  is  evidently  intended  to  supersede 
and  take  the  place  of  the  prior  act,  the  latter  is  re- 
pealed by  implication.  Wagoner  v.  State^  90  IndL  504, 
and  cases  there  cited;  Thomas  v.  Toum  of  Butler^  139 
Ind.  245,  and  cases  cited. 

The  rules  which  control  the  repeal  of  statutes  by  im- 
plication are  equally  applicable  to  questions  arising 
relative  to  municipal  ordinances.  Horr  and  Bemis, 
Munic.  Ordinances,  section  63. 

In  section  197,  same  authority,  it  is  said:  "If,  during 
the  progress  of  a  prosecution,  the  ordinance  on  which 
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it  is  based  is  repealed,  the  prosecution  must  fail,  un- 
less the  repealing  ordinance  contains  some  express 
provisions  whereby  all  pending  prosecutions  are  saved 
from  its  operation." 

We  think  that  if  the  ordinance  had  remained  in  evi- 
dence and  been  considered  by  the  court,  it  would  have 
established  that  the  one  upon  which  the  prosecution 
of  appellant  was  founded  had  been  repealed,  during 
the  progress  of  the  prosecution,  without  any  reserva- 
tion as  to  pending  actions  thereunder,  and  this  would 
have  resulted  in  a  failure  of  the  action. 

It  follows  that  the  court  erred  in  striking  out  the  or- 
dinance in  question,  for  which  error  the  judgment  is 
reversed  and  the  cause  remanded,  with  instructions  to 
the  lower  court  to  grant  appellant  a  new  trial. 

HowABD,  J.,  was  absent. 


Makepeace  v.  Bronnenberg  et  al. 

[No.  17,865.    Filed  November  24,  1896.] 

GuAitDlAN  AND  Ward. — HobitucU  Drunkard. — Limitation  of  Action, 
— Statute  Construed. — A  habitual  drunkard  under  guardianship  is 
not  under  legal  disability  within  the  meaning  of  section  207,  Bums'    ige  io4 
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Sahs. — Habitual  Drunkard. — Discharge  of  Guardian. — Presumption, 
— ^The  discharge  of  a  guardian  appointed  for  a  habitual  drunkard     {%!  8^ 
will  be  presumed  to  be  the  result  of  a  finding  in  accordance  with     ^^^ 
section  5745,  Bums'  R.  8.  1894,  that  the  ward  had  reformed  by 
abstaining  from  the  use  of  Intoxicating  liquors. 
Same. — HabituaJ  Drunkard. — Powers  and  Duties  of  Guardian. — The 
guardian  of  a  habitual  drunkard  is  invested  with  all  the  powers  of 
a  guardian  of  a  minor,  and  under  the  provisions  of  section  2685, 
Bums'  R.  S.  1894,  it  is  his  duty  to  appear  and  defend  all  suits  against 
his  ward. 
Appeal  and  Error. — BUI  of  Exceptions. — A  bill  of  exceptions  must 
be  signed  by  the  judge  before  it  is  filed  with  the  clerk. 

From  the  Henry  Circuit  Court.     Affirmed. 
F.  A.  Walker,  J.  N.  Templer.R.  S.  Gregory y  A.  C.  Sil- 
verberQj  W.  A.  Brown  and  James  Brown^  for  appellant. 
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M.  E.  Forkner,  H.  D.  Thompsorty  H.  C.  Ryan,  J. 
W.  Layne  and  E.  E.  Hendee,  for  appellees. 

Jordan,  C.  J. — This  action  was  commenced  by  ap- 
pellant in  the  Madison  Circuit  Court,  and  on  motion 
the  cause  was  venued  to  the  Henrv  Circuit  Court. 

By  the  first  paragraph  of  the  complaint  appellant 
sought  to  quiet  his  title  to  the  real  estate  therein  de- 
scribed. The  second,  alleged  a  cause  of  action  in  eject- 
ment, and  demanded  possession  of  the  land  in  contro- 
versy and  damages  for  its  detention.  The  fourth 
paragraph  is  quite  lengthy  and  is  replete  with  numer- 
ous charges  of  fraud,  etc.  It  alleges,  among  other 
things,  that  Allen  Q.  Makepeace,  the  appellant,  from 
1870  to  1889,  was  a  habitual  drunkard,  incapable  of 
transacting  any  business;  that  in  the  year  of  1874,  the 
court,  upon  the  finding  of  such  facts,  appointed  a 
guardian  for  him;  that  he  continued  under  such 
guardianship  until  1889,  in  which  year  the  guardian 
was  discharged.  After  averring  that  in  1871  appel- 
lant became  the  owner  of  a  large  amount  of  property^ 
both  real  and  personal,  by  descent  from  his  deceased 
father,  which  property,  it  is  alleged,  was  of  the  prob- 
able value  of  1200,000.00,  this  paragraph  then  pro- 
ceeds to  assail  several  judgments  and  decrees  of  the 
circuit  court  of  Madison  county,  Indiana,  under  and 
through  which  the  appellees,  it  is  alleged,  claim  title 
to  the  real  estate  mentioned  in  the  complaint  This 
paragraph  in  question  seeks  to  attack  the  proceedings 
of  the  court  and  the  title  of  appellant  to  the  real  estate 
upon  the  ground  of  fraud  on  the  part  of  one  Edgar 
Henderson,  through  whom  appellees  claim  to  be  the 
owners  of  the  lands  in  dispute.  It  also  charges  that 
through  the  fraudulent  designs  and  acts  of  said  Hen- 
derson the  guardian  of  appellant  was  procured  to 
commence  an  action  for  his  said  ward  in  the  Madison 
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Circuit  Court  against  said  Henderson  and  his  wife, 
Eliza  C,  Henderson,  to  recover  the  land  now  in  con- 
troversy, and  that  such  fraud  was  perpetrated  upon 
the  court  in  said  action ;  that  said  defendants,  upon  a 
cross-complaint  filed  by  them,  making  the  appellant 
and  his  guardian  adverse  parties  thereto,  secured  a 
judgment  quieting  their  title  to  the  real  estate  in 
question.  Knowledge  of  the  alleged  fraud  is,  by  the 
averments  of  the  pleading,  imputed  to  the  appellee, 
Bronnenberg,  at  the  time  Eliza  Henderson  sold  the 
land  to  him.  The  paragraph  closes  with  a  prayer 
that  the  conveyances  set  forth,  together  with  all  judg- 
ments and  decrees  of  the  court  upon  which  the  same 
rest,  be  set  aside  and  adjudged  null  and  void,  and  the 
plaintiff's  title  be  quieted,  and  a  commissioner  be  ap- 
pointed by  the  court  to  convey  the  land  to  plaintiff. 
Appellees,  Henry  Bronnenberg  and  Eliza  C.  Hender- 
son, each  separately  answered  the  complaint  by  a  gen- 
eral denial,  and  by  other  paragraphs  setting  up  affirm- 
ative matter.  These  answers  substantially  aver  the 
same  facts,  and  a  determination  of  the  questions 
raised  as  to  one  will  be  decisive  of  those  relating  to 
the  other. 

The  fourth  paragraph  of  appellee,  Bronnenberg's, 
answer  was  addressed  to  the  first  and  fourth  para- 
graphs of  the  complaint,  and  it  was  therein  alleged 
that  the  cause  of  action  set  out  and  stated  in  each  of 
said  paragraphs  did  not  accrue  within  fifteen  years  be- 
fore the  commencement  of  the  action.  A  demurrer 
was  overruled  to  this  paragraph,  and  counsel  for  ap- 
pellant insist  that  in  this  the  court  erred.  They  say, 
especially,  that  this  was  error  so  far  as  the  answer  was 
intended  as  a  denfense  to  the  fourth  paragraph  of  the 
complaint,  for  the  reason  urged  that  the  facts  in  the 
latter  disclose  that  appellant,  at  the  time  the  cause  of 
action  arose,  was  under  a  legal  disability;  a  guardian 
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having  been  by  the  court  appointed  for  him  by  reason 
of  the  fact  that  he  was  a  habitual  drunkard.  Section 
297,  Burns'  R.  S.  1894,  provides  that  "Any  person  be- 
ing under  legal  disabilities  when  the  cause  of  action 
accrues,  may  bring  his  action  within  two  years  after 
the  disability  is  removed."  By  section  1309,  Burns'  R. 
8.  1894  (1285,  R.  S.  1881),  the  legislature  defined  the 
phrase  "under  legal  disabilities"  as  including  infants, 
persons  of  unsound  mind,  or  those  imprisoned  in  the 
State  prison  or  out  of  the  United  States.  Habitual 
drunkards  are  not  embraced  or  included  within  this 
provision  of  the  statute. 

Again,  it  appears  that  this  action  was  not  com- 
menced until  1893,  and  it  is  shown  by  the  fourth  para- 
graph of  the  complaint  that  the  court  discharged  ap- 
pellant's guardian  in  1889.  The  discharge  of  the 
guardian,  we  must  presume,  was  the  result  of  the 
court  finding  under  and  in  acordance  with  section 
5745,  Burns'  R.  S.  1894  (4320,  R.  S.  1881),  relating  to 
habitual  drunkards,  that  the  ward  had  reformed  by 
abstaining  from  the  use  of  intoxicating  liquors.  It 
appears  that  over  three  years  had  elapsed  after  the 
removal  of  the  alleged  disability  upon  which  counsel 
base  their  contention,  before  this  action  was  insti- 
tuted; hence,  if  we  were  to  concede  counsel's  insist- 
ence to  be  correct,  it  would  follow  that  appellant  has 
not  brought  himself  within  the  two  years'  limit  pro- 
vided by  section  297,  supra. 

Appellant  also  insists  that  the  sixth  paragraph  of 
appellee's  answer  is  insufficient.  The  facts  therein 
averred,  in  substance,  ai)pear  to  be  as  follows:  That 
on  January  5, 1878,  one  Edgar  Henderson  became  the 
owner  of  the  real  estate  in  controversy  by  virtue  of  a 
sheriff's  sale  had  upon  certain  judgments  rendered 
in  the  Madison  Circuit  Court,  on  Novemeber  1,  1873, 
against  the  appellant,  and  in  favor  of  the  First  Na- 
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tional  Bank  of  Anderson,  Indiana ;  that  on  October  16, 

1882,  appellant,  by  Solomon  Myers,  his  guardian,  com- 
menced an  action  in  ejectment  for  the  recovery  of  the 
real  estate  in  question,  in  the  Madison  Circuit  Court, 
against  Edgar  Henderson  and  Eliza  C,  his  wife,  who 
were  then  the  owners  and  in  possession  of  said  real 
estate;  that  said  defendants  filed  a  general  denial  in 
said  action,  as  their  answer,  and  said  Eliza  C.  Hender- 
son, who  had  become  the  owner  of  the  lands  by  a  con- 
veyance from  her  said  husband,  filed,  on  January  5, 

1883,  her  cross-complaint  therein  against  appellant, 
wherein  she  alleged  that  she  was  the  owner  of  the 
land,  and  asked  to  have  her  title  quieted;  that  appel- 
lant, by  his  said  guardian,  filed  a  general  denial  to 
said  cross-complaint,  and  on  the  15th  day  of  January, 
1883,  such  proceedings  were  had  thereon  in  said 
action,  which  upon  a  trial  resulted  in  the  court  ad- 
judging that  appellant  had  no  title  to  the  land  now  in 
question,  and  in  decreeing  that  Mrs.  Henderson^s  title 
to  the  same  be  quieted.  That  all  questions  relating  to 
the  title  of  said  real  estate  were,  in  said  action,  fully 
and  finally  adjudicated  between  appellant  and  said 
Henderson,  and  appellant  has  acquired  no  other  title 
since  the  rendition  of  said  judgment  It  is  further 
averred  that  appellee,  Bronnenberg,  relying  upon  said 
decree,  and  upon  the  faith  thereof,  purchased  the  land 
in  dispute  from  said  Eliza  C.  Henderson  and  paid  her 
for  the  same  a  full  and  valuable  consideration;  that 
after  all  disabilities  under  which  appellant  labored 
had  been  removed,  he  executed  to  Bronnenberg  a  deed 
of  conveyance  for  said  land. 

The  objections  urged  to  this  paragraph  are  that  the 
guardian  of  appellant  was  not,  under  the  law,  au- 
thorized to  commence  an  action  for  the  recovery  of  his 
ward's  lands. 

It  is  not  necessary  for  us  to  consider  this  question, 
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as  it  is  shown  from  the  alleged  facts  that  the  decree 
quieting  the  title  of  Mrs.  Henderson,  through  whom 
appellee  claims  to  have  become  the  owner  of  the  land, 
was  rendered  upon  her  cross-complaiint,  which  made 
the  appellant  a  party  defendant  thereto.  To  this  cross- 
action  his  guardian  seems  to  have  appeared  and  filed 
an  answer  in  behalf  of  his  ward.  By  section  1  of  the 
statute  providing  for  the  appointment  of  a  guardian 
for  a  habitual  drunkard^ — section  5743,  Burns  R  S. 
1894 — such  guardian  is  invested  with  all  the  powers 
and  duties  of  a  guardian  of  a  minor.  Clause  5  of 
section  2685,  Burns'  R  S.  1894,  makes  it  the  duty  of 
such  latter  guardian  to  appear  and  defend  all  suits 
against  his  ward;  and  in  the  event  he  does,  it  is  not 
necessary  for  the  court  to  appoint  a  guardian  ad  litem 
for  the  ward.  Hughes  v.  Sellers^  34  Ind.  337 ;  Ourrigua  v. 
EUiSy  95  Ind.  598.    See  Jones  v.  Crotcell,  143  Ind.  218. 

Appellant's  guardian  being  empowered  by  the 
statute  to  appear  and  defend  all  suits  brought  against 
his  ward,  and  having  appeared  in  behalf  of  the  latter, 
and  defended  the  suit  to  quiet  title,  instituted  by  the 
cross-complaint  of  Mrs.  Henderson,  the  appellant  is 
bound  by  the  decree  rendered,  and  is  thereby  pre- 
cluded, under  the  circumstances,  from  asserting  any 
adverse  interest  or  title  to  the  land  against  the  ap- 
pellee. Consequently,  the  facts  alleged  in  the  para- 
graph in  question  discloses  a  complete  defense  to  the 
cause  of  action  as  alleged  in  the  complaint,  and  the 
court  did  not  err  in  overruling  the  demurrer  to  this 
paragraph  of  the  answer. 

At  the  close  of  the  evidence  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendants.  Questions 
relating  to  this  latter  ruling,  and  also  others  depend- 
ing upon  the  evidence,  are  discussed  and  urged  for  our 
determination  by  the  learned  counsel  for  appellant. 
These  questions,  however,  we  cannot  consider,  for  the 
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reason  that  the  evidence  is  not  in  the  record.  Time 
was  granted  by  the  court  for  the  filing  of  bills  of  ex- 
ceptions. The  transcript  shows  that  what  purported 
to  be  a  bill  of  exceptions,  embracing  the  evidence  and 
the  instructions  given  and  refused  by  the  court,  was 
filed  on  May  22, 1894.  This  bill,  it  appears,  did  not  re- 
ceive the  signature  of  the  trial  judge  until  June  20, 
1894,  and  there  is  nothing  to  show  that  it  was  ever 
filed  on  or  after  this  latter  date.  It  is  therefore  mani- 
fest, so  far  as  the  record  discloses,  that  the  only  filing 
of  the  bill  in  question  occurred  May  22, 1894,  nearly  a 
month  before  it  was  signed  by  the  judge.  The  settling 
and  signing  of  a  bill  of  exceptions  is  a  judicial  act,  and 
in  the  absence  of  the  judge's  signature  it  can  have  no 
existence  or  validity.  After  it  has  received  his  sig- 
nature it  must  be  filed  in  order  to  become  a  part  of  the 
record.  It  follows,  therefore,  that  the  bill,  for  the  rea- 
sons stated,  is  not  in  the  record  and  serves  no  purpose 
in  this  appeal. 

There  being  no  available  error,  the  judgment  is  af- 
firmed. 


Joseph  et  al.  r.  Wild. 

[No.  17,708.    FUed  November  24,  1896.] 

LiOBirsB. — RevocatioTL — A  license  to  erect  an  outside  stairway  to  the 
upper  story  of  a  building  on  the  land  of  another  beoomes  irreTocable  i46  249 
after  the  building  has  been  ereoted,  in  reliance  upon  such  lioeoBe,  ||g  ^^ 
at  a  large  expense,  without  any  other  stairway.  a  46  249 

&AXR.Sa8ement — An  executed  parol  license  may  become  an  ease-     ^^^  ^^^ 
ment  on  the  land  of  another  and  imi>06e  a  servitude  on  one  estate  in 
favor  of  another. 

CoKTBAOT. — ConHderation.-^'W.  and  C.  are  the  owners  of  adjoining 
unimproved  lots.  They  enter  into  an  agreement  whereby  W.  in  the 
construction  of  a  building  on  his  own  lot  is  to  construct  a  wall  on 
the  partition  line,  which  wall  is  to  used  by  both,  when  C.  has 
erected  an  adjoining  building.    Until  the  erection  of  such  adjoining 
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building  and  a  permanent  stairway  built,  W.  to  haTe  the  right  to 
maintain  over  the  land  of  C.  an  outside  stairway.  Acting  upon 
this  agreement  W.  constructs  the  building  including  the  outside 
stairway.  Held,  That  the  contract  is  supported  by  a  valuable  oon- 
sideration. 

Notice. — The  erection  and  maintenance  for  more  than  fifteen  years 
of  an  outside  stairway  on  the  land  of  one  person  leading  to  a 
building  on  the  land  of  another  is  sufficient  notice  of  an  agreement 
between  the  two  for  the  construction  of  such  stairway,  to  all  persons 
claiming  under  the  former. 

Practiob. — Harmless  Error, — ^Error  in  sustaining  a  demurrer  to  one 
paragraph  of  answer  is  harmless  where  all  the  evidence  which 
could  have  been  given  thereunder  is  admissible  under  a  general 
denial  which  is  pleaded. 

CONTRAor. — Not  Rescinded  Because  Parties  Did  Not  Foresee  all  Conse- 
quences.— An  agreement  between  two  persons  supported  by  a  suffi- 
cient consideration,  by  which  one  is  allowed  to  maintain  an  outside 
stairway  to  his  building  over  the  land  of  the  other,  will  not  be 
rescinded  on  the  ground  that  the  land  has  greatly  increased  in  value 
since  the  agreement  was  made. 

Appeal. — Longhand  Manuscript. — How  Made  Part  of  Record. — The 
record  must  affirmatively  show  that  the  longhand  manuscript  of  the 
evidence  was  filed  in  the  clerk's  office  before  it  was  embodied  in 
the  bill  of  exceptions. 

Prom  the  Hamilton  Circuit  Court  Affirmed. 

William  Booth  and  Fertig  d:  Alexander^  for  appel- 
lants. 

Shirts  &  Kilboumey  for  appellee. 

Monks,  J. — ^This  action  was  brought  by  appellee, 
against  appellants,  to  enjoin  them  from  tearing  down 
a  stairway,  the  property  of  appellee.  It  is  alleged,  in 
the  complaint,  that  appellee  was,  in  1880,  and  still  is, 
the  owner  of  certain  real  estate  (describing  it)  in  tho 
city  of  Nobles ville,  Hamilton  county,  Indiana,  and 
that  one  Haymond  W.  Clark  was  the  owner  of  a  strip 
of  real  estate  thirty-five  feet  in  width  adjoining  appel- 
lee^s  said  property  on  the  north,  which  was  unim- 
proved; that  at  said  date  appellee  had  decided  to  im- 
prove his  said  real  estate,  the  same  fronting  on  the 


NOVEMBER  TEEM,  1896— Vol.  146.        251 

Joseph  et  al.  v.  Wild. 

public  square  in  said  city  by  the  erection  of  a  two- 
story  business  block  thereon.  That  it  was  the  purpose 
of  said  Clark  to  improve  his  portion  thereof,  but  he 
was  not  ready  then  to  do  so.  It  was  agreed  between 
appellee  and  said  Clark  that  appellee  should  proceed 
to  build  his  said  two-story  business  block,  putting 
the  north  wall  thereof  upon  the  line  bf  tween  the  real 
estate  owned  by  apppellee  and  said  Clark,  and  that 
when  said  Clark  should  improve  his  own  property  he 
should  have  the  use  of  said  wall  so  put  up  by  appellee. 
In  consideration  of  which  it  was  agreed  that  until  said 
improvement  should  be  made  appellee  should  have 
the  right  to  egress  and  ingress  into  the  second  story  of 
his  block  by  way  of  an  outside  stairway  resting  upon 
said  rfeal  estate  of  said  Clark,  and  that  when  a  build- 
ing should  be  erected  on  the  strip  of  ground  then 
owned  by  said  Clark,  that  a  permanent  stairway 
should  be  constructed  along  the  north  side  of  said 
wall,  leading  from  said  public  square,  so  as  to  furnish 
ingress  and  egress  to  the  second  stories  of  each  of  said 
buildings.  Pursuant  to  said  agreement,  in  the  year 
1880,  appellee  did  so  improve  his  portion  of  said  prop- 
erty by  the  erection  of  said  two-story  business  block, 
and  did  so  construct  said  outside  stairway  along  the 
north  wall  of  said  building  and  leading  from  the  pub- 
lic square,  which  has  ever  since  been  the  sole  and  only, 
means  of  egress  from  and  ingress  to  the  second  story 
of  the  business  block  built  by  appellee,  and  the  said 
stairway  has  been  openly  and  continuously  main- 
tained at  all  times  since  by  appellee  without  objec- 
tidn.  That  appellee,  relying  upon  the  agreement  with 
said  Clark,  erected  said  building  with  a  view  to  have 
thereafter  a  permanent  joint  stairway,  and  con- 
structed said  outside  stairwav  to  obtain  access  to 
said  second  story  until  the  permanent  stairway  was 
built,  and  has  maintained  it  ever  since.    That  after- 
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wards,  appellants,  Nelson  &  Nelson,  became  the  own- 
ers of  the  ground  formerly  owned  by  said  Clark,  and 
the  same  has  not  been  improved  by  the  erection  of  any 
permanent  buildings  thereon;  that  they  are  threaten- 
ing to  tear  down  and  remove  said  stairway  and  pre- 
vent appellee  from  having  access  to  the  second  story 
of  his  said  building,  etc.  That  there  are  five  rooms  in 
said  second  story,  the  only  access  to  which  is  by  way  of 
the  stairway  aforesaid,  and  four  of  said  rooms  are  now 
occupied  by  tenants,  and  if  said  .stairway  is  removed, 
as  threatened,  such  tenants  would  have  no  means  of  ac- 
cess thereto.  After  the  commencement  of  said  action 
appellants,  Joseph  &  Joseph,  purchased  the  real 
estate  formerly  owned  by  Clark,  of  their  co-appellants, 
and  were,  on  their  own  application,  made  defendants 
to  said  action.  Appellee  filed  a  supplemental  com- 
plaint, setting  up  the  fact  of  their  purchase  and  that 
they  claimed  the  right  to  tear  down  said  outside  stair- 
way, etc.  Appellants  each  filed  separate  demurrers, 
for  want  of  facts,  to  the  complaint  and  supplemental 
complaint,  which  were  overruled.  Appellants,  Joseph 
&  Joseph,  filed  an  answer  in  five  paragraphs,  and  ap- 
pellee's demurrer  to  each  paragraph  thereof,  for  waiit 
of  facts,  was  sustained  to  the  second  and  fifth  para- 
graphs, and  overruled  as  to  the  other  paragraphs. 

The  cause  was  tried  by  the  court  and  a  finding  made 
in  favor  of  appellee,  upon  which  judgment  was  ren- 
dered against  appellants. 

Appellants,  Joseph  &  Joseph,  filed  a  motion  to 
modify  the  judgment  and  for  a  new  trial,  which  were 
respectively  overruled. 

The  said  rulings  of  the  trial  court  against  appel- 
lants are  each  assigned  as  error. 

The  first  proposition  urged  is,  that  the  complaint  is 
bad  for  the  reason  that  the  parol  contract  set  forth  is 
void  under  the  Statute  of  Frauds. 


u. 
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The  allegations  in  the  complaint  show  that  appel- 
lee, pursuant  to  the  contract  alleged  and  relying  there- 
on, erected  the  two-story  business  block  and  placed 
the  north  wall  on  the  line  dividing  his  real  estate  from 
that  owned  by  Clark,  the  other  party  to  the  contract, 
and  that  he  built  the  outside  stairway  along  the  north 
side  of  said  north  wall  leading  to  the  second  story  of 
said  building,  and  that  no  provision  was  made  for  in- 
gress to  or  egress  from  said  second  story  except  by 
this  stairway,  and  that  without  the  same  no  access 
could  be  had  to  the  second  story  of  said  building,  and 
that  said  stairway  has  been  continuously  maintained 
and  used  for  more  than  fifteen  years  without  objec- 
tion* These  allegations  show  a  performance  of  the 
contract  by  appellee  on  his  part  Regarding  the  con- 
tract as  a  mereJicense  to  erect  the  outside  stairway,  a 
large  sum  of  money  having  been  expended  in  the  erec- 
tion  of  said  building  on  the  faith  thereof,  and  the  stair- 
way having  been  constructed  on  the  faith  thereof,  the 
same  has  been  executed  by  appellee,  and  must  be 
deemed  irrevocable.  Ferguson  v.  Spencer y  127  Ind.  66; 
Nowlin  Y.Whipple  et  al.,  120  Ind.  596;  Buchanan  v. 
Logansport/etc.j  R.  W.  Co.^  71  Ind.  265;  Hodgson  v. 
JefforieSj  52  Ind.  334;  Parish  v.  KasparCy  109  Ind. 
686;  Burrow  v.  Terre  Haute,  etc.,  R.  R.  Co,y  107  Ind. 
432,  and  cases  cited;  Simons  v.  Morehouse,  88  Ind. 
891;  Nowlin  v.  Whipple,  79  Ind.  481;  Snowden  v. 
Wilas,  19  Ind.  10;  LeFevre  v.  LeFevre,  4  Serg.  &  R. 
241;  RericJcY.  Kern,  14  Serg.  &  R.  267;  WKellip  v. 
M^Ilhenny,  4  Watts  817;  Swartz  v.  Swartz,  4  Pa.  St. 
353;  Ehner  y.  Stickier ,  19  Pa.  St  19;  2  Am.  Leading 
Cases,  570,  571 ,  573 ;  Browne  on  Statute  of  Frauds  (5th 
ed.),  section  31,  p.  39. 

An  executed  parol  license,  however,  may  become  an 
easement  upon  the  land  of  another  and  may  impose  a 
servitude  on  one  estate  in  favor  of  another.    Noiclin  v. 
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Whipple^  supra;  Hazleton  v.  Putnam^  3  Pin.  (Wis.) 
107;  3  Chandler  (Wis.)  117,  54  Am.  Dec.  158  and 
note  on  p.  166;  Dark  v.  Johnston^  55  Pa.  St.  164; 
Huff  V.  McCauLeyy  63  Pa.  St.  206;  Thompson  v. 
McElameyj  82  Pa.  St.  174;  Meek  v.  Breckenridge^  29 
Ohio  St  642,  650;  Legg  v.  ITom,  45  Conn.  409;  2  Am. 
Leading  Cases,  557,  578;  Washburn  Easements  (4th 
ed.),  pp.  27-29. 

It  is  next  insisted  that  the  complaint  is  bad  because 
there  was  no  consideration  for  the  agreement.  A  val- 
uable consideration  may  consist  of  any  benefit,  delay 
or  loss  to  another  party.  Starr  v.  Earle^  43  Ind.  478, 
480.  The  facts  alleged  in  the  complaint  show  a  valu- 
able consideration  within  this  definition  of  the  said 
words. 

Under  the  well  known  maxim  that,,  "that  which  is 
sufficient  to  put  a  party  upon  inquiry  is  notice,"  the 
erection  and  maintenance  of  the  stairway  for  more 
than  fifteen  years  on  the  real  estate  owned  by  Clark 
was  sufficient  notice  of  the  contract  and  rights  of  ap- 
pellee thereunder  to  all  claiming  under  Clark.  Camp- 
hell  V.  Indianapolis^  etc.,  B.  R.  Co.,  110  Ind.  490,  493; 
Robinson  v.  Thrailkill,  110  Ind.  117,  119;  Ellis  v. 
Bassett,  128  Ind.  118,  and  cases  cited. 

Appellee  also  contends  that  the  facts  alleged  in  the 
complaint  show  that  the  contract  remains  unexecuted 
for  the  reason  that  Clark  and  his  successors  have  re- 
ceived no  benefit  therefrom.  It  is  stated  in  the  com- 
plaint that  the  outside  stairway  was  to  remain  for  the 
use  of  appellee's  building  until  such  time  as  the  ad- 
jacent owner  should  erect  a  building  upon  his  land,  at 
which  time  a  permanent  stairway  was  to  be  built  for 
the  use  of  both  parties  upon  the  line  occupied  by  the 
outside  stairway.  The  complaint  shows  that  appellee 
has  fully  performed  his  part  of  the  contract;  that  he 
has  erected  his  building  in  good  faith,  relying  upon 
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the  contract,  and  made  no  provision  for  access  to  the 
second  story  of  his  building,  except  by  such  outside 
stairway.  Appellee  is  not  seeking  to  compel  the  erec- 
tion of  the  building  and  stairway  adjoining  his  own 
under  the  contract;  he  only  asks  to  enjoin  appellants 
from  tearing  down  the  present  stairway  until  such 
building  and  joint  stairway  are  erected.  Neither 
Clark,  nor  those  claiming  under  him,  are  under  any 
obligation  to  erect  said  building,  but  they  have  the 
light,  under  the  contract,  to  do  so  whenever  they  see 
proper.  But,  under  the  facts  alleged  in  the  complaint, 
appellants  have  no  right  to  tear  down  or  otherwise 
interfere  with  the  use  of  said  stairway  by  appellee,  or 
those  claiming  under  him,  merely  because  they  have 
not  exercised  their  privilege  to  erect  a  building  and 
joint  stairway,  as  provided  in  the  contract  Until  such 
time  as  the  building  and  joint  stairway  are  erected  on 
the  adjoining  land,  appellee  and  those  claiming  under 
him  have  the  right  to  keep  the  outside  stairway  in  re- 
pair and  use  the  same  without  interference  from  ap- 
pellants. 

It  is  insisted  by  appellants,  Joseph  &  Joseph,  that 
the  demurrer  to  the  supplemental  complaint  should 
have  been  sustained  for  the  reason  that  the  supple- 
mental complaint  does  not  contain  any  averment  that 
they  threatened  to  tear  down  the  stairway.  The  ap- 
pellants, Joseph  &  Joseph,  purchased  the  real  estate 
described  after  the  commencement  of  this  action  and 
after  a  temporary  restraining  order  had  been  granted. 

The  supplemental  complaint  alleges  "that  said 
Josephs,  and  each  of  them,  are  now  and  still  claiming 
the  right  to  tear  down  and  destroy  said  stairway,  and 
claim  that  said  appellant  has  no  right  to  maintain 
the  same,''  etc.  Considering  the  complaint  and 
supplemental  complaint  as  one  pleading,  the  objec- 
tion urged  is  not  tenable.    It  follows  that  the  court 
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did  not  err  in  overruling  the  demurrers  to  the  com- 
plaint and  supplemental  complaint. 

Appellants,  Joseph  &  Joseph,  next  contend  that  the 
court  erred  in  sustaining  the  appellee's  demurrer  to 
their  fifth  paragraph  of  answer.  The  error,  if  any, 
committed  by  the  court  in  sustaining  the  demurrer  to 
this  paragraph  of  answer  was  harmless,  for  the  reason 
that  all  evidence  that  could  have  been  given  under 
said  paragraph  was  admissible  under  the  first  para- 
graph of  answer,  the  general  denial. 

It  is  earnestly  insisted  that  that  part  of  the  fifth 
paragraph  of  the  answer  which  alleges  "that  when 
said  contract  was  made  the  Clark  real  estate  was  not 
worth  over  fSO.OO  per  front  foot,  and  has  increased  in 
value  at  this  time  to  |300.00  per  front  foot,  and  that 
the  city  of  Noblesville  has  trebled  in  population  and 
wealth  *  *  and  many  other  changed  conditions,  and 
that  under  the  present  conditions  the  granting  of  a 
perpetual  injunction  would  be  of  actual  advantage  to 
appellee  of  $1,500.00,  and  of  loss  to  appellants,  Joseph 
&  Joseph,  of  a  corresponding  amount,  by  taking  so 
much  of  their  property  and  bestowing  it  on  said  appel- 
lants without  consideration,"  was  a  good  answer  in 
bar. 

The  fact  that  the  maintenance  of  said  stairway  will 
be  of  great  value  to  appellee  and  loss  to  appellant  was 
not  sufficient  to  constitute  a  defense  to  the  action. 
Parties  cannot  be  relieved  from  their  contracts  and 
acts  thereunder  upon  the  sole  ground  that  they  did  not 
foresee  all  their  consequences.  Hodgson  v.  Jeffories, 
supra,  on  page  338. 

After  the  judgment  was  rendered,  appellants, 
Joseph  &  Joseph,  moved  the  court  "to  modify  the 
same  so  as  to  provide  that  they  or  their  grantees 
might  at  any  time  remove  said  stairway  for  the  im- 
mediate purpose  of  erecting  new  and  permanent  build- 
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ings  on  their  ground  adjoining  appellee's  said  build- 
ing, and  that  in  erecting  said  new  bujlding  said  appel- 
lants, their  heirs  and  assigns  be  not  required  to  con- 
struct or  provide  any  stairway  for  the  use  of  appellee 
in  lieu  of  the  stairway  now  existing." 

Appellee  has  the  right,  under  the  contract,  as  we 
have  shown,  to  maintain  said  outside  stairway  until 
the  building  and  joint  stairway  are  erected  on  the  ad- 
joining lot.  The  only  way  appellants  can  end  appel- 
lee's right  to  maintain  said  outside  stairway  is  by 
erecting  the  building  and  joint  stairway.  It  follows 
that  the  motion  to  modify  the  decree  was  properly 
overruled. 

The  questions  presented  by  the  motion  for  a  new 
trial  depend  for  their  determination  on  the  evidence. 
We  cannot  consider  any  question  raised  by  the  motion 
for  a  new  trial  for  the  reason  that  the  evidence  is  not 
properly  in  the  record. 

The  evidence  in  the  cause  was  taken  down  by  a 
shorthand  reporter,  and  it  is  sought  to  certify  the 
longhand  manuscript  of  the  evidence  to  this  court 
under  section  1  of  an  act  approved  March  7, 1873  (Acts 
1873,  p.  194),  The  record  shows  that  the  bill  of  excep- 
tions was  signed  by  the  trial  judge  on  October  23,1895, 
and  the  record  does  not  show  that  the  longhand  copy 
of  the  evidence  was  filed  in  the  clerk's  office  before  the 
bill  of  exceptions  containing  the  same  were  signed  by 
the  judge. 

It  is  settled  law  in  this  State  that  under  said  act  of 
1873,  the  longhand  copy  of  the  evidence  must  be  filed 
in  the  clerk's  office  before  it  is  embodied  in  the  bill  of 
exceptions  and  signed  by  the  judge,  and  this  fact  must 
be  affirmatively  shown  by  the  record.  Carlson  v.  State, 
145  Ind.  660 ;  Rogers  v.  Eichj  ante,  235  ;  Manley 
v.  Felty,  ante,  194;  DeHart  v.  Board,  etc.,  143  Ind. 
Vol.  146—17 
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363 ;  Smith  v.  StatCy  145  Ind.  176 ;  Beatty  v.  Miller, 
ante,  231;  Hamripk  v.  Loring  {lad.8up.\  45  N.  E.  107. 
No  available  error  appearing  in  the  record,  the  judg- 
ment is  affirmed. 


Herrick,  Administrator,  v.  Flinn,  Administrator. 

[No.  17,805.     Filed  November  34,  1896.] 

Appeal. — Error  in  Finding  Should  he  Assigned  on  Motion  for  New 
IViaL — Error  in  the  finding  of  the  trial  court,  to  be  available  on 
appeal,  should  be  assigned  as  error  on  the  motion  for  new  triaL 

Decedent's  Estates.— Sale  of  Real  Estate  to  Pay  Debts. — Descent. — 
Where  in  an  action  by  administrator  to  sell  real  estate  to  pay  debts, 
the  wife  and  judgment  creditors  of  one  of  the  heirs  appear  and 
become  parties  to  the  proceedings,  the  judgment  creditors  asking 
that  their  respective  liens  be  transferred  to  the  proceeds  of  the  sale, 
and  the  wife  claiming  that  she  is  entitled  to  one-third  of  the  surplus 
of  the  proceeds,  and  it  is  agreed  in  open  court  that  the  sale  should 
take  place  and  the  rights  of  all  parties  be  transferred  to  the  fund, 
and  the  sale  is  accordingly  made,  and  thereafter  the  wife  dies,  her 
interest,  if  any,  in  such  fund  does  not  go  to  her  personal  representa- 
tive, but  in  accordance  with  section  2671,  Bums'  R.  S.  1894,  descends 
to  her  husband. 

From  the  Wabash  Circuit  Court.  Affirmed. 
Alvah  Taylor,  for  appellant. 

H.  C.  Pettit,  O.  H,  Bogue  and  A.  N.  Grant,  for  ap- 
pellee. 

MoCabe,  J. — The  appellee,  as  administrator  of 
the  estate  of  Joseph  H.  Ray,  deceased,  filed  a  petition 
in  the  Wabash  Circuit  Court,  asking  an  order  to  sell 
certain  real  estate,  situate  in  the  city  of  Wabash,  of 
which  said  Joseph  IT.  died  seized,  for  the  purpose  of 
making  assets  to  pay  the  debts  of  said  decedent. 

Said  real  estate,  by  law  and  the  provisions  of  the 
will  of  said  Joseph  H.,  went  to  three  of  his  heirs,  one 
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of  whom  was  his  son,  Webster  B.  Ray,  who  was, 
among  others,  made  a  party  to  said  proceeding. 

Numerous  creditors  of  said  Webster  B.  filed  peti- 
tions, became  parties  to  said  petition  to  sell  before  any 
sale  of  the  real  estate,  and  showed  that  they  had  re- 
covered judgments  against  said  Webster  B.,  and  that 
said  judgments  had  become  liens  on  the  interest  of 
said  Webster  B.  in  said  real  estate  by  reason  of  such 
judgments  being  either  rendered  in  the  Wabash  Cir- 
cuit Court  or  by  transcript  thereof  being  filed  and  re- 
corded in  the  clerk's  office  of  said  court  And  they 
further  showed  that  there  would  probably  be  a  sur- 
plus of  the  proceeds  of  the  sale  by  the  administrator 
over  and  above  the  debts  of  said  Joseph  H.  Ray,  de- 
ceased; and  they  asked  that  their  respective  liens  on 
Webster  B.  Ray's  interest  be  transferred  to  his  inter- 
est in  the  surplus  of  the  fund  arising  from  any  sale 
that  might  be  made  thereof  on  such  petition.  The ' 
wife  of  said  Webster  B.  appeared  and  became  a  party, 
showing  that  she  was  the  wife  of  said  Webster  B. 
when  his  father  died,  and  that  she  was  still  his  wife 
and  claiming  as  against  her  husband's  said  judgment 
creditors,  that  she  was  entitled  to  the  one-third  of  her 
husband's  share  of  the  surplus  of  the  proceeds  of  said 
sale. 

It  was  agreed  by  and  between  all  the  parties  in  open 
court  that  the  sale  should  take  place,  and  the  rights  of 
all  the  parties  in  the  real  estate  should  be  transferred 
to  the  fund,  which  was  accordingly  ordered  by  the 
court  The  real  estate  was  accordingly  sold  and  the 
deed  made  on  June  16, 1891. 

Louisa  A.  Ray  died  on  December  10,  1891,  leaving 
surviving,  her  said  husband,  Webster  B.  Ray,  and  sev- 
eral children;  and  on  February  16,  1892,  appellant, 
George  T.  Herrick,  was  appointed  administrator  of 
the  estate  of  said  Louisa  A.  Ray,  deceased. 
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Appellant  was  then  admitted  a  party  to  said  pro- 
ceedings, and  he  filed  an  answer  to  the  claims  of  the 
judgment  creditors  of  said  Webster  B.  Ray  as  to  one- 
third  of  his  share  of  the  surplus  of  said  fund,  claiming 
that  such  amount  of  such  surplus  vested  in  said 
Louisa  by  virtue  of  the  statute  on  the  subject  of  judi- 
cial sales  of  real  estate  of  a  man  having  a  wife.  Burns' 
R.  S.  1894,  section  2669  (R.  S.  1881,  2508). 

The  circuit  court  sustained  a  demurrer  to  the  an- 
swer of  the  administrator  of  said  Louisa,  setting  up 
these  facts.  This  ruling  and  the  finding  of  the  court 
in  favor  of  the  lienholders  are  assigned  for  error.  If 
the  finding  was  supposed  to  be  erroneous  it  should 
have  been  made  a  ground  for  the  motion  for  a  new 
trial,  and  overruling  that  motion  should  have  been  as- 
signed for  error;  otherwise  the  error,  if  any  there 
was  in  the  finding,  is  unavailable.  The  circuit  court 
•overruled  appellant's  motion  for  a  new  trial,  but  such 
ruling  is  not  assigned  for  error. 

The  statute  referred  to  provides  that:  "In  all  cases 
of  judicial  sales  of  real  property  in  which  any  married 
woman  has  an  inchoate  interest  bv  virtue  of  her  mar- 
riage,  where  the  inchoate  interest  is  not  directed  by 
the  judgment  to  be  sold  or  barred  by  virtue  of  such 
sale,  such  interest  shall  become  absolute  and  vest  in 
the  wife  in  the  same  manner  and  to  the  same  extent  as 
such  inchoate  interest  of  a  married  woman  now  be- 
comes absolute  upon  the  death  of  the  husband,  when- 
ever, by  virtue  of  said  sale,  the  legal  title  of  the  hus- 
band in  and  to  such  real  property  shall  become  abso- 
lute and  vested  in  the  purchaser  thereof,  his  heirs  or 
assigns,  subject  to  the  provisions  of  this  act,  and  not 
otherwise."  2669  (2508),  svpra. 

Another  section  of  the  same  act  provides  that:  "If 
any  married  woman  shall  die,  holding  real  property 
vested  in  her  by  the  provisions  of  this  act,  during  the 
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existence  of  the  marriage  in  virtue  of  which  she  re- 
ceived the  same^  the  whole  of  such  real  property  shall 
descend  to  her  surviving  husband." 

By  agreement  of  the  parties  the  court  ordered  all 
the  rights  of  the  parties  in  and  to  the  real  estate  to  be 
transferred  from  the  real  estate  to  the  fund  arising 
from  the  sale.  So  that  the  fund  must  be  treated  as  the 
real  estate.  And,  by  virtue  of  the  statute  last  above 
quoted,  it  must  be  held  to  descend  to  the  husband  of 
the  deceased  wife,  and  that  her  administrator  had  no 
right  to  it  at  all,  even  if  she  had  been  entitled  to  it  had 
she  lived,  which  we  do  not  decide.  Summit  v.  Ellettj  88 
Ind.  227. 

Therefore,  the  circuit  court  did  not  err  in  sustaining 
the  demurrer  to  the  answer  of  the  administrator. 

Judgment  afQrmed. 


BuBNS  V.  Windfall  Manufacturing  Company.         iwwi] 

148    4(» 

[No.  17,816.     Filed  November  24,  189«.]  ^^  ^ 


Mastbb  and  Servant. — Defective  Machinery. — Complaint. — ^In  an 
action  by  an  employe  against  his  employer  for  personal  injuries 
canaed  by  def ectire  machinery,  a  complaint  alleging  a  knowledge 
both  on  the  part  of  the  employe  and  employer  as  to  the  defect,  and 
a  promise  on  the  part  of  the  employer  to  remedy  the  same,  is  not 
sufficient  to  withstand  a  demurrer  unless  it  is  further  alleged  that 
after  the  knowledge  and  promise  on  the  part  of  the  employer,  a 
reasonable  time  had  intervened  before  the  accident  for  the  employer 
to  have  remedied  the  defect. 

From  the  Tipton  Circuit  Court.  Affirmed. 

L.  B.  Nashj  for  appellant. 

Dean  (S:  Dearij  and  Beauchamp  &  Mount,  for  appellee. 

Hackney,  J. — The  question  in  this  case  is  the  suf- 
ficiency of  a  paragraph  of  complaint  by  the  appellant 
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against  the  appellee.  It  was  alleged  that  the  appel- 
lant was  employed  in  hauling  clay  from  a  pit  into  ap- 
pellee's tile  mill  by  means  of  cars  pulled  up  an  in- 
clined railway,  in  which  employment  he  was  required 
to  ride  upon  such  cars;  that  while  returning  to  the 
pit,  on  the  occasion  in  question,  the  car  in  which  he 
was  riding  struck  a  point  where  the  ends  of  two  of  the 
rails  of  said  way  reared  up  and  overlapped,  causing 
said  car  to  stop  suddenly,  thereby  precipitating  the 
appellant  to  the  ground  and  inflicting  the  injuries 
complained  of.  It  was  alleged  th^t  the  condition  of 
the  track  was  known  to  the  appellee,  and  was  negli- 
gently and  carelessly  permitted  so  to  remain.  It  was 
alleged,  also,  that  the  appellant  was  free  from  fault 
or  contributory  negligence. 

The  following  allegation  supplies  the  principal 
point  of  contention  upon  the  pleading:  "The  plaintiff, 
at  the  time  of  said  injury,  was  aware  of  the  defective 
condition  of  said  track,  and  had  been  for  several  davs 
prior  thereto  (the  exact  time  plaintiff  being  unable  to 
state),  but  because  of  a  promise  made  by  defendant  to 
repair  said  defects,  plaintiff  remained  in  defendant's 
service,  and,  relying  upon  said  promise,  being  led  to 
believe  that  said  repairs  would  be  made  at  the  earliest 
possible  convenience,  and  but  for  such  promise  and 
understanding,  plaintiff  would  not  have  remained  in 
defendant's  employ,  and  plaintiff  would  aver  that  the 
condition  of  said  track  was  not  so  dangerous  that  a 
man  of  ordinary  prudence  would  have  refused  to  as- 
sume the  risk." 

The  appellant  relies  upon  the  following  proposition 
and  authorities:  "A  servant  who  learns  of  defects  in 
machinery  about  which  he  is  employed,  and  gives 
notice  thereof,  but  is  induced  to  remain  in  the  service 
by  a  promise  of  the  master  to  remedy  the  defect,  may 
recover  for  an  injury  caused  thereby,  where  it  oc- 
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curs  within  such  time  after  the  promise  as  would 
be  reasonably  allowed  for  its  performance,  and  where 
it  is  not  so  imminently  dangerous  that  a  man  of 
ordinary  prudence  would  refuse  to  work  about  it" 
Indianapolis,  etc.,  R.  W.  Co.  v.  Watson,  114  Ind.  20; 
Rotheriberger  v.  Northwestern,  etc.,  Co.  67  Minn.  461, 
59  N.  W.  531;  Schlitzv.  Pabst,  etc.,  Co.  57  Minn.  303,  59 
N.  W.  188;  Oraham  v.  Newhurg,  etc.,  Co.,  38  W.  Va. 
273,  s.  c.  18  S.  E.  684;  Chicago,  etc.,  Co.  v.  VanDam, 
149  111.  337,  8.  c.  36  N.  E.  1024;  Madra  v.  Pottsmlle, 
etc.,  Co.,  160  Pa.  St.  109,  28  Atl.  639;  Am.  and  Eng. 

Ency.  of  Law,  Vol.  4,  pp.  34,  64. 

Counsel  for  the  appellee  insist  that  the  exception  to 
the  rule  that  the  servant  assumes  the  hazards  incident 
to  such  defects  as  he  has  knowledge  of  does  not  pre- 
vail, even  where  the  master  agrees  to  make  timely  re- 
pairs, if  the  servant,  while  continuing  in  the  use  of  the 
defective  appliance,  has  plainly  before  his  view  the 
yet  unrepaired  defects.  In  other  words,  that  the  ex- 
ception prevails  where  the  defect,  which  is  promised 
to  be  repaired,  is  latent,  and  does  not  prevail  where 
such  defect  is  patent  In  support  of  this  position 
counsel  cite  the  statement  of  Wharton  that  "The  only 
ground  on  which  the  exception  before  us  can  be  justi- 
fied is,  that  in  the  ordinary  course  of  events  the  em- 
ploye, supi)osing  the  employer  has  righted  matters, 
goes  on  with  his  work  without  noticing  the  continu- 
ance of  the  defect  But  this  reasoning  does  not  apply, 
as  we  have  seen,  to  cases  where  the  employe  sees  that 
the  defect  has  not  been  remedied,  and  yet  intelligently 
and'  deliberately  continues  to  expose  himself  to  it" 
Wharton^s  Negligence  (2d  ed.),  section  220. 

The  case  of  Qraham  v.  Newbiirg,  etc.,  Co.,  supra.,  is 
cited,  and  the  exception  is  there  stated  as  follows: 
"An  employe,  knowing  of  defects  in  machinery,  ap- 
pliances, or  his  working  place,  is  not  precluded,  by 
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continuing  in  the  service,  from  recovering  damages  for 
injuries  by  reason  of  such  defects,  where  he  is  lulled 
into  a  sense  of  security  by  the  words,  acts,  or  conduct 
of  his  employer,  and  the  danger  is  not  so  plain  and  ob- 
vious that  a  prudent,  careful  man,  anxious  for  his 
safety,  ought  not  to  risk  it.'^ 

We  need  not  pursue  the  inquiry  as  to  whether  the 
exception  has  its  support  in  the  reason  that  the  serv- 
ant, relying  upon  the  master's  promise,  may  presume 
that  the  defect  has  been  cured,  although  we  know  of  no 
better  reason  for  it,  or  whether  that  reason  is  consist- 
ent with  the  statement  of  the  exception  that  it  obtains 
where  the  injury  occurs  "within  such  time  after  the 
promise  as  would  be  reasonably  allowed  for  its  per- 
formance," The  complaint,  in  this  case,  did  not^  in 
our  opinion,  allege  facts  sufficient  to  support  a  re- 
covery upon  any  recognized  statement  of  the  rule  and 
the  exception.  By  it  we  are  advised  that  the  appel- 
lant was  aware  of  the  defect  for  several  days  before 
the  injury,  but  we  are  not  advised  that  the  appellee 
had  notice  of  it  and  had  promised  to  repair  it  for  a 
time  within  which  the  repair  could  reasonably  have 
been  made.  There  is  an  entire  absence  of  allegation 
as  to  the  time  appellee  had  known  the  defect  or  had 
promised  to  repair  it  It  may  have  been  during  all  of 
the  time  that  the  appellant  knew  of  it,  or  it  may  have 
been  at  the  moment  the  car.  was  started  down  the 
track  to  the  pit,  and  when  repair  was  impossible  be- 
fore the  car  went  upon  it. 

When  knowledge  was  admitted  the  burden  rested 
upon  the  appellant  to  bring  the  case  within  the  ex- 
ception. 

The  defect  in  the  track  must  have  been  open  and  a 
knowledge  of  it  unavoidable  each  time  the  car  passed 
over  it  No  change  in  its  condition,  from  the  appel- 
lant's first  knowledge  of  it,  is  alleged;  no  negligence  in 
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running  the  car  is  alleged,  and,  upon  the  facts 
pleaded,  it  is  a  reasonable  presumption  that  each  time 
the  car  went  upon  it  the  concussion  was  considerable. 

In  the  most  favorable  view  for  the  appellant,  of  the 
conflicting  theories  of  the  parties,  the  case  would  turn 
upon  the  presence  of  allegations  disclosing  that  the 
appellant  had  not  continued  in  the  use  of  the  defective 
track,  after  a  knowledge  of  its  condition,  for  such  time 
that  the  appellee,  having  promised  to  repair  it,  might 
reasonably  have  been  presumed,  by  the  appellant,  to 
have  made  or  abandoned  such  repairs. 

The  pleading  supplied  no  facts  for  the  application  of 
the  presumptions,  either  that  appellant  had  continued 
to  use  the  track  after  the  appellee's  promise  to  repair 
had  been  delayed  an  unreasonable  time,  or  that  the 
appellee  had  had  any  reasonable  time,  after  the 
promise,  in  which  to  make  the  repairs. 

Finding  the  complaint  insufiQcient,  the  court  did  not 
err  in  sustaining  the  demurrer  thereto. 

Judgment  affirmed. 


Harris  bt  ux.  v,  United  States  Savings  Fund  and 

Investment  Company.  i46  aisi 

IfiO   666! 
[No.  17,828.     FUed  November  24,  1896.] 

Courts. — Spedial  Judge,— The  regular  judge  of  a  circuit  court,  who, 
because  of  bis  disqualification,  appoints  a  special  judge  to  hear  an 
action  for  the  foreclosure  of  a  mortgage,  may  after  a  decree  of  fore- 
closure and  a  personal  judgment  in  the  action,  and  at  the  same  term 
of  court,  appoint  another  special  judge  to  hear  an  application  for 
the  apx)ointment  of  a  receiver  of  the  rents  of  the  land,  and  such 
latter  appointee  has  jurisdiction  to  hear  and  determine  the  applica- 
tion. 

Bbceivebs. — Sufficiency  of  Petition.— Mortgage.— A  petition,  subse- 
quent to  a  personal  judgment  and  decree  of  foreclosure  of  a  mort- 
gage, for  the  appointment  of  a  receiver  of  the  rents  and  profits  of 
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the  real  estate  is  sufficient,  where  such  petition  discloses  that  the 
property  is  inadequate  to  secure  the  debt,  tiiat  the  debtor  is  insolvent, 
that  the  mortgagors  do  not  occupy  the  property,  and  that  the  security 
is  in  peril  from  the  lapse  of  insurance  and  the  maturity  of  taxes. 
Same.  — Mortgage.  —Debtor's  Right  of  Exemption,  — Where  a  decree  for 
the  foreclosure  of  a  mortgage  has  been  procured,  the  right  of  the 
debtor  to  exemption  of  the  rentals  of  the  mortgaged  property  is  no 
objection  to  the  api)ointment  of  a  receiver  of  rents  upon  a  showing 
that  the  debtor  is  insolvent  and  the  security  inadequate,  where  the 
order  directs  the  receiver  to  apply  the  rentals  to  insurance  and  taxes, 
and  to  retain  the  balance  subject  to  the  future  order  of  the  court 

From  the  Hendricks  Circuit  Court.   Affirmed. 

Charles  Foley,  for  appellants. 

Hogate  &  Clark  and  Cofer  &  Hadley,  for  appellee. 

Hackney,  J. — The  appellee,  the  United  States  Sav- 
ings Fund  and  Investment  Company,  obtained  a  per- 
sonal judgment  against  the  appellant,  John  W.  Har- 
ris, and  the  foreclosure  of  a  real  estate  mortgage 
against  him  and  his  wife,  Lottie  B.  Harris,  who  is  also 
an  appellant  herein. 

Because  the  regular  judge  of  the  lower  court  was 
interested  in  the  appellee  company,  he  appointed  the 
judge  of  another  circuit  to  preside  in  said  cause  as 
special  judge.  After  the  judgment  and  decree  above 
mentioned  were  duly  entered  and  signed  by  said 
special  judge,  but  during  the  same  term  of  court,  the 
appellee  filed  a  petition  against  the  appellants  for  the 
appointment  of  a  receiver  to  take  charge  of  the  prop- 
erty included  in  said  decree.  Upon  the  return  day  of 
the  summons  issued  upon  said  petition,  to-wit:  seven- 
teen days  after  the  entry  of  said  judgment  and  decree, 
the  regular  judge  of  said  court,  by  reason  of  his  inter- 
est aforesaid,  appointed  a  member  of  the  bar  of  said 
court  to  hear  the  proceedings  upon  said  petition.  The 
petition  set  up  the  judgment  and  decree  above  men- 
tioned, and  alleged  that  the  property  was  not  of  suf- 
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flcient  value  by  the  sum  of  fSOO.OO  to  discharge  said 
decree;  that  John  W.  Harris  was  insolvent;  that  ap- 
pellants owned  the  property  as  tenants  by  entirety, 
but  did  not  occupy  the  same;  that  insurance  on  the 
building  would  soon  expire;  that  appellee  had  been 
and  would  be  required  to  pay  the  taxes  upon  said 
property,  and  that  its  rental  value  was  from  $8.00  to 
112.00  per  month.  The  prayer  asked  that  a  receiver 
"apply  the  income,  rents  and  profits  from  said  real 
estate  as  the  court  shall  direct  and  as  equity  de- 
mands.'' 

By  way  of  answer  in  abatement,  the  appellants 
pleaded  the  said  first  appointment  of  a  special  judge 
in  the  original  suit;  that  he  had  presided  as  above 
stated,  and  that  his  appointment  had  never  been  re- 
voked or  set  aside,  and  that  he  had  not  declined  to  act 
further,  but  that  no  effort  had  been  made  to  procure 
his  further  attendance;  that  they  had  objected  to  the 
appointment  of  said  second  special  judge,  and  that, 
by  reason  of  said  facts,  he  was  not  authorized  to  pre- 
side in  the  hearing  of  said  petition. 

To  this  answer  the  court  sustained  the  appellee's 
demurrer,  and  thereupon  the  appellants  offered  to 
consent  to  the  appointment  of  a  receiver  upon  the  con- 
dition that  the  net  proceeds  of  the  rentals,  after  pay- 
ing costs  of  receivership,  taxes,  insurance  and  main- 
tenance of  property,  be  paid  to  them.  This  offer  was 
declined  by  the  appellee,  and  the  appellant,  John  W. 
Harris,  answered  further,  admitting  the  allegations 
of  the  petition,  alleging  facts  disclosing  that  he  was  a 
resident  householder  of  the  State  and  entitled  to  ex- 
empt property  from  execution;  that  he  had  only  his 
interest  in  the  real  estate  in  question  and  the  rentals 
thereof,  and  he  claimed  said  rentals  as  exempt  from 
execution  and  denied  the  right  to  a  receiver  therefor. 
To  this  answer  the  court  sustained  the  appellee's  de- 
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murrer.  The  appellant,  John  W.  Harris,  declined  to 
plead  further,  Lottie  B.  Harris  answered  further  in 
general  denial,  and  upon  a  hearing  by  the  court  a  re- 
ceiver was  appointed.  At  this  point  in  the  proceed- 
ings the  appellants  moved  the  court  to  order  said  re- 
ceiver to  distribute  the  net  proceeds,  after  paying 
costs,  etc,  to  them,  which  motion  was  overruled,  and 
the  court  thereupon  ordered  the  receiver  to  preserve 
the  property,  pay  taxes  and  insurance  and  to  abide 
the  further  order  of  the  court. 

The  sufficiency  of  the  petition,  the  jurisdiction  of 
said  second  special  judge  and  the  right  of  John  W. 
Harris  to  an  exemption  of  said  rentals  are  the  ques- 
tions argued  in  this  court. 

The  court,  through  its  regular  judge,  notwithstand- 
ing the  change  of  venue  or  change  from  such  regular 
judge,  possessed  jurisdiction  to  name  the  special  judge 
who  should  hear  and  determine  the  cause,  or  any  part 
thereof  undisposed  of.  Stinson  v.  State^  ex  rel.^  32  Ind. 
124;  Olenn  v.  State,  46  Ind.  368;  Huttsv.  HuttSj  51 
Ind.  681. 

The  proceeding  for  the  appointment  of  a  receiver 
was  auxiliary  to  the  original  case,  and  properly  fol- 
lowed the  final  judgment  and  decree.  Chicago j  etc.,  R. 
W,  Co.  V.  m  Clair,  144  Ind.  371. 

The  first  special  judge,  during  his  sitting,  was  not 
required  by  any  issue  then  formed  to  pass  upon  the 
question  of  appointing  a  receiver.  The  petition  for 
such  receiver,  although  in  aid  of  the  decree  originally 
rendered,  was  a  new  invocation  of  the  equity  powers 
of  the  court,  and  was  an  appeal  to  the  court,  rather 
than  to  its  judge  or  to  the  special  judge  who  presided 
in  the  original  suit.  The  right  to  put  that  jurisdiction 
into  exercise  did  not  depend  upon  the  will  or  pleasure 
of  the  special  judge,  but  rested  with  the  court  whose 
regular  judge  was  disqualified  from  acting,  all  but  to 
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appoint  a  special  judge.  The  first  special  judge 
reached  a  definite  conclusion  and  exercised  the  juris- 
diction he  was  called  upon  to  entertain.  The  applica- 
tion for  a  receiver  was  as  distinct  from  the  original 
proceeding,  in  calling  for  the  action  of  the  regular 
judge  in  selecting  a  judge  to  hear  it,  as  if  the  original 
proceeding  had  been  purely  legal  instead  of  equitable 
and  the  new  proceeding  had  required  the  exercise  of 
another  jurisdiction.  We  have  no  doubt  that  the 
special  judge  so  appointed  to  hear  the  application  for 
a  receiver  had  jurisdiction,  and  that  the  demurrer  to 
the  plea  in. abatement  was  properly  sustained. 

We  think  there  can  be  no  question  of  the  sufficiency 
of  the  petition  to  support  the  appointment  of  a  re- 
ceiver. From  its  allegations  it  appeared  that  the 
property  was  inadequate  to  secure  the  debt;  that  the 
debtor  was  insolvent;  that  the  mortgagors  did  not  oc- 
cupy the  property ;  that  the  security  was  in  peril  from 
the  lapse  of  insurance  and  the  maturity  of  taxes.  This 
is  sufficient.  Section  1236,  Burns'  R.  S.  1894  (1222  R. 
S.  1881);  Favorite^  Bec.y  v.  Deardorff^  84:  Ind.  565;  Con- 
nelly V.  Dickson^  76  Ind.  440 ;  Storm  v.  Ermantrouty 
89  Ind.  214;  Main  v.  Ointherty  92  Ind.  180-  Hursh  v. 
Hurshy  99  Ind.  600;  Merritt  v.  Oibson,  129  Ind.  155. 

That  the  appellants,  or  either  of  them,  may  have 
been  entitled  to  an  exemption  cannot  be  considered 
with  reference  to  the  sufficiency  of  the  petition,  as  no 
facts  appear  therein  from  which  the  privilege  will  be 
deemed  to  have  been  claimed  by  them.  The  answer 
setting  hp  the  claim  of  the  appellant,  John  W.  Harris, 
to  an  exemption  and  his  duty  to  interpose  the  claim  in 
the  proceeding  for  the  appointment  of  a  receiver  are 
sought  to  be  maintained  upon  the  authority  of  f?form 
V.  Ennantrouly  supra.  There  the  petition  raised  affirm- 
atively the  issue,  and  upon  it  the  court  adjudged  that 
the  rentals  were  subject  to  the  payment  of  the  mort- 
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gage  debt  It  was  held  that  the  debtor  could  not,  in 
the  face  of  that  adjudication^  obtain  another  hearing 
as  to  the  liability  of  the  rentals  so  to  pay  the  debt. 
The  inference  from  the  language  of  the  learned  judge 
who  wrote  that  opinion  is,  that  if  the  question  had  not 
been  put  at  rest  by  the  adjudication,  the  right  to  an 
exemption,  if  such  right  existed,  might  thereafter  be 
asserted.  Here  the  petition  sought  no  such  decision, 
and  the  order,  as  we  have  shown,  included  only  the  di- 
rection to  apply  rentals  to  insurance  and  taxes  and  to 
retain  the  balance  subject  to  the  future  order  of  the 
court  That  this  was  a  proper  order  is  conceded  upon 
the  theory  of  the  offer  of  the  appellants  to  permit  a 
receiver  to  be  appointed  and  upon  the  discussion  of 
their  counsel  in  this  court  with  reference  to  that  offer. 
At  any  rate,  the  order  did  not  preclude  the  appellants 
upon  the  question  of  an  exemption,  but  left  that  ques- 
tion open  for  disposition  upon  the  distribution  of  the 
fund,  if  any  shall  remain.  As  to  whether  the  right  of 
exemption  exists  in  favor  of  John  W.  Harris,  we  offer 
no  opinion. 

We  find  no  error  in  the  judgment  of  the  circuit 
court,  and  the  same  is  af^rmed. 


Stalcup  v.  The  State. 

[No.  17,865.    Filed  November  24,  1898.] 

146  270  CRIMINAL  Law. — Appeal. — ^Wherein  a  criminal  case  the  record  clearlj 
168  188'  discloses  that  a  fair  and  impartial  trial  has  been  had,  the  court  will 
disregard  errors  which  have  not  prejudiced  the  substantial  rights  of 
the  defendant,  but  on  the  other  hand,  where  it  does  not  appear  clear- 
ly from  the  evidence  that  the  defendant  was  guilty,  the  court  must 
scrutinize  carefully  the  errors  complained  of  to  determine  whether 
they  are  of  such  a  character  that  defendant  may  have  suffered  from 
them. 
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Practice. —  Criminal  Law. — Etndence. —  Cross-Examination  of  De- 
fendant.— The  defendant  in  a  criminal  case,  who  becomes  a  witness 
in  his  own  behalf  may  be  asked  on  cross-examination  if  a  certain 
occnrrence,  not  connected  with  the  crime  charged,  did  not  take 
place  ;  but  the  State  is  bound  by  his  answer,  and  cannot  impeach 
him  ux>on  such  collateral  matter. 

EviDSNCB. — CrimincU  Law.—Oeneral  Reputation  of  Defendant, — The 
reputation  of  a  defendant  in  a  criminal  prosecution,  for  peace  and 
quiet,  can  be  shown  only  by  proof  of  his  general  reputation  in  that 
respect*  and  not  by  proof  of  particular  acts. 

Sajcb. — Homicide, — Evidence, — Reputation  of  Deceased. — ^The  general 
reputation  of  the  deceased  for  peace  and  quiet  cannot  be  shown  in  a 
murder  trial  by  testimony  as  to  a  particular  instance  of  good  conduct. 

Prom  the  Marion  Criminal  Court  Reversed. 
Willard  Robertson^  for  appellant. 

W,  A.  Ketchanij  Attorney-General,  and  F.  E.  MaU 
soriy  for  State. 

HowABD,  J. — The  appellant  was  convicted  of  mur- 
der in  the  second  degree  and  sentenced  to  imprison- 
ment in  the  State's  prison  during  life  for  the  killing  of 
George  Owens. 

It  is  assigned  as  error  on  this  appeal  that  the  court 
overruled  appellant's  motion  for  a  new  trial. 

The  quarrel  which  resulted  in  the  death  of  George 
Owens  occurred  on  May  13,  1895,  in  a  drinking  place, 
known  as  Power's  barrel  house,  on  East  Washington 
street,  in  the  city  of  Indianapolis.  Both  parties  were 
colored  persons.  Excepting  appellant  himself,  the 
only  witness  who  testified  to  the  circumstances  lead- 
ing up  to  and  immediately  following  the  fatal  blow, 
was  the  barkeeper,  John  R.  Merl.  His  testimony 
shows  that  at  a  little  before  11  o'clock  in  the  evening, 
Owens  came  into  the  place  with  a  white  man.  It  could 
be  seen  that  both  had  been  drinking.  Owens  stood 
with  his  back  to  the  bar,  not  far  from  the  screen,  his 
left  elbow  resting  on  the  bar.  The  appellant  was  then 
landing  near  the  stove,  about  nine  feet  from  Owens. 
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Owens  did  not  say  anything  at  first,  but  in  a  short 
time  raised  his  head  and  looked  over  at  the  appellant, 
asking,  in  very  gross  language,  why  appellant  was  al- 
ways bothering  him.  Appellant  replied  that  he  was 
not  bothering  him.  With  that  both  men  seemed  to 
move  towards  one  another.  Owens  afterwards  falling 
back  to  the  bar,  but  a  little. farther  down  towards  ap- 
pellant Appellant  then  also  stopped,  standing  about 
two  or  three  feet  from  Owens.  Owens  was  at  this 
time,  as  the  witness  says,  standing  "away  from  the 
bar  and  using  the  bar  as  a  brace,  leaning  back."  The 
witness  continues:  "While  leaning  back  in  that  shape 
— he  came  in  once  before  with  a  knife  in  his  hand — I 
could  see  the  blade  of  the  knife  in  the  palm  of  his 
hand,  about  that  position  (indicating),  like  that,  and 
standing  about  like  that  (indicating).  ♦  ♦  ♦  Dave 
[appellant]  had  stopped  walking,  I  think."  At  this 
time  the  deceased  said:  "Oh,  damn  you,  and  your 
family  and  your  sisters."  Appellant  replied:  "Don't 
you  damn  me  and  my  sisters,  don't  you  damn  me  and 
my  family  and  sisters,"  calling  him  also  a  vile  name. 
The  barkeeper  then  saw  that  there  was  to  be  trouble 
and  started  around  the  screen  to  part  them.  His  evi- 
dence continues:  "When  I  got  around  there  they  had 
parted,  just  as  I  got  around  there.  It  looked  like  Mr. 
Owens  braced  himself  that  way  and  struck  Dave  that 
way,  and  in  striking  out  fell  over  towards  the  barrels.'^ 
"Did  he  miss  Dave  or  hit  him ?"  "Missed  him."  "That 
is  the  only  strike  you  saw  him  make  at  Dave?"  "I 
think  it  was,  unless  he  struck  the  same  time  Dave 
did."  The  barkeeper  then  parted  them,  Dave,  the  ap- 
pellant, going  out  on  the  street;  and  Owens  also 
starting  out,  when  apparently  realizing  that  he  had 
been  hurt,  he  said,  "I  am  cut."  As  appellant  was  go- 
ing out  the  barkeeper  had  said  to  him,  "Did  you  cut 
him,  Dave?"  but  appellant  made  no  answer.  . 
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Appellant's  own  evidence  as  to  the  quarrel  is  that 
he  was  near  the  stove  when  Owens  came  in  and  stood 
leaning  at  the  bar,  and  then  continues:  "He  began 
to  monkey  with  me,  picking  at  me.  I  asked  him  to  go 
away.  I  told  him  that  he  was  full,  and  I  did  not  care 
about  fooling  with  him.  He  was  drunk.  After  he 
found  I  would  not  fool  with  him,  he  got  mad  and 
cursed  me,  and  he  said:  *Damn  you,  you  little  black 
son  of  a  b — h,  I  will  cut  your  damned  head  off,'  spoke 
that  wav.  I  did  not  know  whether  he  meant  it  or  not. 
I  said  to  him :  *Maybe  you  will,  you  are  big  enough  to 
do  it'  Just  that  way.  He  said:  *Yes,  damn  you,  I 
will  do  it'  I  said,  *Well,  I  do  not  know;'  so  he  gets 
back  against  the  bar,  and  says  to  me:  'Damn  you,  and 
your  mother  and  sisters,  and  the  whole  family  of  you.^ 
I  stepped  out,  I  said:  'George,  don't  damn  me  and 
my  family,  my  mother  and  sisters,  they  are  not  bother- 
ing you.'  Just  that  way.  He  said:  'I  will  cut  your 
damn  head  off.'  He  said  that  When  he  said  that  I 
stepped  back  towards  him  from  the  stove,  and  said: 
'Don't  curse  me  and  my  mother  and  sisters.'  They  were 
not  bothering  him.  He  said :  'I  will  cut  your  damned 
head  off.'  He  was  leaning  on  the  bar  on  his  elbow,  he 
had  a  knife  in  his  hand,  I  saw  the  knife.  I  stepped 
back  after  he  straightened  up  from  the  bar.  I  stepped 
back  and  he  made  two  or  three  steps  towards  me  with 
the  knife  in  his  hand.  I  saw  he  had  the  knife  and  T 
ran  my  hand  in  my  pocket  and  pulled  my  knife  out 
and  opened  it  He  kept  cursing  me  and  coming  to- 
wards me  with  the  knife;  he  came  three  or  four  steps 
towards  me^  I  saw  he  was  going  to  cut  me.  He  raised 
the  knife  and  stepped  back,  and  I  got  my  knife  open 
and  he  rushed  on,  and  I  stuck  my  knife  at  him,  that 
way  (indicating).  He  kept  coming  towards  me.  After 
I  stuck  my  knife  at  him  I  did  not  know  I  had  cut  him 
Vol.  146—18 
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until  he  rushed  up  by  the  door  and  stopped  very  sud- 
den and  fell  down.  When  he  got  up  his  knife  fell.  He 
said,  *I  am  cut.^  He  gets  back  against  the  bar  with 
the  knife  in  his  hand.  By  that  time  Johnny  Merl  [the 
bartender]  came  around  from  behind  the  screen."  Cer- 
tain statements  made  by  appellant  to  the  officers  at 
and  after  his  arrest  were  also  given  in  evidence. 

The  two  men  were  acquainted,  but  do  not  seem  to 
have  had  any  relations,  either  friendly  or  unfriendly, 
with  each  other,  except  that  they  had,  during  that 
day,  a  little  scuffle.  Appellant  was  a  laborer  and  his 
reputation,  previous  to  this,  is  not  called  in  question. 
The  deceased  was  much  larger  and  stronger  than  ap- 
pellant. He  was  abusive  and  quarrelsome  when  in 
drink,  but  otherwise  apparently  good  natured.  He 
had  been  sentenced  to  the  workhouse  for  assault  and 
battery.  He  had  been  in  the  barrel  house  twice  before, 
during  the  evening  of  the  fatal  accident,  once  about 
half  past  six  and  once  about  nine  o'clock.  He  was 
under  the  influence  of  liquor  each  time,  and  acted  in 
an  abusive  manner. 

Fred  Baum  testified  that  he  saw  Owens  in  the  bar- 
room about  half  past  six.  "He  came  in  there,"  says 
this  witness,  "and  commenced  to  raise  a  disturbance 
right  away.  *  *  *  He  stepped  up  to  the  bar  and 
asked  for  a  drink,  and  the  barkeeper  refused  him, 
would  not  give  it  to  him,  and  the  bartender  told  him 
to  get  out;  and  he  did  not  do  it  right  away,  and  the 
bartender  called  to  Mr.  Davis,  and  Mr.  Davis  came 
down  the  back  way,  and  he  turned  around  a\id 
dropped  his  knife.  ♦  ♦  ♦  I  saw  it,  he  picked  it  up 
and  went  oUt,  and  he  was  about  half  way  in  the  bar- 
room, and  turned  around  his  head  and  said,  ^I  will  go 
and  kill  that  Dutch  son  of  a  b — h,' "  referring  to  the 
bartender. 

Appellant  testified  that  he  witnessed  the  quarrel 
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with  the  bartender,  and  saw  Owens  drop  his  knife  as 
he  went  out,  and  pick  it  up  again.  The  bartender, 
Merl,  also  testified  that  on  the  second  occasion  when 
Owens  came  in,  appellant  was  shaking  dice  at  the  bar. 
when  he,  Merl,  said:  '^That  fellow  [meaning  Owens] 
acts  as  though  he  was  looking  for  trouble."  Appel- 
lant testified  further  that  he  had  heard  that  Owens 
was  a  dangerous  man  when  drinking,  and  had  also 
heard  that  Owens  had  been  in  the  workhouse  for  as- 
sault and  battery. 

The  testimony  in  the  record  discloses  a  case  that 
makes  it  necessary  to  scrutinize  carefully  the  errors 
of  which  appellant  complains  to  determine  whether 
they  are  of  such  a  character  that  appellant  may  have 
suffered  from  them.  In  cases  where  it  is  manifest  that 
a  fair  and  impartial  trial  has  been  had,  and  that  the 
judgment  is  just  on  the  merits,  the  court,  as  required 
also  by  the  statute,  will  disregard  errors  which  have 
not  prejudiced  the  substantial  rights  of  the  defendant, 
and  will  suffer  the  judgment  to  stand.  Section  1964, 
Bums'  R.  S.  1894  (1891,  R  S.  1881).  This,  however,  is 
not  such  a  case.  See  Hutchins  v.  State,  140  Ind.  78, 16 
Crim.  Law  Mag.  and  Bep.  435. 

Spencer  Brown,  a  witness  called  by  the  State  in  re- 
buttal, was  asked  whether,  "on  a  certain  evening  in 
the  spring  of  the  year,  while  David  Stalcup  was  be- 
hind the  soup  counter  in  Powers'  barrel  house  of  this 
city,  if  some  one  did  not  call  David  Stalcup  a  son  of 
a  b — ^h,  and  he  tried  to  get  over  or  around  the  counter 
at  him,  and  you  and  others  interfered?"  The  appel- 
lant, on  his  cross-examination,  had  been  asked  the 
same  question  by  the  State,  and  had  denied  that  any 
such  occurrence  had  taken  place.  It  was,  perhaps, 
proper  to  have  asked  the  question  of  appellant,  on  his 
cross-examination.  He  had  presented  himself  as  a 
witness  in  his  own  behalf,  and,  subject  to  the  discre- 
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tion  of  the  court,  might  undoubtedly  be  subject  to  the 
same  tests  applied  to  the  testimony  of  other  witnesses. 
Parker  v.  Statej  136  Ind,  284.  This,  however,  was  the 
limit  to  which  such  collateral  inquiry  could  go.  The 
State  was  bound  by  the  negative  answer  of  the  appel- 
lant, and  could  not  seek  to  impeach  him  in  a  matter 
not  relating  to  the  charges  made  against  him  in  the 
trial  and  against  which  he  was  then  defending  him- 
self. Neither  was  the  question  put  to  the  witness 
Brown  proper  as  tending  to  show  the  reputation  of 
appellant  for  peace  and  quiet  This  could  be  shown 
only  by  proof  of  appellant's  general  reputation,  not 
by  proof  of  particular  acts.  Drew  v.  States  124  Ind.  9; 
drffith  V.  Statej  140  Ind.  163. 

Counsel  for  State  practically  admit  that  this  was 
error,  but  endeavor  to  show  that  the  error  was  harm- 
l€s&  We  are  of  opinion  that,  considering  the  state  of 
the  evidence  before  the  jury,  we  cannot  say  that  the 
error  was  harmless.  There  were  but  two  witnesses  to 
the  fatal  quarrel.  Indeed,  there  was  but  one  witness 
to  the  actual  encounter,  appellant  himself.  The  error 
complained  of  allowed  the  jury  to  conclude  that  in  an 
immaterial  matter,  one  not  directly  concerning  the 
charge  against  him,  the  appellant  had  testified 
falsely;  and  they  might  well,  therefore,  form  the  opin- 
ion that  in  an  account  given  by  him  of  the  encounter 
with  Owens,  in  which  his  liberty,  if  not  his  life,  was 
involved,  he  would  be  still  less  likely  to  speak  the 
truth.  And  if  the  jury  put  no  credence  in  the  story 
told  on  the  trial  by  appellant,  it  may  well  be  that  they 
gave  little  heed  to  his  plea  of  self-defense,  or  might 
find  malice  where  none  existed,  and  so  find  him  guilty 
of  murder  in  the  second  degree,  instead  of  man- 
slaughter. 

A  like  error  was  committed  in  permitting  the  State 
to  ask  one  of  its  witnesses,  Aaron  King,  as  to  a  certain 
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praiseworthy  action  of  the  deceased.  The  general 
reputation  of  the  deceased  for  peace  and  quiet  could 
not  thus  be  shown  by,  testimony  as  to  a  particular  in- 
stance of  good  conduct  This,  too,  under  the  circum- 
stances, we  are  not  able  to  say  was  harmless  error;  for 
if  the  jury  were  thus  impressed  with  the  belief  that 
the  deceased  was  of  a  gentle  disposition,  they  might 
look  upon  the  act  of  appellant,  in  taking  his  life,  as  the 
more  inexcusable. 

Complaint  is  also  made  of  the  giving,  and  also  of  the 
refusal  to  give  certain  instructions.  It  would  seem 
that  this  was  a  case  in  which  the  court  should,  per- 
haps, have  more  carefully  charged  the  jury  as  to  the 
element  of  malice  and  the  distinction  between  murder 
and  manslaughter.  No  good  purpose,  however,  would 
be  served  by  further  considering  alleged  errors  which 
may  not  be  repeated  on  the  next  trial,  even  if  they  oc- 
curred on  this,  as  claimed  by  counsel. 

The  judgment  is  reversed,  with  instructions  to  grant 
a  new  trial. 


Crist  et  al.  v,  Schank  et  al. 

[No.  17,906.    Filed  November  24.  1896.] 

Wills. — Construction, — Active  Trust. — Testator  devised  real  estate  to 
his  wife  in  trust,  that  in  the  event  C.  marries  and  has  issue  and  the 
wife  thought  it  advisable,  she  might  convey  the  real  estate  to  such 
"  issue  or  children,"  and  in  case  no  such  conveyance  was  made  the 
real  estate  was  to  go  at  the  wife's  death  to  a  certain  township  for 
school  purposes.  J5e2d,  That  the  trust  created  by  the  will  was  in 
the  nature  of  an  active  one,  that  the  interest  of  C.'s  children  was 
dependent  upon  the  action  of  the  wife  in  conveying  same  to  them, 
and  that  by  conveyance  to  one  of  C.'s  children,  the  other  children 
acquired  no  interest  therein. 

From  the  Perry  Circuit  Court.  Afflrmed. 

J.  T,  Patrick^  O.  C.  Minor  and  E.  C.  Henningy  for 
appellants. 

C.  A.  Weathers  and  Leach  &  Odle^  for  appellees. 
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JOKDAN,  C.  J. — Appellants,  John  M.  Crist  and  Mag-'= 
gie  Norton,  instituted  this  action  to  recover  possession 
of  the  east  half  of  the  southwest  quarter,  and  the 
southeast  quarter  of  the  northwest  quarter  of  section 
six,  town  seven,  range  one  west,  situated  in  Perry 
county,  Indiana.  They  alleged,  among  other  things, 
in  their  complaint,  that  they  were  the  owners  in  fee- 
simple  and  entitled  to  the  possession  of  an  undivided 
two-thirds  of  said  lands;  that  the  defendant,  Schank, 
held  possession  of  the  real  estate,  and  for  nineteen 
years  had  unlawfully  kept  them  out  of  possession,  and 
they  demanded  judgment  for  possession  and  $2,000.00 
damages,  etc. 

Upon  a  trial  by  the  court  there  was  judgment  in 
favor  of  the  appellee.  The  appellants  predicate  their 
alleged  error  upon  the  action  of  the  trial  court  in  over- 
ruling their  motion  for  a  new  trial  which,  in  the  main, 
was  based  upon  the  following  reasons: 

1st  That  the  decision  was  not  sustained  by  the 
evidence. 

2d.     That  the  decision  is  contrarv  to  law. 

The  evidence,  as  it  appears  in  the  record,  establishes 
the  following  facts:  John  Biggs  died  in  1850,  the 
owner  of  the  real  estate  in  dispute,  leaving  Polly 
Riggs  as  his  widow.  Previous  to  his  death,  in  1849,  he 
executed  his  last  will  and  testament,  which  after  his 
death  was  duly  probated.  By  this  will,  the  testator, 
after  giving  certain  moneys  and  incomes  to  his  wife, 
Polly  Riggs,  and  to  Nancy  Crist,  sister  of  the  latter, 
and  after  devising  other  personal  property  to  the  in- 
habitants of  Congressional  township  seven,  south  of 
range  one  west,  in  Perry  county,  Indiana,  for  the  use 
of  the  common  school  fund,  etc.,  disposed  of  his  real 
estate  as  follows : 

"I  do  hereby  give  and  bequeath  the  rents  and  profits 
of  all  my  real  estate  to  my  said  wife  and  Nancy  Crist 
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during  their  natural  lives,  share  and  share  alike,  and 
whichever  may  survive  the  other,  then  the  survivor 
shall  have  the  whole  of  such  rents  and  profits  to  the 
day  of  her  death.  And  I  do  hereby  give  and  devise  all 
of  my  said  real  estate  to  my  said  wife,  to  be  held  by 
her  in  trust  for  the  following  purposes,  to-wit:  In  case 
James  Crist  marries  and  has  issue,  and  my  said  wife 
may  think  it  advisable  so  to  <Jo,  she  may  convey,  by 
deed  or  otherwise,  all  of  my  said  real  estate  to  such 
issue  or  children  of  the  said  James  Crist,  and  in  case 
no  such  conveyance  is  made  by  my  said  wife  to  such 
children  or  issue  of  the  said  James  Crist,  I  do  give  and 
devise  all  my  said  real  estate  to  the  said  Congressional 
township  seven,  south  of  range  one,  west,  to  be  used 
and  managed  by  said  township  the  same  as  other 
school  lands,''  etc. 

After  the  death  of  the  testator,  James  Crist,  who 
was  a  nephew  of  the  wife  of  the  testator,  married,  and 
the  following  children  were  the  fruits  of  said  mar- 
riage, namely:  Benjamin  P.  Crist,  born  June  28, 1852; 
John  M.  Crist,  born  October  22, 1853;  Maggie  Norton, 
nee  Crist,  born  October  2, 1857,  the  last  two  being  the 
appellants  in  this  appeal. 

On  August  3, 1852,  Polly  Biggs,  the  surviving  wife, 
executed  a  deed  conveying  the  land  in  question  to 
Benjamin  F.  Crist,  the  infant  son  of  John  Crist.  She 
recited  in  said  deed  of  conveyance  that  she  was  the 
widow  of  John  Biggs,  deceased,  and  that  by  virtue  of 
the  trust  to  her  granted  by  the  last  will  of  her  said  hus- 
band, and  for  the  love  she  bore  to  Benjamin  F.  Crist, 
son  of  James  and  Elizabeth  Crist,  and  for  the  further 
consideration  of  f  5.00  to  her  paid,  that  she  did  "hereby 
bargain,  barter,  sell  and  convey  to  Benjamin  F.  Crist, 
son  and  only  issue  of  James  and  Elizabeth  Crist,''  the 
following  real  estate,  describing  it,  being  the  same 
now  in  controversy.    The  deed  also  recited  the  probate 
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of  the  will,  giving  the  record,  etc.,  and  stated  that 
Nancy  Crist  and  the  grantor  had  a  life  estate  in  said 
lands,  and  after  their  death  the  conveyance  was  to 
operate  as  a  "fee-simple  conveyance'^  of  the  land  to 
Benjamin  F.  Crist,  his  heirs  and  assigns  forever,  etc. 
Nancy  Crist,  one  of  the  life-tenants,  died  in  1864,  and 
Polly  Biggs,  the  other  life-tenant,  died  in  1865.  James 
Crist,  the  father  of  Beijjamin  F.  Crist,  with  his  family 
moved  onto  this  land  in  1865,  after  the  death  of  Polly 
Bigga  James  Crist  died  soon  thereafter,  and  Ben- 
jamin F.  Crist,  together  with  his  mother  and  the  other 
two  children,  John  M.  and  Maggie  Crist,  continued  to 
reside  on  this  land  until  1875.  On  January  15,  1875, 
Benjamin  F.  Crist  sold  and  conveyed  this  land  to  the 
appellee  for  the  sum  of  |2,000.00,  and  the  latter,  under 
this  deed,  went  into  possession  thereof  in  January, 
1875.  There  is  evidence  that  the  appellants  made  no 
claim  to  the  land  until  about  one  year  before  the  com- 
mencement of  this  action,  this,  however,  is  disputed 
by  the  evidence  given  by  them  in  their  own  behalf. 

It  is  insisted  by  their  counsel  that  under  the  pro- 
vision of  the  will  of  John  Biggs,  heretofore  set  out, 
two  estates  were  created,  namely,  a  life  estate  in 
Polly  Biggs  and  Nancy  Crist  and  a  contingent  re- 
mainder to  the  children  of  James  Crist  in  the  event  he 
married  and  had  issue;  said  remainder,  they  say,  be- 
ing held  in  trust  by  the  life  tenant,  Polly  Biggs. 

Clearly,  this  contention  of  the  appellants,  under  the 
evidence,  cannot  be  sustained.  We  have  seen,  by  the 
provisions  of  the  will  in  dispute,  that  the  testator  de> 
vised  all  of  his  real  estate  to  his  wife,  Polly  Biggs,  to 
be  held  in  trust  by  her,  and  in  the  event  James  Crist 
married  and  had  "issue,"  and  the  wife  thought  it  ad- 
visable to  do  so,  then  it  provided  that  "she  may  con- 
vey by  deed  or  otherwise  all  of  my  real  estate  to  such 
issue  or  children."    It  further  provided  that  in  case 
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no  such  conveyance  was  made  by  the  wife,  then  the 
land  was  to  go  to  the  Congressional  township.  Mani- 
festly, the  will  did  not  operate  to  pass  any  title  di- 
rectly to  the  "issue  or  children"  of  James  Crist,  but 
their  taking  title  depended  upon  the  action  of  Mrs. 
Riggs  in  conyeying  the  same  to  them  by  deed  as  pro- 
vided by  the  wilL  In  the  absence  of  such  a  convey- 
ance by  her,  it  apx)ears  to  have  been  the  intention  and 
desire  of  the  testator  that  his  lands,  after  the  death 
of  the  two  life  tenants,  should  go  to  the  township  men- 
tioned. At  the  time  Mrs.  Riggs  executed  the  deed  to 
Benjamin  P.  Crist,  appellee's  grantor,  the  appellants 
were  not  in  being,  hence  it  cannot  be  said  that  they 
took  any  title  under  this  conveyance.  If  it  can  be 
urged  that  the  conveyance  of  the  land  by  Polly  Riggs 
to  Benjamin  F.  Crist  alone,  who  was  the  only  child 
at  that  time  of  James  Crist,  was  not  within  the  mean- 
ing of  the  will,  and  therefore  did  not  vest  the  title  in 
him,  then  it  would  not  follow,  as  a  sequence  that  the 
title  to  the  land  in  controversy  was  vested  in  appel- 
lants. For,  in  the  absence  of  the  act  of  conveyance  by 
the  trustee,  it  was  to  go  to  the  township.  The  trust 
created  by  the  will  is,  apparently,  in  the  nature  of  an 
active  one,  as  it,  at  least,  required  the  agency  of  the 
trustee  to  execute  it.  See  Ijocke  v.  Barbour^  62  Ind. 
577;  McCoy  v.  MonUy  90  Ind.  441. 

Upon  any  view  of  the  question,  it  is  evident  that 
there  is  an  entire  lack  of  title  in  appellants.  They 
were  required,  under  section  1069,  Bums'  R.  S.  1894 
(1057,  R.  S.  1881),  to  recover  upon  the  strength  of  their 
own  title,  and  the  burden  was  cast  upon  them  to  show 
title  in  themselves,  before  they  could  recover  against 
the  appellee  in  possession,  even  if  it  could  be  conceded 
that  the  latter  had  no  title  to  the  premises. 

The  judgment  is  a  correct  result  under  the  facts  in 
the  case,  and  is  therefore  afQrmed. 
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Olerick  et  al.  v.  Ross  et  al. 

[No.  17,929.    Filed  November  24,  1896.] 

Wills. — Execution, — Attestation. — Statute  Construed. —  Under  sec- 
tion 2746,  Bums'  R:  S.  1894,  providing  as  to  the  form  of  execution 
and  attestation  of  wills,  it  is  not  essential  to  the  validity  of  a  will 
that  the  attesting  clause  should  recite  all  the  forms  required  by 
the  statute  ;  it  is  sufficient  if  the  witnesses  subscribe  their  names 
as  such  opposite  the  word  ''witnesses." 

From  the  Lake  Circuit  Court.  Affirmed. 
Thomas  J.  Wood,  for  appellants. 
Bruce  &  Bruce,  for  appellees. 

Monks,  J, — This  action  was  brought  by  appellants 
against  appellees,  to  quiet  title  to  certain  real  estate 
in  Lake  county.  Appellees  claim  title  to  said  real 
estate  under  the  will  of  William  Hoofhouse,  which 
was  probated  August  7,  1888.  Appellants  contend 
that  said  will  is  void,  and  claim  title  to  the  real  estate 
as  the  heirs  of  said  testator. 

It  is  insisted  that  the  will  is  void  because  it  is  not 
attested  as  required  by  statute;  that  the  attesting 
clause  should  be  in  writing,  and  recite  all  the  forms 
required  by  the  statute,  and  thus  show  the  same  had 
been  complied  with. 

Section  2746,  Burns'  R.  S.  1894  (2576,  B.  S.  1881), 
provides  that  "No  will  except  a  nuncupative  will  shall 
affect  any  estate,  unless  it  be  in  writing,  signed  by  the 
testator,  or  by  some  one  in  his  presence  with  his  con- 
sent, and  attested  and  subscribed  in  his  presence  by 
two  or  more  competent  witnesses." 

The  testator  signed  the  will  by  mark,  and  the  only 
attesting  clause  was  the  word  "Witnesses,"  opposite 
which  the  names  of  the  witnesses  were  subscribed. 
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While  it  is  very  desirable,  for  reasons  not  necessary 
to  state  in  the  determination  of  this  cause,  that  an  at- 
testation clause  should  be  full  and  give  all  the  details 
required  by  the  statute,  yet  this  is  not  essential  to  the 
validity  of  the  will.  In  order  to  probate  a  will  it  is  nec- 
essary to  prove  by  proper  evidence  that  all  the  re- 
quirements of  section  2746  (2576),  supra j  were  complied 
with,  but  said  section  does  not  require  an  attesting 
clause  showing  that  said  legal  formalties  were  all  ob- 
served. 

It  is  sufficient  if  the  witnesses  subscribe  their  names 
as  witnesses  under  or  opposite  the  word  "witness"  or 
"attest,"  or  other  words  of  like  meaning,  or  subscribe 
their  names  without  any  expression  whatever,  Herbert 
V.  Berriery  81  Ind.  1;  Potts  v.  FeltoUy  70  Ind.  166; 
Ela  V.  EdwardSy  16  Gray  (Mass.)  91,  90  Am.  Dec.  174; 
FcUJieree  v.  Latvrencey  33  Miss.  585;  Waddingtonv. 
Buzbyy  45  N.  J.  Eq.  173,  16  Atl.  690,  16  Am.  St.  706; 
Robinson  v.  Brewster^  140  HI.  649,  30  N.  E.  683,  33 
Am.  St.  265;  Christopher  Fry" s  Will,  2  R.  I.  88;  Chaffee 
V.  Baptist  Miss.  ConventioUy  10  Paige  (N.  Y.)  86,  40 
Am.  Dec.  225;  Jackson  v.  Christmany  4  Wend.  277; 
Jackson  v.  JacksoUy  39  N.  Y.  153;  Roberts  v.  PhillipSy 
4  El.  &  Bl.  450;  Bryan  v.  Whitey  5  E.  L.  &  Eq.  579; 
Croft  v.  Pawletty  2  Stra.  1109;  Brice  v.  Smithy  Willes 
1;  29  Am.  and  Eng.  Ency.  of  Law,  194,  198,  203,  and 
notes;  1  Jarman  on  Wills  (5th  ed.),  85;  Schouler  on 
Wills  (2d  ed.),  section  346,  and  notes  5  and  6. 

In  Poits  v.  FeltoUy  supra^  the  word  "attest,"  written 
opposite  the  signatures  of  the  witnesses  was  the  only 
attesting  clause  and  the  will  was  sustained. 

The  statute  of  Massachusetts  concerning  the  execu- 
tion of  wills,  as  set  out  in  Ela  v.  EdwardSy  supray  is  the 
same  as  section  2746  (2576),  supra y  except  as*  to  the 
number  of  witnesses  required.  In  that  case  the  court 
said:    "The  single  requirement  of  the  statute  is  that 


284  SUPREME  COURT  OF  INDIANA, 

Olerick  ei  al,  v,  Ross  et  aJ. 

the  instrument  be  attested  and  subscribed  in  the  pres- 
ence of  the  testator  by  three  or  more  witnesses.  Even 
thiSy  though  it  be  essential  that  the  facts  be  estab- 
lished by  the  evidence,  yet  neither  the  statute  nor  the 
decisions  of  the  courts  require  that  it  be  recited  in  the 
form  of  an  attesting  clause.  *  *  *  It  seems,  there- 
fore, to  be  well  established  that  the  fact  of  the  want 
of  an  attesting  clause  does  not  invalidate  the  will." 

In  Fatheree  v.  Lawrencey  supra^  theT  court  held  that  al- 
though the  statute  expressly  required  that  the  attesta- 
tion should  be  in  the  presence  of  the  testator,  that 
fact  need  not  necessarily  be  stated  in  the  attestation, 
and  that  it  would  be  sufficient  if  that  fact  was  proved 
at  the  trial. 

In  Roberts  v.  Phillips^  supra,  the  court  said:  "The 
first  objection  taken  to  the  attestation  of  William 
Bevan  was  that  nothing  appears  on  the  face  of  the 
will  to  designate  him  as  a  witness.  *  •  •  It  never 
has  been  held  that  a  testimonium  clause  is  necessarv 
under  this  statute,  or  that  the  witnesses  should  be 
described  as  witnesses  on  the  face  of  the  wilL  Noth- 
ing more  is  required  than  that  the  will  should  be  at- 
tested by  witnesses,  i.  e.  that  they  should  be  present 
as  witnesses,  and  see  it  signed  by  the  testator,  and 
that  it  should  be  signed  by  the  witnesses  in  the  pres- 
ence of  the  testator,  i.  e.  that  they  should  subscribe 
their  names  upon  the  will  in  his  presence." 

It  follows  that  the  will  in  controversy  was  properly 
attested  within  the  meaning  of  section  2746  (2576), 
supra,  and  was  not  therefore  invalid. 

Judgment  affirmed. 
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Grat  et  ux.  V.  Ottghton.  W^ 

mm 

.  [No.  17»948.     Filed  November  24,  ^896.]  |^    ^ 

Bbceivbbs. — Interlocutory  Order. — Sufficiency  of  Complaint — On 'an 
appeal  from  an  interlocutory  order  appointing  a  receiver,  the  in- 
sufficiency of  the  complaint  cannot  be  urged,  as  the  complaint  in  all 
respects  is  still  pending  in  the  trial  court  subject  to  amendment. 

Same.  — Appointment  Of.  — ^Where  a  receiver  is  appointed  jn  open  court 
in  the  presence  of  the  parties  in  interest  without  objection  or  excep- 
tion, the  legality  of  such  appointment  cannot  afterwards  be  raised 
by  a  motion  to  set  it  aside,  nor  by  a  motion  for  a  new  triaL 

Prom  the  Pulaski  Circuit  Court.  Affirmed. 

McConnell  &  Jenkins  and  Borders  &  Borders^  for 
appellants. 

Steis  &  Hathaway  and  M.  Winfidd^  for  appellee. 

MgCabe,  J. — This  is  an  api)eal  from  an  interlocu- 
tory order  of  the  Pulaski  Circuit  Court,  appointing  a 
receiver  "to  take  charge  of  the  rents  and  profits  of 
(certain)  described  real  estate,"  situate  in  Pulaski 
county. 

A  large  body  of  land  is  shown  by  the  complaint  to 
have  formerly  belonged  to  appellant,  Thomas  Gray; 
that  he  and  his  co-appellant,  Jennie  A.  Gray,  his  wife, 
had  conveyed  said  lands  to  one  Judd,  and  that  Judd 
had  conveyed  them  to  appellee;  that  afterwards  Jen- 
nie A.  Gray  was  duly  appointed  guardian  of  said 
Thomas  for  unsoundness  of  mind ;  that  afterwards,  in 
a  suit  between  appellee  and  said  Grays  in  the  Pulaski 
Circuit  Court,  his  title  to  all  of  said  land  so  conveyed 
was  by  the  Pulaski  Circuit  Court  duly  quieted  in  ap- 
pellee; that  after  the  entry  of  said  decree  said  Grays 
had  stealthily  taken  possession  of  400  acres  of  said 
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land,  and  were  by  force  and  by  the  assistance  of  nu- 
naerous  other  people  keeping  appellee  out  of  posses- 
sion by  force;  that  the  Grays  were  totally  insolvent. 
The  final  relief  sought  was  a  writ  of  assistance.  What 
there  was  to  assist  by  such  a  writ  we  are  unable  to  per- 
ceive just  at  this  time.  The  decree  quieting  title  sub- 
sists in  all  its  force  without  regard  to  the  question  of 
possession. 

One  of  the  errors  assigned  is  the  insufficiency  of  the 
complaint,  and  another  is  the  overruling  of  a  de- 
murrer thereto. 

But  the  complaint  remains  in  the  trial  court,  and  is 
there  subject  to  amendment  so  long  as  the  case  is  still 
pending  in  that  court.  It  seems  well  settled  in  this 
court  that  on  an  appeal  from  an  interlocutory  order 
appointing  a  receiver,  the  sufficiency  of  the  facts 
stated  in  the  cpmplaint  to  constitute  a  cause  of  action 
cannot  be  urged,  as  the  complaint  in  all  respects  is 
still  pending  in  the  trial  court  subject  to  amendment, 
and  may,  on  such  application,  be  supplemented  and 
enlarged  by  affidavit  and  oral  proofs. 

The  nature  of  the  facts  on  which  the  appointment  is 
sought  in  this  case  are  of  such  a  character  as,  if  per- 
fectly stated,  they  would  make  a  case  for  the  appoint- 
ment of  a  receiver. 

The  insufficiency  of  the  complaint,  or  overruling  a 
demurrer  thereto  for  want  of  sufficient  facts,  cannot 
prevail  on  this  appeal  from  the  interlocutory  order. 
Bufkin  V.  Boyce^  104  Ind.  63;  Shoemaker  v.  Smithy 
100  Ind.  40;  Supreme  Sitting^  etc.^  v.  Baker ^  134  Ind. 
29a 

Overruling  a  motion  for  a  new  trial  is  another  one 
of  the  alleged  errors  assigned.  There  can  be  no  mo- 
tion for  a  new  trial  in  such  a  case,  because  there  has 
been  no  trial,    fihoemal'cr  v.  Smithy  74  Ind.  71. 

The  only  other  assignment  of  error  is  that  the  cir- 
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cuit  court  erred  in  overruling  appellants'  motion  to 
set  aside  the  appointment 

The  receiver  had  been,  appointed  in  open  court,  in 
presence  of  appellants  without  objection  or  exception. 
They  afterwards  seek  to  raise  the  legality  of  the  ap- 
pointment by  a  motion  to  set  it  aside. 

In  lAme  City  Buildingy  etc.y  Assn.  v.  Blacky  136  Ind. 
544,  it  was  held  by  this  court,  that  a  party  who  did  not 
except  to  such  an  appointment  is  not  in  a  position 
afterwards  to  complain  of  the  same. 

And  so  here,  the  time  to  object  to  the  appointment 
of  a  receiver  was  before  the  appointment  was  made, 
and  when  the  appointment  was  made  the  objection 
should  have  been  made  available  by  an  exception 
thereto. 

We  find  no  available  error  in  the  record.  The  inter- 
locutory order  is  affirmed. 


Moore  v.  Horner. 


[No.  17,968.    Filed  November  24,  1896.]  J*«  287. 

Attobney  and  Client. — Negligence  of  Attorney. — No  mistake,  inad-    ftJJ  ^ 
Yertence  or  neglect  attributable  to  an  attorney  can  be  successfully 
used  as  a  g^und  of  relief  unless  it  would  have  been  excusable  if 
attributable  to  the  client. 

Former  Adjudication. — Motion  to  Vacate  Judgment, — Where  at  the 
same  term  of  court  at  which  a  judgment  by  default  was  taken,  a 
motion  made  to  set  aside  such  default  is  heard  and  overruled,  the 
overruling  of  such  motion  is  a  final  judgment  and  is  a  bar  to  another 
proceeding  for  the  same  purpose. 

From  the  Boone  Circuit  Court.  Reversed. 
Ira  M.  Sharpy  for  appellant. 
Terhune  &  New,  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  in 
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the  court  below  under  section  396,  R  S.  1881  (399, 
Burns'  R.  S,  1894),  to  set  aside  a  default  and  judgment 
of  said  court  quieting  appellant's  title  to  certain  real 
estate. 

That  part  of  the  <!omplaint  which  it  is  claimed  sets 
out  "the  facts  which  show  that  the  judgment  was 
taken  against  appellee  through  his  mistake,  inadyert- 
ence,  surprise  or  excusable  neglect,"  is  substantially 
as  follows:  "The  original  action  to  quiet  title  was 
commenced  bv  appellant  in  the  Boone  Circuit  Court 
on  December  30, 1892,  against  appellee  and  others,  in- 
cluding one  Richard  M.  Crouch;  that  summons  was 
served  on  appellee  ten  days  before  the  return  day 
thereof  by  copy;  that  said  Richard  M.  Crouch,  as  the 
agent  of  appellee,  employed  the  firm  of  Wesner  & 
Wesner,  practicing  attorneys,  to  appear  for  appellee 
and  make  his  defense  to  said  action;  that  said  attor- 
neys accepted  said  employment  and  agreed  to  look 
after  appellee's  interest  in  said  action  and  notify  him 
when  he  should  be  needed ;  that  said  Wesner  &  Wes- 
ner entered  their  appearance  generally  for  the  defend- 
ants; that  afterwards,  one  Patrick  H.  Dutch,  a  prac- 
ticing attorney  of  said  court,  announced  in  open  court 
that  he  appeared  for  Matilda  Horner,  one  of  the  de- 
fendants in  said  cause;  that  C.  S.  Wesner,  a  "member 
of  said  firm  of  Wesner  &  Wesner,  was  present  in  court 
and  heard  said  announcement,  and  understood  and  be- 
lieved that  said  appearance  was  for  api)ellee,  and  by 
reason  of  said  misunderstanding  he  did  not  thereafter 
appear  for  appellee,  but  appeared  for  O.  D.  Wesner 
and  Crouch  and  wife,  who  were  also  defendants  in  said 
cause;  that  afterwards  a  rule  of  court  was  taken 
against  the  defendants  to  answer,  but  because  of  said 
misunderstanding  no  one  appeared  for  appellee  and 
no  answer  was  filed  for  him,  and  on  the  22d  day  of 
January,  1893,  a  default  was  taken  against  appellee 
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without  his  knowledge  or  consent,  and  without  his 
Icnowing  that  Wesner  &  Wesner  were  not  appearing 
for  him,  and  without  Wesner  &  Wesner  knowing  that 
Dutch  was  not  appearing  for  appellee;  and  after- 
wards, on  February  4, 1893,  appellant  recovered  judg- 
ment on  said  default,  quieting  his  title  to  said  lands," 

It  is  earnestly  insisted  by  appellant  "that  the  facts 
stated  in  the  complaint  do  not  show  that  judgment 
was  taken  against  appellee  through  his  mistake,  inad- 
vertence, surprise  or  excusable  neglect,  but  that  the 
facts  alleged  show  that  the  same  was  taken  on  ac- 
count of  the  negligence  of  his  attorneys,  and  that  their 
negligence  is  attributable  to  him." 

It  is  clear  that  the  facts  alleged  show  that  the  de- 
fault was  taken  and  judgment  rendered  against  appel- 
lee on  account  of  the  negligence  of  his  attorneys. 

When  C.  S.  Wesner,  his  attorney,  understood  from 
the  announcement  made  by  Mr.  Dutch,  that  he  ap- 
peared for  appellee,  proper  diligence  required  that  he 
make  some  inquiry  of  Dutch  in  regard  to  the  same, 
and  that  he  examine  the  files  in  the  case.  This  he 
never  did.  He  knew  that  Matilda  Horner  was  a  co-de- 
fendant in  said  cause  with  the  appellee,  Truman  Hor- 
ner. An  examination  of  the  issue  docket,  order-book 
entry  or  the  answers  filed  would  have  disclosed  his 
mistake.  His  failure  to  make  such  inquiry  and  ex- 
amination was  gross  negligence. 

It  is  a  general  rule  that  no  mistake,  inadvertence  or 
neglect  attributable  to  an  attorney  can  be  successfully 
used  as  a  ground  of  relief  unless  it  would  have  been 
excusable  if  attributable  to  the  client.  The  acts  and 
omissions  of  the  attomev  in  such  case  are  those  of  the 
client  TndianapoKSy  etc.j  R.  W.  Co.  v.  Hood,  130 
Ind.  694,;  Sharp  v.  Moffitt,  94  Ind.  240;  Krette  v. 
KreitBy  93  Ind.  683;  Brumbaugh  v.  Stockman,  83 
Vol.  146—19 


290  SUPREME  COUET  OF  INDIANA, 

Moore  v.  Homer. 


Ind.  583;  Cox  v.  Harvey,  63  Ind.  174;  Phelps  v.  Os- 
goody  34  Ind.  150;  Frazier  v.  Williams^  18  Ind.  416; 
Spaulding  v.  Thompson^  12  Ind.  477;  Heaton  v.  Pe- 
termrij  6  Ind.  App.  1;  2  EUiott/s  Gen.  Pract,  section 
1032,  and  cases  cited  in  note  2. 

It  follows,  tlierefore,  that  the  facts  stated  in  the 
complaint  did  not  entitle  appellee  to  any  relief  under 
the  provisions  of  section  396  (399),  supra. 

It  appears,  from  the  evidence  given  in  this  case, 
that  at  the  January  term,  1893,  of  said  court,  the 
same  term  at  which  said  judgment  was  rendered,  that 
appellee  filed  his  written  motion  to  set  aside  the  de- 
fault and  judgment  in  said  cause.  That  he  afterwards 
filed  an  amended  motion  to  set  aside  said  default  and 
judgment,  which  motion  was  supported  by  the  affl: 
davits  of  himself,  Wesner  and  Crouch.  The  affidavit 
of  Wesner  in  support  of  said  motion  being  the  same 
as  the  one  given  in  evidence  by  appellee  in  this  pro- 
ceeding. To  which  motion  as  amended,  appellant  filed 
a  counter-affidavit  as  to  the  excuse  or  mistake  averred 
in  said  motion  for  allowing  said  default  to  be  taken. 
That  afterwards,  at  the  March  term  of  said  court,  said 
motion  was  overruled,  to  which  appellee  excepted. 
When  the  court  overruled  said  motion,  that  was  a 
final  judgment  in  said  proceeding,  and  the  presump- 
tion is  that  the  same  was  determined  upon  its  merits, 
unless  the  contrary  is  shown.  1  Van  Fleet's  Former 
Adjudication,  sections  15, 16, 17, 18, 19,  20  and  21,  and 
cases  cited. 

The  grounds  for  setting  aside  said  default  and  judg- 
ment alleged  in  said  motion,  filed  by  appellee  in  1893, 
^^  ere  the  same  as  those  contained  in  the  complaint  in 
this  proceeding,  except  that  appellee's  defense  to  the 
original  action  is  more  specifically  stated  in  the  com- 
plaint in  this  case  than  in  said  motion.    It  is  not  es- 
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sential,  under  our  practice,  that  a  motion  to  set  aside 
a  default  under  section  396  (399),  «wpro,  be  verified. 

It  is  settled  law  that  whenever  a  matter  is  adjudi- 
cated and  finally  determined  by  a  competent  tribunal 
it  is  considered  forever  at  rest.  This  principle  not 
only  embraces  what  was  actually  determined,  but  ex- 
tends to  every  other  matter  which  the  parties  might 
have  litigated  in  the  case,  Parker  v.  Obencham^  140 
Ind.  211;  Wilson  v.  BueU^  117  Ind.  315,  and  authorities 
cited. 

We  think  the  action  of  the  court  in  overruling  said 
motion  made  in  1893  to  set  aside  the  default  and  judg- 
ment in  the  original  cause  was  an  absolute  bar  to  an- 
other proceeding  for  the  same  purpose.  White  v. 
WaMsy  18  la.  74;  Kabe  v.  The  Vessel  * 'Eagle,''  25 
Wis.  108;  Mabry  v.  Henry,  88  N.  C.  298;  Himes 
V.  Kiehl,  154  Pa.  St.  190,  25  Atl.  632;  Zadek  v.  Dixon 
(Tex.),  3  S.  W.  247;  Walker,  Admr.,  v.  Heller,  104 
Ind.  327,;  Stults,  Admr.,  v.  Forst,  135  Ind.  297; 
Parker  v.  Obenchain,  supra;  Davis  v.  Bass,  4  Ind. 
813;  Hawk  v.  Evans,  76  la.  593,  41  N.  W.  368;  Wil- 
son V.  Craige,  113  N.  C.  463,  18  S.  E.  715;  State  v. 
Evans,  74  N.  C.  324;  Moore  v.  Oamer,  109  N.  C.  157, 
13  S.  E.  768;  Sanderson  v.  Daily,  83  N.  C.  67;  Phillips 
V.  Qusen,  (Ky.),  3  S.  W.  146;  Nafl  Bank  v.  Hansee, 
16  Abb.  N.  0.  488;  Johnson  v.  Latta,  84  Mo.  139; 
Armstrong  Co.  v.  Plum  Creek  Tp.,  158  Pa.  St.  92,  27 
Atl.  842;  Oallaher  v.  City  of  Moundsville,  34  W.  Va 
730,  26  Am.  St.  942,  12  S.  E.  859;  N.  Y.  &  N.  J. 
Telp.  Co.  V.  Metropolitan  Telp.  &  Telg.  Co.,  81  Hun. 
453,  31  N.  Y.  Supp.  213;  Rogers  v.  Hoenig,  46  Wis. 
361,  1  N.  W.  17;  Pignolet  v.  Oeer,  19  Abb.  Pr.  264; 
Kaufman  v.  Keenan,  2  N.  T.  Supp.  395;  Hill  v.  Hoov- 
er, 9  Wis.  12;  Pierce  v.  Kneeland,  9  Wis.  19;  Atistin 
y.  Walker,  61  la.  158,  16  N.  W.  65;  Mayer  v.  Wick, 
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15  Ohio  St  548;  Spitley  v.  Frost,  15  Fed.  299;  Van 
Fleet's  Foiinep  Adjudication,  sections  15, 16, 17, 18, 19, 
20  and  21,  and  cases  cited. 

In  1  Van  Fleet's  Former  Adjudication,  at  section 
19,  it  is  said :  ^^An  order  denying  a  motion  to  set  aside 
a  judgment  bars  a  new  motion  for  the  same  purpose. 
So,  the  denial  of  a  motion  to  set  aside  a  judgment  be- 
cause obtained  by  irregular  practice  is  a  bar  to  a  new 
one  to  set  it  aside  because  of  a  fraudulent  advantage 
taken  in  entering  it  up,  because  the  law  does  not  tol- 
erate successive  proceedings  to  accomplish  the  same 
result  upon  newly  assigned  reasons.  ♦  ♦  ♦  An  order 
overruling  a  motion  to  set  aside  a  default  precludes  i^ 
suit  for  the  same  purpose." 

Besides  the  default  and  judgment  which  it  is  sought 
by  this  proceeding  to  set  aside  were  taken  at  the  Jan- 
uary term,  1893,  of  the  Boone  Circuit  Court,  the  first 
motion  to  set  aside  said  default  was  overruled  April 
29, 1893,  and  this  proceeding  for  the  same  purpose  was 
not  commenced  until  July  19,  1894,  more  than  seven- 
teen months  after  the  judgment  was  rendered  in  the 
original  action.  No  excuse  is  shown  for  this  delay. 
The  record  shows  that  appellee  made  his  affidavit  in 
the  first  proceeding  to  set  aside  said  default  on  Feb- 
ruary 10, 1893,  and  knew  then,  if  not  before,  that  said 
default  had  been  taken. 

This  court  said  in  Birch  v.  Frantz,  77  Ind.  199,  on 
page  203:  ** While  it  is  true  that  the  period  of  two 
years  is  allowed  a  party  who  seeks  to  set  aside  a 
judgment,  in  which  to  file  his  application,  yet  he  is  not 
excused  from  showing  that  he  has  acted  promptly  and 
diligently.  After  discovery  of  the  default  and  judg- 
ment, a  party  who  seeks  relief  must  act  with  reason- 
able diligence.  If  he  is  unreasonably  negligent  in  ap- 
plying for  relief  he  will  obtain  none." 

This  case  is  cited  and  the  same  doctrine  declared  in 
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Ammerman  v.  8tat€j  98  Ind.  165,  where  there  was  a  de- 
lay of  seventeen  months  in  making  the  application  to 
set  aside  the  default 
For  the  reasons  given  the  judgment  is  reversed. 


Field  v.  Brown  et  al. 

[No.  17,982.     Filed  November  24,  1896.] 

AonoNS. — Joinder  of  Causes. — Right  to  Jury  Trial. — Statute  Con* 
strued^^JJuder  section  409,  R.  S.  1881  (412  Bums'  R.  S.  1894),which 
provides  that  "in  case  of  the  joinder  of  causes  of  action  or  de- 
fenses which  prior  to  1852  were  of  exclusive  equitable  jurisdiction 
with  causes  of  action  or  defenses  which  prior  to  said  date  were  des- 
ignated as  actions  at  law  and  that  the  former  shall  be  triable  by 
the  court,  and  the  latter  by  a  jury,  unless  waived,"  etc.,  there  may 
properly  be  joined  causes  or  defenses,  one  of  which  is  triable  by 
the  court  and  the  other  by  a  jury. 

Sahb. — Practice. — Equitable  Jurisdiction. — ^Where  equity  takes  ju- 
risdiction of  the  essential  features  of  a  cause  it  will  determine  the 
whole  controversy  although  there  may  be  incidental  questions  of 
a  legal  nature. 

Samb. — Equitable  Defense. — Answers  showing  that  all  of  the  defend- 
ants except  one  were  bankers  and  that  between  February,  1887, 
and  January,  1891,  they  received  from  plaintiff  and  his  agents,  by 
way  of  deposits,  large  sums  of  money  aggregating  more  than  |800,- 
000.00,  all  of  which  they  had  paid  out  upon  appellant's  checks  and 
that  the  deposits  consisted  of  600  items  and  the  payments  upon 
checks  consisted  of  800  items,  do  not  present  an  equitable  defense 
to  an  action  for  money  had  and  received  on  the  ground  that  the 
transaction  was  complex  and  multifarious  in  character. 

Assumpsit. — Sufficiency  of  Complaint— J)emand.^JxL  assumpsit  for 
money  had  and  received,  where  the  complaint  alleges  the  receipt 
of  money  by  defendant  for  the  use  and  benefit  of  plaintiff,  it  need 
not  allege,  a  demand. 

Practicb. — Correction  of  Ruling  in  the  Formation  of  /slices. —-Where 
a  ruling  upon  the  formation  of  the  issues  is  wrong  it  may  be  cor- 
rected by  the  court,  but  it  must  be  done  at  such  time  and  in  such 
manner  as  not  to  prejudice  the  rights  of  the  pleader. 
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Prom  the  Lawrence  Circuit  Court  Reversed. 
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Joseph  Criles,  W.  H.  Talbott,  Zaring  d;  Hottel^  and 
Harvey  Morris,  for  appellant. 

William  Ferrell,  Alspaugh  &  Lawler^  W.  P.  Rogers 
and  Elliott  &  Elliott,  for  appellees. 

Hackney,  J.— ^The  only  question  presented  by  the 
record  is  as  to  whether  any  of  the  issues  joined  in  the 
lower  court  were  triable  by  a  jury.  The  suit  was  by 
the  appellant  in  three  paragraphs  of  complaint.  The 
first  sought  a  recovery  for  money  had  and  received, 
and  was  in  the  ordinary  form;  the  second  sought  an 
accounting  and  the  recovery  of  the  balance  to  be  as- 
certained, and  the  third  alleged  fraud  in  certain  stated 
settlements,  sought  to  set  aside  such  settlements,  to 
obtain  an  accounting  and  to  recover  the  amount  to  be 
ascertained  in  his  favor.  Appellant  concedes,  and 
correctly  we  have  no  doubt,  that  the  second  paragraph 
presented  an  issue  of  equitable  cognizance  prior  to  the 
18th  day  of  June,  1852. 

The  third  paragraph  was  of  like  character,  and 
would  have  invoked  the  same  jurisdiction.  The  first 
paragraph,  however,  tendered  an  issue  triable  at  law 
and  not  in  chancer?'.  This  conclusion  is  conceded  by 
the  appellees.  By  the  statute.  Burns'  E.  S.  1894,  sec- 
tion 412  (R.  S.  1881,  409),  it  is  provided  that  "Issues  of 
law  and  issues  of  fact  in  causes  that,  prior  to  the  18th 
day  of  June,  1852,  were  of  exclusive  equitable  jurisdic- 
tion, shall  be  tried  by  the  court;  issues  of  fact  in  all 
other  causes  shall  be  triable  as  the  same  are  now 
triable.  In  case  of  the  joinder  of  causes  of  action  or 
defenses  which,  prior  to  said  date,  were  of  exclusive 
equitable  jurisdiction,  with  causes  of  action  or 
defenses,  which,  prior  to  said  date,  were  designated 
as  actions  at  law  and  triable  by  jury — ^the  former  shall 
be  triable  by  the  court,  and  the  latter  by  a  jury,  unless 
waived,"  etc.    It  is  manifest,  from  the  language  of  this 
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statute,  that  there  may  properly  be  joined  causes  or 
defenses,  one  of  which  is  triable  by  the  court  and  the 
other  by  a  jury.  So  it  does  not  follow  that  because 
the  second  and  third  paragraphs  of  complaint  pre- 
sented causes  triable  only  by  the  court,  that  the  cause 
presented  by  the  first  paragraph  was  thereby  "drawn 
into  equity"  and  was  triable  only  by  the  court 

The  cases  of  Evans  v.  NecdiSy  87  Ind.  262;  Car- 
micJiael  v.  Adams,  91  Ind.  526;  Lake  Erie,  etc., 
B.  W.  Co.  V.  Griffin,  92  Ind.  487;  Miller  v.  Evans- 
ville  National  Bank,  99  Ind.  272;  Lake  v.  Lake,  99 
Ind.  339;  McBridey.  Stradley,  103  Ind.  465;  Torvns 
V.  Smith,  115  Ind.  480,  and  Monnett  v.  Turpie, 
132  Ind.  482  have  been  cited  for  the  appellee  in  sup- 
port of  the  contention  that  the  primary  features  of  the 
case  presented  by  the  complaint,  as  a  whole,  was  of 
equitable  cognizance,  and  that  the  entire  case,  there- 
fore, became  subject  to  equitable  jurisdiction.  There 
ib  no  doubt,  from  those  cases  and  others,  that  where 
equity  takes  jurisdiction  of  the  essential  features  of  a 
cause  it  will  determine  the  whole  controversy,  though 
there  may  be  incidental  questions  of  a  legal  nature. 
The  case  of  Carmichael  v.  Adavis,  supra,  illustrates  that 
rule.  There,  in  a  single  paragraph  of  complaint  the 
plaintiff  sought  to  recover  upon  a  note  and  to  fore- 
close a  mortgage  securing  it.  It  was  held  that  the  es- 
sential relief  sought,  the  foreclosure  of  the  mortgage, 
was  of  equitable  cognizance  and  that  the  incidental 
question,  that  of  ascertaining  the  amount  due  upon 
the  note,  passed  within  the  equitable  jurisdiction. 

We  have  read  carefully  all  of  the  cases  cited,  and 
none  of  them  can  be  construed  as  holding  that  nu- 
merous causes  of  action  stated  in  various  paragraphs 
of  complaint  may  not  be  severed  and  those  of  an  equi- 
table nature  tried  by  the  court,  and  those  of  a  legal 
character  tried  by  a  jury.    If  the  cases  could  be  so  con- 
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strued  they  would  certainly  be  in  direct  conflict  with 
the  statute  cited. 

It  is  insisted,  however,  that  the  issues  as  formed 
.  upon  this  paragraph  of  complaint,  that  is  to  say,  those 
introduced  by  the  answers,  when  considered  in  con- 
nection with  said  paragraph  of  complaint,  become  of 
equitable  cognizance  and  triable  by  the  court. 

The  answers  were  numerous,  and  included  answers 
in  denial,  payment,  set  off,  and  former  adjudication, 
all  legal  defenses ;  and  it  appeared  from  other  answers 
that  the  appellees,  other  than  Brown,  were  bankers, 
and  that  between  February,  1887,  and  January,  1891, 
they  received  from  the  appellant  and  his  agents,  by 
way  of  deposits,  large  sums,  aggregating  more  than 
$300,000.00,  all  of  which  they  had  paid  out  upon  ap- 
pellant's checks;  that  the  deposits  consisted  of  six 
hundred  items  and  the  payments  upon  checks  con- 
sisted of  eight  hundred  items. 

As  to  any  of  the  last  mentioned  answers,  it  may 
well  be  doubted  whether  any  one  of  them  is  more  than 
an  argumentative  plea  of  payment  or  in  denial  of  the 
allegations  of  the  first  paragraph  of  complaint  They 
present  no  affirmative  issue  and  seek  no  affirmative 
relief. 

The  statute  we  have  quoted  very  plainly  recognizes 
the  right  to  join  legal  and  equitable  causes  of  action, 
and  also  to  join  legal  and  equitable  defenses.  This 
right  is  one  of  the  features  of  our  code  practice.  While 
we  have  seen  that  legal  and  equitable  causes  may 
have  been  joined,  though  we  should  look  to  the  an- 
swers to  carry  the  questions  arising  upon  the  first 
paragraph  of  complaint  into  the  class  designated  as 
equitable,  we  are  not  able  to  reach  the  conclusion  that 
any  equitable  defense  is  pleaded  in  any  of  such  an- 
swers. 

The  insistence  of  appellees'  learned  counsel  is  that 
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the  answers  last  mentioned  disclosed  that  the  transac- 
tions for  Investigation  were  "long  accounts,"  and  from 
their  complex  and  multifarious  character  subjected 
them  to  the  jurisdiction  of  the  chancellor. 

To  this  proposition  are  cited  a  number  of  decisions, 
one  a  Wisconsin  case,  the  decision  in  which  is  based 
upon  section  2864,  of  the  Revised  Statutes  of  that 
state,  authorizing  a  reference  in  matters  involving 
complicated  accounts.  Others  are  New  York  cases, 
decided  with  reference  to  section  1013,  of  the  code  of 
that  state,  authorizing  the  submission  of  such  ac- 
counts to  a  referee.  Another  is  Dubourg  de  St  Colomhe 
v.  U.  S.f  7  Peters,  625,  where  the  trial  judge,  in  an  in- 
junction suit,  heard  the  evidence  of  the  matters  in 
question,  and  it  was  held  that  such  matters  should 
have  been  referred.  Prom  the  nature  of  the  suit  it 
was  of  equitable  cognizance  regardless  of  the  inquiry 
which  the  court  held  should  have  been  referred. 

Tiedeman's  Eq.  Jur.,  section  533,  is  also  cited,  but 
the  author  there  discusses  the  growth  of  the  old  com- 
mon-lawaction  of  account  render,into  the  equitable  suit 
for  an  accounting,  by  reason  of  the  more  satisfactory 
aids  in  the  nature  of  discovery  within  the  latter  juris- 
diction. He  then  shows  that  a  suit  for  an  accounting 
may  be  had  as  an  equitable  remedy,  where  the  ac- 
counts are  all  on  one  side,  and  there  are  circumstances 
connected  with  the  transaction  which  create  great 
complications  or  diflSiculties  in  the  way  of  a  settlement 
at  law;  where  there  are  mutual  accounts  and  there  is 
great  difficulty  of  securing  a  satisfactory  accounting, 
or  where  the  monetary  obligatfons  arise  between 
parties  occupying  a  fiduciary  relation. 

Bispham's  Principles  of  Equity,  section  484,  is  cited 
by  appellees.  It  is  there  said:  "While  the  jurisdic- 
tion of  courts  of  chancery  in  matters  of  account  is  lim- 
ited by  the  considerations  above  stated,  and  perhaps 
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by  others,  it  is,  nevertheless,  diffieult  to  draw  the  line 
with  absolute  precision.  It  may,  however,  be  affirmed 
that  in  all  cases  in  which  an  action  of  account  would 
be  a  proper  remedy  at  law,  the  jurisdiction  of  a  court 
of  equity  is  undoubted;  and  that  this  jurisdiction  will 
extend,  moreover,  to  all  cases  of  mutual  accounts,  and 
also  to  cases  in  which  the  accounts  are  all  on  one  side, 
but  are  very  complicated  and  intricate,  although  such 
accounts  would  not  be  cognizable  in  the  common-law 
action,  as  not  existing  between  those  parties  by  and 
against  whom  account  render  will  lie.  In  short,  the 
jurisdiction  of  the  chancellor  covers  all  cases  for 
which  account  render  would  lie,  besides  many  to 
which  that  action  did  not  extend." 

Some  of  the  limitations  referred  to  in  the  section 
quoted  are  stated  in  section  483  of  that  work:  "It 
must  not  be  supposed,  however,  that  a  court  of  chan- 
cery can  draw  to  itself  every  transaction  between  in- 
dividuals in  which  an  account  between  parties  is 
to  be  adjusted.  Its  jurisdiction  is  limited  by  certain 
restrictions.  A  court  of  equity  cannot  take  cogni- 
zance of  every  action  for  goods,  wares,  or  merchandise 
sold  and  delivered,  or  of  money  advanced,  where  par- 
tial payments  have  been  made,  or  of  every  contract, 
express  or  implied,  consisting  of  various  items,  in 
which  different  sums  of  monev  have  become  due,  and 
different  payments  have  been  made.  ♦  ♦  ♦  Where 
the  receipts  or  payments,  or  both,  are  all  on  one  side, 
a  bill  for  an  account  will  not  lie." 

To  clearly  comprehend  the  meaning  of  the  author, 
in  these  sections,  we  must  look  to  the  definitions  of  the 
phrases  "bill  for  account"  and  "account  render."  They 
were  formerly  employed  in  the  common-law  practice 
to  denote  the  procedure  by  which  an  accounting  was 
secured,  and  as  indicated  by  Tiedeman,  supra^  the  fre- 
quent inadequacy  of  the  remedy  at  law,  or  by  jury 
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trial,  gave  rise  to  the  equitable  remedy.  But  this  did 
not  carry  into  equity  every  proceeding  to  enforce  the 
collection  of  an  unliquidated  demand  consisting  of 
several  items.  "The  difficulty  of  drawing  the  line, 
with  absolute  precision,''  between  those  demands  of 
an  equitable  and  those  of  a  legal  nature  has  resulted 
in  the  more  modern  action  of  assumpsit,  a  legal 
remedy,  and  the  suit  for  an  accounting,  an  equitable 
remedy.  BurrilPs  Law  Dictionary,  "Account,"  p.  22; 
Bouvier's  Law  Dictionary,  "Account,'^  p.  85;  2  Green- 
leaf  on  Ev.,  sections  34,  35;  Bispham's  Prin.  of  Eq., 
sections  479,  480,  481,  482;  Ency.  of  Pleading  and 
Practice,  Vol.  1,  pp.  84,  85. 

In  the  latter  it  is  said:  "Account,  sometimes 
called  account  render,  was  a  form  of  action  at  com- 
mon law  against  a  person  who,  by  reason  of  some  fidu- 
ciary relation,  was  bound  to  render  an  account  to  an- 
other but  refused  to  do  so.  In  England  the  action 
early  fell  into  disuse.  And,  as  it  is  one  of  the  most 
dilatory  and  expensive  actions  known  to  the  law,  and 
the  parties  are  held  to  the  ancient  rules  of  pleading, 
and  no  discovery  can  be  obtained,  it  never  was  adopt- 
ed to  a  great  extent  in  the  United  States.  But  the 
action  of  account  was  adopted  in  several  states,  prin- 
cipally because  there  were  no  courts  of  chancery  in 
which  a  bill  for  an  accounting  lay.''  Pennsylvania, 
Connecticut  and  Illinois  are  cited  as  some  of  the  states 
adopting  the  old  practice. 

It  is  by  reason  of  these  changes  from  the  ancient  to 
the  modern  rules  of  practice,  as  here  illustrated,  that 
the  appellant's  second  and  third  paragraphs  of  com- 
plaint presented  causes  of  equitable  jurisdiction,  and 
that  his  first  paragraph  presented  a  cause  of  legal 
jurisdiction.  The  former  would,  under  the  old  prac- 
tice, have  been  causes  of  common-law  jurisdiction. 
The  latter  is  now  the  action  of  assumpsit. 
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It  is  claimed,  however,  that  the  latter  paragraph  is 
insufficient  as  a  plea  of  assumpsit,  as  no  demand  is  al- 
leged. It  is  a  plea  of  general  assumpsit,  where  the 
law  implies  the  promise  of  the  defendant,  and  is  not 
special,  where  an  express  promise  must  be  alleged. 
See  Ency.  of  Plead,  and  Pract,  Vol.  2,  p.  990.  It  al- 
leges  the  receipt  of  money  by  the  appellee  to  the  use 
and  benefit  of  the  appellant,  and  in  such  cases  the  law 
implies  the  obligation  to  pay.  It  is  known  as  a  com- 
mon count  and  is  a  common-law  modification  of  the 
action  of  assumpsit*  Phillips  Code  Pleading,  section 
369.  While  it  is  not  perhaps  consistent  with  the  re- 
formed rules  of  code  pleading,  in  that  it  contains  con- 
clusions and  rests  upon  the  fiction  of  an  implied 
promise,  yet  it  has  been  recognized  in  this  State  as  a 
proper  pleading  in  which  no  allegation  of  a  demand 
was  necessary.  Spencer  v.  Morgan^  5  Ind.  146;  Robin- 
son V.  Sktpworthj  23  Ind.  811;  Ferguson  v.  Dunnes 
Admr.y  28  Ind.  68;  Spears  v.  Ward^  48  Ind.  641;  Hen- 
nel  V.  Board,  etc.,  132  Ind.  32;  3  Works'  Pract.,  p.  18. 
See  also  Orannis  v.  Hooker,  29  Wis.  65;  Bates  v.  Co66, 
6  Bosw.  29;  Adams  v.  Holley,  12  How.  Pr.  326;  Betts 
V.  Bache,  14  Abb.  Pr.  E.  279;  Ooelth  v.  White,  85 
Barb.  76. 

The  theory  of  the  common  count  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff  is, 
that  where  the  monev  is  had  to  the  use  of  another  and 
has  not  been  applied  there  is  no  right  to  retain  it,  and 
the  law  implies  the  promise  which  corresponds  with 
the  duty.  See  Brand  &  Co.  v.  Williams,  29  Minn.  238, 13 
N.  W.  42;  2  Chitty  Gen.  Pract,section  899  (2d  Am.  ed.); 
Knapp  V.  HobbSy  50  N.  H.  476 ;  Eagle  Bank  v.  Smithy  5 
Conn.  71. 

The  decision  cited  by  appellant's  learned  counsel 
against  the  sufficiency  of  the  first  paragraph  of  com- 
plaint is  State,  ex  rel.,  v.  Sims,  76  Ind.  328,  where  the 
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allegation  was  that  the  defendant  was  indebted  "for 
money  had  and  received  of  the  plaintiff  at  his  special 
instance  and  request/'  as  shown  by  a  bill  of  particu- 
lars annexed. 

It  was  said :  ^^It  is  not  alleged  in  the  complaint,  that 
the  money  was  had  and  received  for  the  use  of  the  ap- 
pellant. If  it  were,  no  bill  of  particulars  would  be 
necessary.  Spears  v.  Ward^  48  Ind.  541.  The  state- 
ment is,  that  the  money  was  received  from  the  appel- 
lant by  the  appellee  at  the  special  instance  and  re- 
quest of  the  appellee.  That,  alone,  would  not  create 
any  indebtedness,  and  does  not  show  a  cause  of 
action.''  The  complaint  was  not  of  the  character 
of  that  here  in  question,  and  the  decision  does  not 
cover  the  point  in  controversy  in  this  case.  The  objec- 
tion to  the  pleading  before  us  is  not  made  upon  an  as- 
signment of  cross-error,  but  is  urged  upon  the  theory 
that,  though  the  trial  court  may  have  erred  in  refusing 
a  trial  by  jury,  if  the  paragraph  had  stated  a  cause  of 
action,  the  result  was  proper  because  of  the  insuf- 
ficiency of  the  paragraph.  As  the  basis  for  this  prop- 
osition counsel  rely  upon  the  rule  that  Intermediate 
errors  will  not  reverse  where  the  ultimate  judgment 
is  correct.  There  is  no  question  about  the  rule,  but  it 
has  this  qualification:  ^^If  the  wrong  ruling  asserts  a 
definite  and  clearly  marked  theory,  *  *  unless  the 
record  shows  the  contrary,  and  if  that  theory  is  wrong 
and  probably  works  injury,  there  is  error."  Elliott's 
App.  Proced.,  section  590.  And  if  a  ruling  upon  the 
formation  of  the  issues  is  wrong,  it  may  be  corrected 
by  the  court,  but  it  must  be  done  at  such  time  and  in 
such  manner  as  not  to  prejudice  the  rights  of  the 
pleader.    Elliott's  App.  Proced.,  sections  695,  696,  697. 

Treating  the  error  as  in  the  overruling  a  demurrer 
to  the  first  paragraph  of  complaint,  the  theory  as- 
serted by  the  ruling  was  that  the  appellant  might  re- 
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cover  thereon  without  proof  of  demand.  The  subse- 
quent action  of  the  court  in  denying  a  jury  trial,  so 
far  from  correcting  that  error,  would  have  been  the 
most  palpable  deception  and  injustice  to  the  appel- 
lant, who  was  entitled  to  amend,  but  was  deprived  of 
the  right  by  a  ruling  having  no  apparent  reference 
to  his  pleading.  Treating  the  error  as  in  refusing  a 
jury  trial,  we  do  not  perceive  how  that  error  was  cured 
by  the  former  erroneous  ruling,  and  especially  are  we 
unable  to  discover  how  that  method  of  curing  the 
error  would  not  result  in  injustice  to  the  appellant, 
who  was  entitled  to  have  the  court  follow  the  theory 
adopted  in  the  formation  of  the  issues,  and  if  any 
change  of  theory  were  adopted,  that  it  might  be  done 
w  ithout  prejudice  to  his  rights. 

Neither  the  first  paragraph  of  complaint  nor  any 
of  the  answers  thereto  seeks  an  accounting,  and  that 
great  complications  or  difficulties  are  in  the  way  of  a 
settlement  at  law  is  assumed  only  from  the  allegation 
that  numerous  transactions  had  been  involved  in  the 
dealings  of  the  partiea  Nor  was  there  any  intimation 
of  a  fiduciary  relation  between  the  parties. 

We  do  not  think,  however,  that  the  dividing  line  be- 
tween causes  or  defenses  of  equitable  and  those  of 
legal  cognizance  is  to  be  ascertained  by  counting  the 
items  of  account  subject  to  inquiry.  If  an  accounting 
is  necessary  or  desirable,  by  reason  of  the  complicated 
condition  of  the  transactions  in  dispute,  an  appeal 
may  be  made  to  the  equitable  jurisdiction  of  our 
courts,  either  by  complaint  or  cross-complaint,  seek- 
ing such  relief.  But  it  has  never,  in  this  State,  been 
deemed  a  cause  for  equitable  relief  that  one  may  set 
forth  an  account  of  numerous  items.  As  early  as  Cum- 
mins V.  WhitCy  4  Blackf.  356,  it  was  held  that  "Equity 
has  no  jurisdiction  over  accounts,  however  numerous 
and  important  the  charges,  where  there  is  no  mutual- 
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ity  of  dealing,  and  discovery  is  not  required;  but  law 
Las.'*  That  there  should  appear  aflftrmatively  some 
cause  for  equitable  relief,  independently  of  the  presen- 
tation of  numerous  items  of  account,  before  the  equity 
side  of  the  court  will  be  opened  to  entertain  the  ques- 
tion is  manifest.  This  proposition  has  been  clearly 
held  in  Qraftm  v.  Reed^  26  W.  Va.  437;  Btywen  v.  John- 
souj  12  Ga.  9,  and  Upton  v.  Paxton^  72  la,  295, 33  N.  W. 
773.  No  error  was  committed  in  refusing  a  jury  trial 
as  to  the  second  and  third  paragraphs  of  complaint 

The  questions  arising  upon  the  first  paragraph  of 
complaint  were  of  legal  cognizance  and  triable  by 
a  jury,  and  for  the  error  in  denying  a  jury  trial  there- 
of, the  judgment  as  to  that  paragraph  is  reversed,  with 
instructions  to  grant  a  new  trial  as  to  such  paragraph 
of  complaint  and  the  issues  thereunder. 


The  Wabash  Paper  Company  v.  Webb. 

[No.  17,807.    Filed  December  1, 1806.] 

Afpbal  and  Error. — BUI  of  Exceptions,— Entry. -^VThere  the  court 
entry  showing  the  filing  of  the  biU  of  exceptions  erroneously  re- 
fers to  the  biU  as  appellant's  "longhand  transcript  of  the  evidence," 
such  unnecessary  words  may  be  rejected  as  surplusage. 

Bill  of  Exceptions.— ^Tcd  in  Open  Court,— The  filing  of  a  bill  of 
exceptions  with  the  clerk  in  open  court  is  equivalent  to  a  filing  in 
the  clerk's  office. 

Master  and  Servant. — Negligence  of  Servant— ^A  servant  nineteen 
years  of  age,  active  and  intelligent,  is  guilty  of  negligence  in  step- 
ping over  a  revolving  shaft  projecting  fourteen  inches  above  the 
floor,  containing  projecting  oil  cups  and  set  screws,  instead  of 
passing  out  by  either  of  two  other  ways  which  were  generally  used, 
and  were  comparatively  safe,  although  he  testified  that  he  was  una- 
ware of  the  presence  of  the  set  screw  or  oil  cup,  where  the  evi- 
dence showed  that  he  had  for  nearly  two 'years  worked  in  the  mill, 
and  for  three  weeks  in  and  about  this  particular  machinery,  oiling 
the  shaft  at  the  point  where  he  was  hurt. 

Sake. —  Assumed  Hazards, — Where  a  paper  mill  and  machinery 
was  constructed  and  maintained  after  approved  plans,  although 
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the  gearings,  set  screws,  pulleys,  belts,  and  other  exposed  parts  of 
machinery  might  be  rendered  more  safe  by  being  boxed,  such  ex- 
traordinary care  cannot  be  required,  and  the  usual  and  ordinary 
risks  attendant  upon  work  about  such  machinery  are  hazards  of 
the  service  which  are  assumed  by  the  employe. 

Prom  the  Grant  Circuit  Court.  Reversed. 

O.  H.  Bogtie,  W.  (?,  Sayre  and  Brovmlee  &  Pavlus^ 
for  appellant. 

A.  E.  SteelCy  Alvah  Taylor  and  Pettit  &  Stitt^  for 
appellee. 

Howard,  J. — Appellee  was  injured  in  the  paper 
mill  of  appellant,  hie  employer,  and  thereupon 
brought  this  action  for  damages,  alleging  that  his  in- 
jury was  caused  by  the  negligence  of  appellant  In 
appealing  from  the  judgment  rendered  in  favor  of  ap- 
pellee, appellant  assigns  as  error:  (1)  The  insufficiency 
of  the  complaint;  (2)  the  overruling  of  the  motion  for 
judgment  on  the  answers  to  interrogatories;  and  (3) 
the  overruling  of  the  motion  for  a  new  trial. 

We  have  read  the  complaint  and  find  it  carefully 
drawn,  and  not  subject  to  the  criticisms  urged  against 
it  by  appellant  Neither  do  we  think  the  court  erred 
in  overruling  the  motion  for  judgment  on  the  answers 
to  interrogatories,  notwithstanding  the  general  ver- 
dict The  facts  found  specially,  while  perhaps  not  of 
themselves  sufficient  to  authorize  a  judgment  in  favor 
of  appellee,  yet,  taken  as  they  must  be  without  intend- 
ment, do  not  seem  to  be  in  irreconcilable  conflict  with 
the  general  verdict 

Appellee  objects  to  our  consideration  of  the  bill  of 
exceptions  containing  the  evidence,  as  not  being  in 
the  record.  There  is  a  court  entry  showing  the  filing 
of  the  bill  in  open  court.  This  entry  erroneously  re- 
fers to  the  bill  as  appellant's  "longhand  transcript  of 
the  evidence,"  whatever  may  be  meant  by  that  phrase. 
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The  paper  so  filed,  however,  is  also,  and  properly, 
styled  appellant's  bill  of  exceptions;  and  an  examina- 
tion of  the  paper  shows  it  to  be,  in  due  form,  such  a 
bill,  containing,  incorporated  therein,  the  longhand 
manuscript  of  the  evidence  taken  at  the  trial.  The  un- 
necessary words  in  the  court  entry  may  be  rejected  as 
surplusage.  Because  the  bill  was  filed  in  open  court 
it  does  not  follow  that  it  was  not  filed  in  the  clerk's 
office,  as  required  by  law.  The  filing  with  the  clerk  in 
open  court  is  equivalent  to  a  filing  in  the  clerk's  office. 
There  is  also  some  irregularity  in  the  clerk's  certifi- 
cates as  to  the  filing  of  the  longhand  manuscript  of  the 
evidence  and  its  incorporation  in  the  bill ;  but  it  is  suf- 
ficiently shown,  as  we  think,  that  the  manuscript  was 
first  filed  in  the  clerk's  office  and  then  incorporated  in 
the  bill  of  exceptions  before  the  bill  was  presented  to 
the  judge,  and  that  the  bill  was  presented  to  the  judge 
within  the  time  limited  and  was  itself  then  filed.  This 
is  all  that  is  required. 

From  the  evidence,  it  appears  that  the  accident  to 
appellee  occurred  at  about  6  o'clock  on  the  evening  of 
November  7, 1892.  Appellee  was  then  nearly  nineteen 
years  of  age,  active  and  intelligent  for  his  age,  and 
with  good  eyesight  and  hearing.  He  understood  his 
work  well,  had  been  engaged  in  the  appellant's  paper 
mill  for  a  year  and  nine  months,  and  in  the  room  where 
he  was  hurt  for  three  weeks  previous  thereto.  The  mill 
ran  night  and  day,  one  set  of  hands  working  for  a  week 
during  the  day  and  another  for  the  same  time  during 
the  night,  after  which  they  changed  places  during  the 
next  week,  and  so  on.  Appellee  had  worked  in  the  room 
where  he  was  injured  for  two  weeks  during  the  day 
and  for  one  week  during  the  night,  and  at  the  time  of 
the  accident  was  about  to  begin  his  second  week's 
night  work.  The  room  where  he  worked  was  well 
Vol.  146—20 
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lit  by  electricity  during  the  nighty  and  was  so  lit 
when  his  injury  occurred.  He  was  the  "third  man," 
being  next  under  the  tender  and  back-tender.  Among 
his  duties  were  "to  do  the  oiling  and  cleaning  up.''  He 
was  "general  roustabout  about  the  machine/'  and 
oiled  the  machinery  every  day  or  night  when  he  was 
working.  * 

After  coming  into  the  room  on  the  evening  in  ques- 
tion he  hung  up  his  coat  and  hat,  and  with  another 
young  man  stood  for  a  short  time  talking  to  several 
girls  who  were  at  work.  He  had  not  yet  put  on  his 
overalls  when  the  tender  called  him  to  assist  in  guid- 
ing a  sheet  of  finished  paper  from  the  "reel"  to  the 
"cutter."  These  machines  stand  one  in  front  of  the 
other,  with  an  open  space  between  them  of  26^  inches, 
through  which  the  running  sheet  of  paper  passes 
from  the  rolls,  to  be  cut  into  such  sizes  as  desired. 
The  paper  runs  two  feet  above  the  floor  at  one  of  the 
machines  and  four  feet  at  the  other.  The  evidence  is 
conflicting  as  to  whether  the  sheet  sagged  in  the  open 
space  on  this  occasion;  it  usually  sagged  when  first 
connected  with  the  cutter,  and  then  ran  "taut"  When 
appellee  was  called  to  assist  in  guiding  the  paper  to 
the  cutter  at  this  time,  he  stood  inside,  or  on  the  east 
of  the  machines,  and  took  one  edge  of  the  paper  in  his 
hands,  while  the  tender  stood  on  the  west  or  front  side 
and  held  the  other  edge.  The  paper  was  several  feet 
in  width,  and  they  held  it  until  it  was  caught  by  the 
cutter,  after  which  it  ran  automatically.  Appellee 
was  then  to  leave  his  place  and  come  back  to  the  front, 
or  west  side,  of  the  machines.  The  usual  way  of  re- 
turning was  to  stoop  under  the  running  paper  and 
pass  back  by  the  open  space  between  the  machines. 
One  could  also  reach  the  front  by  passing  out  to  the 
east  and  around  north  of  the  cutter.  To  go  this  way  he 
would  have  to  first  pass  through  a  ten-inch  space,  be- 
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tween  a  pulley  on  the  north  and  a  shaft-support  on  the 
south.  He  would  then  be  in  a  small  square  with  shaft- 
ing and  other  machinery  on  every  side.  Out  of  this 
square  the  exit  that  seems  to  have  been  provided  by 
appellant  was  to  the  southeast^  between  two  stands 
or  supports,  at  right  angles  to  each  other,  on  the  one 
of  which  rested  the  end  of  the  "reel"  shaft  and  on  the 
other  the  end  of  the  shaft  that  turned  the  "cutter." 
This  space  was  nineteen  inches  in  width.  The  cutter 
shaft  was  connected  at  its  north  end,  at  right  angles, 
by  fdurteen-inch  gearing,  with  the  shaft  which  directly 
operated  the  cutter.  Near  to  the  gearing,  on  a  "fric- 
tion clutch"  over  the  cutter  shaft  was  an  oil  cup,  and 
about  one-fourth  the  way  around  the  clutch  from  the 
oil  cup  was  a  set  screw  to  hold  the  clutch  close  to  the 
shaft  When  the  machinery  was  in  motion  the  cutter 
shaft  made  from  65  to  100  revolutions  in  a  minute. 
The  evidence  is  again  in  conflict  as  to  whether  the  oil 
cup  and  set  screw  could  be  seen  when  the  shaft  was  so 
revolving.  The  cup  and  the  screw  each  projected  from 
the  clutch  about  an  inch  and  three-quarters. 

Appellee,  when  passing  out  to  go  around  to  the 
front,  did  not  return  west  under  the  running  paper, 
but  went  east.  He  did  not,  however,  go  out  by  the 
exit  to  the  southeast  Hef  says  the  floor  there  was  slip- 
pery with  oil.  He  started  to  go  out  across  the  cutter 
shaft,  near  the  clutch  and  gearing;  and  there  he  fell 
over,  his  left  leg  striking  between  the  gearings,  by 
which  it  was  crushed  and  torn.  The  shaft  and  clutch 
over  which  he  attempted  to  step  were  about  fourteen 
inches  high ;  and,  to  get  over,  one  "would  have  to  step 
about  fourteen  or  fifteen  inches  high,  and  maybe  be- 
tween two  and  a  half  and  three  feet  in  length."  His 
testimony  is  that  he  was  thrown  upon  the  gearing  by 
having  his  clothing,  near  his  left  foot,  caught  by  the 
oil  cup  and  the  set  screw.     He  says  he  did  not  see 
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either  the  cup  or  the  screw,  that  these  could  not  be 
seen  when  the  shaft  was  revolving,  that  the  shaft  was 
always  revolving  when  he  saw  it,  and  that  he  had  no 
knowledge  of  the  existence  of  either  the  cup  or  the 
screw.  He  admits  that  he  was  constantly  about  this 
machinery  during  the  time  his  work  was  on,  that  it 
was  his  duty  to  oil  it  and  clean  it;  that  he  had  oiled 
this  shaft  close  up  to  the  clutch,  "just  as  close  as  he 
could  get  at  it."  But  he  says  that  for  the  reason  that 
the  shaft  was  in  motion  he  never  saw  the  cup  or  screw. 
He  knew  that  set  screws  and  oil  cups  are  found  on  re- 
volving shafts,  and  that  it  is  dangerous  to  step  over 
them.  He  had  often  passed  from  the  rear  to  the  front 
of  the  machines,  going  directly  under  the  running 
paper,  or  by  the  exit  between  the  ends  of  the  shafts  of 
the  two  machines.  The  reason  that  he  gives  for  not 
going  under  the  paper  on  this  occasion  is  that  the 
paper  was  sagged  to  the  floor.  It  appears,  however, 
that  in  such  a  case  the  paper  could  be  raised  up  by 
hand  and  one  could  thus  pass  under;  and  this  seems 
to  have  been  the  usual  way.  The  reason  given  for  not 
passing  out  by  the  open  ninteen-inch  exit,  as  already 
suggested,  is  that  once  before  he  had  slipped  on  the 
oiled  floor  going  that  way,  and  he  feared  that  now  he 
might  fall  against  the  pulley  hear  the  end  of  the  cutter 
shaft.  Other  witnesses  did  not  find  this  way  at  all 
dangerous.  Besides,  it  was  one  of  appellee's  duties  to 
•  keep  the  floor  clean  of  oil. 

It  is  not  doubted  that,  without  regard  to  the  pres- 
ence of  the  oil  cup  and  set  screw,  the  attempt  to  pass 
over  the  revolving  shaft,  fourteen  inches  above  the 
floor,  especially  so  near  to  the  clutch  and  gearing,  was 
hazardous;  and  it  is  the  theory  of  the  appellant  that 
in  attempting  this  high  and  long  step,  the  appellee 
missed  his  footing  and  was  so  thrown  into  the  gearing. 
Whether  this  be  correct,  or  whether,  as  the  jury  found, 
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the  accident  was  caused  by  his  clothing  being  caught 
by  the  oil  cup  and  set  screw,  still  the  exit  chosen  by 
him  oyer  the  turning  shaft  and  near  to  the  gearing 
seems  to  have  been  a  very  dangerous  one.  The  evi- 
dence shows  that  it  was  a  rare  thing  for  any  one  to 
go  out  that  way.  Whether  his  duty  required  him  to 
hurry  about  is  not  clear  from  the  evidence.  But  even 
if  it  did,  that  would  not  justify  him  in  taking  this 
hazardous  route,  when,  even  if  the  paper  were  sagged, 
by  waiting  a  moment  the  sag  would  have  been  taken 
up;  or  he  might  lift  it  as  others  did,  and  thus  certainly 
pass  back  in  safety  by  the  way  he  came,  to  say  nothing 
of  going  by  the  open  nineteen-inch  passage. 

But,  even  granting  all  that  appellee  contends  for — 
that  the  nineteen-inch  exit  was  dangerous  by  reason 
of  the  oily  floor;  that  the  sagged  paper  obstructed  the 
return  by  the  way  he  came;  and  that  he  did  not  see 
and  did  not  know  of  the  presence  pf  the  oil  cup  and  set 
screw — ^still  we  do  not  think  that  he  has  shown  him- 
self free  from  negligence.  He  was  almost  a  man  of  full 
age,  was  bright,  active  and  intelligent,  had  worked  in 
this  mill  for  nearly  two  years,  and  in  and  about  this 
particular  machinery  for  three  weeks,  oiling  even  the 
very  shaft  and  clutch  at  the  point  where  he  was  hurt 
He  knew,  as  he  says,  of  the  danger  of  stepping  over 
projecting  oil  cups  and  set  screws  on  revolving  shafts. 
We  think,  consequently,  that  if  he  did  not  see  or  know 
of  the  cup  and  screw,  which  he  claims  caused  his  in- 
jury,  he  ought  to  have  seen  them  and  known  of  them. 
Lake  Erie,  etc.,  R.  R.  Go.  v.  Sticky  143  Ind.  449. 

Witness  after  witness  testified  that  the  cup  and 
screw  could  be  seen  by  any  one  who  looked  at  the 
place  they  were.  We  do  not  think  he  could  work  right 
there  for  three  weeks,  even  oiling  at  the  very  place, 
without  seeing  them.  It  rather  seems  probable,  as 
one  or  two  witnesses  testify,  that  he  was  in  a  hurry  to 
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get  around  to  continue  his  conversation  with  those 
with  whom  he  had  been  talking  when  called  by  the 
tender  to  assist  in  running  the  paper  from  the  reel  to 
the  cutter. 

Besides,  we  are  unable  to  see  from  the  evidence  ad- 
duced that  the  appellant  was  in  any  way  at  fault  The 
jury  find,  as  the  evidence  also  shows,  that  the  paper 
mill  and  machinery  were  constructed  and  maintained 
after  approved  plans,  of  good  pattern  and  design,  of 
good  material,  adapted  to  the  use  for  which  they 
were  intended,  and  such  as  are  in  use  in  the  best  paper 
mills.  It  is  possible  that  gearings,  set  screws,  pulleys, 
belts  and  other  such  exposed  parts  of  machinery 
might  be  rendered  more  safe  by  being  boxed.  But 
well  conducted  mills  are  operated  without  this  extra 
care;  and  if  usual  and  ordinary  care  is  shown  in  the 
procurement  and  maintenance  of  machinery,  that  is 
all  that  can  be  asked.  Extraordinary  care  cannot  be 
demanded;  and  the  usual  and  ordinary  risks  attend- 
ant upon  work  about  such  machinery  are  hazards  of 
the  service  which  are  assumed  by  the  employe.  And 
if  it  be  conceded  that  the  oil  cup  and  set  screw  could 
not  be  seen  when  the  shaft  was  in  motion,  yet  we  can 
not  for  that  reason  say  that  such  necessary  and  usual 
attachments  constitute  a  hidden  defect  to  one  who  for 
nearly  two  years  has  been  an  employe  in  the  paper 
mill  where  they  are  found,  and  who  for  three  weeks 
has  been  engaged  in  the  very  room  where  they  are 
used,  constantly  working  around,  oiling  and  cleaning 
the  very  machinery  to  which  they  are  attached. 

The  evidence  adduced  on  the  trial  was  not,  as  we 
think,  sufficient  to  support  the  essential  allegations 
of  the  complaint,  and  hence  not  sufficient  to  sustain 
the  verdict. 

Judgment  reversed,  with  instructions  to  grant  a 
new  trial. 
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BoABD  OF  Commissioners  of  Huntington  County 

V,  Bonebrake. 

[No.  18,059.     Filed  December  2,  1896,] 

APFEAii. — Review. — Law  of  Case. — A  decision  of  the  Supreme  Court 
constitutes  the  law  of  the  case,  so  far  as  the  principle  involved  is 
applicable,  throughout  all  stages  of  the  cause  thereafter;  this  is 
true  regardless  of  whether  the  question  arose  each  time  in  the  same 
manner. 

NfEOLiaENCB. — Defective  Bridge. — A  person  having  no  knowledge  of 
a  defect  in  a  bridge  is  not  guilty  of  negligence  in  passing  over  the 
same,  though  he  may  have  no  legitimate  business  requiring  him  to 
do  so. 

Trial. —  Interrogatories  to  Jury. — Special  Verdict. — In  an  action 
against  a  county  for  damages  for  personal  injuries  sustained  by 
reason  of  a  defective  bridge,  an  interrogatory,  '*Was  not  plaintiff's 
fall  and  injury  occasioned  solely  by  reason  of  the  lotten,  defective 
and  doty  condition  of  the  timbers  of  said  bridge,  and  the  failure 
of  the  defendant  to  repair  the  same  ?"  does  not  submit  a  question 
of  law  to  the  jury,  and  is  not  in  violation  of  the  act  of  March  11, 
1895,  prescribing  that  each  interrogatory  to  the  jury  be  so 
framed  as  to  require  the  finding  of  but  one  fact. 

Practice. — Condriaion  of  Negligence. — SpedaZ  Verdict. — The  con* 
elusion  of  negligence  is  not  for  the  jury  where  a  special  verdict  is 
returned. 

Trial. — Interrogatory  to  Jury. — When  Improper. — In  an  action  for 
damages  for  personal  injuries  the  following  interrogatory  to  the 
jury,  "Was  not  said  injury  received  without  any  fault  or  negligence 
of  the  defendant  ?"  is  improper  as  involving  both  the  law  and  the 
facts. 

Same. — Interrogatory  to  Jury. —  Ultimate  Conclusion  of  Fact, — 
Where,  in  an  action  against  a  county  for  damages  for  personal  in- 
juries resulting  from  a  defective  bridge,  it  was  found  that  the  in- 
juries resulted  from  the  decayed  condition  of  the  bridge,  of  which 
the  defendant  had  knowledge  and  failed  to  repair,  and  that  the 
plaintiff  had  no  knowledge  of  the  defects,  that  he  went  over  the 
bridge  slowly  and  carefully,  and  that  he  could  not  have  seen  the 
defects,  an  interrogatory  to  the  jury  calling  for  an  ultimate  con- 
clusion of  fact  as  to  plaintiff's  contributory  negligence  is  improper. 

Practice. — Special  Verdict, —  Improper  Findings. — Improper  find- 
ings in  a  special  verdict  do  not  defeat  the  verdict  but  should  be 
disregarded. 
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Samk. —Jn^errofira^orie«  to  Jury,  When  May  Be  Ejected  by  Court.— '^ 
It  is  not  error  for  the  court  to  reject  interrogatories  propoimded  to 
the  jury,  where  there  are  other  interrogatories  covering  the  same 
facts. 

APFEAi^—Erroneoua  Instruction.—Wfien  Not  Available  Error,— An 
erroneous  instruction  is  not  available  error  when  it  is  such  an  in- 
struction as  cannot  be  applied  by  the  jury. 

From  the  Whitley  Circuit  Court  Affirmed. 

O.  W.  Whitelock  and  S.  E.  Cook,  for  appellant. 

Marshall  J  McNagny  &  Clugston  and  R.  A.  Kauf- 
man, for  appellee. 

Hackney,  J. — ^This  is  the  second  appeal  in  this 
cause,  the  former  decision  being  reported  in  Bonebrake 
V.  Board,  etc.,  141  Ind.  62.  The  action  was  by  the  ap- 
pellee to  recover  damages  on  account  of  personal  in- 
juries sustained  in  the  crushing  of  a  public  bridge 
under  the  weight  of  a  traction  engine  upon  which  he 
was  riding.  As  will  be  seen  from  the  report  cited  the 
appellee  succeeded  on  the  former  appeal,  and  that  one 
of  the  questions  decided  arose  upon  the  action  of  the 
trial  court  in  sustaining  the  demurrer  of  the  board  to 
the  evidence.  The  principle  then  adhered  to  was  that 
counties  were  required  to  keep  such  bridges  in  proper 
repair,  and  that  a  failure  to  do  so,  resulting  in  injury, 
without  contributory  negligence  on  the  part  of  the 
person  injured,  subjected  the  county  to  liability  for 
such  injury.  In  the  trial,  resulting  in  the  judgment 
from  which  the  present  appeal  is  prosecuted,  the 
lower  court  followed,  in  its  rulings,  the  theory  upon 
which  said  appeal  was  decided  and  the  appellee  re- 
covered a  judgment  for  $6,500.00. 

After  the  decision  of  this  court  in  Bonebrake  v. 
Board,  etc.,  supra,  it  was  held  by  us,  in  Board,  etc.,  v. 
Allman,  142  Ind.  573,  that  no  liability  rests  upon 
counties  for  injuries  resulting  from  the  failure  to  re- 
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pair  public  bridges,  and  the  appellant  now  insists  that 
upon  the  holding  of  the  latter  case  the  api)ellee's  com- 
plaint stated  no  cause  of  action,  and  that  the  lower 
court  erred  in  rendering  judgment,  upon  the  special 
verdict,  in  favor  of  the  appellee.  Opposing  this  in- 
sistence the  appellee  urges  that  the  decision  upon  the 
former  appeal  in  this  cause  established  "the  law  of 
the  case,"  which  must  be  adhered  to  and  which  deter- 
mines the  sufficiency  of  the  complaint  It  is  a  general 
rule,  many  times  followed  in  this  State,  that  a  decision 
ojf  this  court  shall  constitute  "the  law  of  the  case,"  so 
far  as  the  principle  involved  is  applicable,  throughout 
all  stages  of  the  cause  thereafter.  Hawley  v.  Smithy  45 
Ind.  183;  Dodge  v.  Oaylord,  53  Ind.  866;  Kress  v. 
State,  ex  rely  65  Ind.  106;  Test  v.  Larsh,  76  Ind.  452; 
Richmond  Street  B.  R.  Co.  v.  Reed,  83  Ind.  9;  Board, 
etc.  J  V.  Pritchetty  85  Ind.  68;  Gerber  v.  Friday,  87 
Ind.  366;  Board,  etc.,  v.  Indianapolis,  etc.,  R.W.  Co., 
89  Ind.  101;  Rinard  v.  West,  92  Ind.  359;  Anderson 
v.  Kramer,  93  Ind.  170;  Armstrong  v.  Harshman,  93 
Ind.  216;  Davis  v.  Krug,  95  Ind.  1;  Jones  v.  Castor, 
96  Ind.  307;  Forgerson  v.  Smith,  Admr.,  104  Ind.  246; 
W^ancer,Admx.,Y.  Heller,  104  Ind.  327;  Pittsburgh,  etc., 
R.  W.  Co.  V.  Hixon,  110  Ind.  225;  McCormick,  etc., 
Co.  y.  Oray,  114  Ind.  340;  Mason  v.  Burk,  120  Ind. 
404;  NicklessY.  Pearson,  126  Ind.  477;  Lillie  v.  Trent- 
man,  130 Ind.  16;  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant, 
134  Ind.  681;  Ohio,  etc.,  R.W.  Co.  v.  Hill,  Admx.,  7 
Ind.  App.  255.  See  also  2  Van  Fleet's  Former  Ad- 
judication, p.  1302;  Elliott's  App.  Proced.,  section  578. 
See  also  2  Van  Fleet's  Former  Adjudication,  p.  1302. 
In  Forgerson  \. Smith,  supra,  it  was  said:  "But  where 
the  questions  are  necessarily  involved,  and  where  the 
conclusion  declared  could  not  have  been  reached  with- 
out either  expressly  or  impliedly  deciding  such  ques- 
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tioDSy  the  judgment  on  appeal  rules  the  case  through- 
out all  its  subsequent  stages/'  Similar  expressions  of 
the  ejffeet  of  the  rule  are  contained  in  many  of  the 
cases  cited.  If,  therefore  it  is  the  question  decided, 
the  rule  of  law  applied,  that  shall  operate  throughout 
the  case,  it  cannot  be  important  to  look  to  the  manner 
in  which  that  question  arose,  whether  upon  demurrer 
to  complaint,  answer  or  evidence.  If  the  conclusion 
were  otherwise  the  rule  would  easily  lose  its  force  and 
confusion  inextricable  follow  from  holding,  upon  de- 
murrer to  the  evidence,  that  a  given  state  of  facts  per- 
mitted a  recovery,  while  that  same  state  of  facts, 
pleaded  in  a  complaint,  constituted  no  cause  of  action. 
We  must  hold,  therefore,  that  the  appellant  is  pre- 
cluded by  "the  law  of  the  case"  to  insist  that  the 
county  was  not  required  to  keep  the  bridge  in  repair 
and  was  not  liable  for  the  consequences  of  its  failure 
to  do  so.  We  do  not  intimate  a  view  of  the  case  if  the 
complaint  had  been  amended,  or  the  evidence  were 
different,  either  as  to  the  performance  of  the  duty  to 
repair,  or  as  to  the  contributory  fault  of  the  appellee. 
But  one  other  ruling  of  the  trial  court  is  covered  by 
the  assignment  of  errors,  and  that  is  in  overruling  ap- 
pellant's motion  for  a  new  trial,  and  several  objections 
are  made  to  that  ruling.  An  interrogatory  was  sub- 
mitted to  the  jury,  asking  if  "the  southeast  corner  of 
the  bridge  sagged  down  six  inches  immediately  prior 
to  the  time  of  the  accident,"  and  it  was  answered,  "No 
evidence  to  show  what  the  condition  was  immediately 
prior  to  the  accident"  Appellant  moved  to  require  the 
jury  to  answer  said  .interrogatory  more  specifically, 
and  that  motion  was  overruled.  The  testimony  of  the 
witness  cited  as  aflftrming  that  the  bridge,  at  the  cor- 
ner mentioned,  was  "sagged  down  six  inches  immedi- 
ately" before  the  accident,  was  to  the  effect  that  some 
four  years  prior  to  the  accident  the  bridge  had,  at  the 
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west  end,  "washed  out  until  it  had  settled  about  six 
or  eight  inches  at  the  corner."  This,  said  witness 
further  testified,  was  at  a  time  when  he  repaired  the 
bridge  at  the  west  end  where  it  had  washed  out  The 
evidence  does  not  relate  to  the  inquiry  either  as  to  the 
time  or  the  part  of  the  bridge  which  had  sunken  down, 
and  there  was  no  error  in  refusing  to  require  a  more 
specific  answer  to  the  interrogatory. 

The  weight  of  the  evidence  upon  the  question  of  the 
appellee's  knowledge  of  the  defective  condition  of  the 
bridge  at  the  time  he  drove  upon  it  is  discussed  by 
counsel.  Appellee  testified  that  he  had  no  knowledge 
of  defects,  and  it  appeared  that  prior  to  the  accident  a 
petition  was  circulated  for  signatures  in  appellee's 
neighborhood,  and  was  placed  in  his  hands  for  exam- 
ination and  signature,  in  which  petition  it  was  stated 
that  said  bridge  was  in  a  defective  condition  and  it 
was  sought  to  procure  the  county  board  to  rebuild  it. 
This  statement  of  the  petition  was  not  shown  to  have 
been  read  by  the  appellee,  but  if  it  had  been  so  testi- 
fied, the  evidence  would  stand  in  conflict  and  we  could 
not  assume  the  province  of  the  jury  in  passing  upon  it. 

It  is  next  contended  that  the  answers  to  interroga- 
tories 31,  35  and  36  were  not  sustained  by  the  evi- 
dence.   Said  interrogatories,  with  the  answers,  were: 

"No.  31.  Was  the  plaintiff  proceeding  slowly  and 
carefully  over  said  bridge  on  said  day?    Ans.    Yes. 

"No.  35.  Was  not  the  plaintiff's  fall  and  injury  oc- 
casioned solely  by  reason  of  the  rotten,  defective  and 
doty  condition  of  the  timbers  of  said  bridge  and  the 
failure  of  the  defendant  to  repair  the  same?  Ans.  Yes. 

"No.  36.  Was  not  said  injury  received  without  any 
fault  or  negligence  of  the  defendant?   Ans.    Yes." 

As  we  understand  counsel  for  appellant,  they  sup- 
I)ort  their  contention  upon  this  proposition  by  the  evi- 
dence that  the  appellee  did  not  own  the  engine,  was 
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not  employed  to  ride  upon  or  manage  it,  and  was  upon 
it  only  by  the  license  of  those  in  charge,  and  that  he 
was,  therefore,  guilty  of  contributory  negligence. 
While  it  is  suggested  by  appellee's  learned  counsel 
that  the  same  evidence  of  contributory  negligence  was 
passed  upon  in  the  former  opinion  of  this  court,  and 
was  held  not  sufficient  to  establish  such  contributory 
negligence,  and  that  the  question  made  by  appellant's 
counsel  is  foreclosed  by  the  law  of  the  case,  and  while 
this  proposition  is  not  questioned  by  the  appellant, 
it  does  not  appear  that  one  not  knowing  of  a  defect  in 
a  bridge  should  forego  riding  over  it,  unless  he  has 
legitimate  business  requiring  him  to  do  so,  or  that  he 
might  not,  without  negligence,  ride  over  it  for  mere 
pleasure. 

It  is  further  objected  that  interrogatory  35  sub- 
mitted to  the  jury  a  question  of  law  and  violated  the 
act  relating  to  special  verdicts  in  the  form  of  inter- 
rogatories and  answers  (Acts  1895,  p.  248),  in  that  it 
was  so  framed  as  to  require  the  finding  of  more  than 
one  fact.  In  our  opinion  counsel  err  in  both  proposi- 
tions. There  is  no  question  of  law  involved  in  the  in- 
quiry as  to  the  cause  of  the  bridge's  fall,  and  there  was 
but  one  fact  which  was  sought  from  the  evidence  of 
the  circumstances  or  conditions. 

Interrogatory  45  asked:  "In  what  sum  was  thi« 
plaintiff  damaged  by  reason  of  the  injury  received  by 
him  by  the  collapse  of  said  bridge?"  This  inquiry  did 
not  seek  to  elicit  more  than  one  fact  nor  the  statement 
of  a  conclusion  of  law.  Counsel  merely  suggest  that  it 
does,  and  do  not  offer  a  reason  supporting  same.  No 
reason  occurs  to  us  for  their  construction  of  the  in- 
terrogatory. 

Interrogatory  32  was  as  follows:  "Was  the  plain- 
tiff, in  passing  over  said  bridge,  ♦  ♦  ♦  exercising 
such  care,  caution  and  prudence  as  persons  of  ordi- 
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nary  prudence  would  and  do  exercise  under  like  cir- 
cupistances?"  This  interrogatory  and  that  numbered 
36,  it  is  contended,  each  submitted  to  the  jury  a  ques- 
tion of  law.  The  conclusion  of  negligence  is  not  for 
the  jury  where  a  special  verdict  is  returned.  Pitta- 
burghy  etc.j  R.  B.  Co.  v.  Spencer,  98  Ind.  186;  In- 
dianapoUSy  etc.,  R.  W.  Co.  v.  Bvsh,  101  Ind.  682; 
Conner  v.  Citizen^  Street  R.  W.  Co.,  106  Ind.  62; 
Chicago,  etc.,  R.  W.  Co.  v.  Burger,  124  Ind.  276;  Louis- 
ville,  etc.,  R.  W.  Co.  v.  Lynch,  (Ind.  Sup.)  44  N.  E.  997. 
It  involves  both  the  law  and  the  facts.  Interroga- 
tory 36,  therefore,  was  improper.  The  degree  of  care 
which  persons  of  ordinary  prudence  would  exercise 
under  given  circumstances  is  such  as  the  law  pro- 
nounces sufficient  to  relieve  the  actor  from  fault.  As 
to  whether  that  degree  of  care  has  been  exercised 
may  be  determined  from  the  facts  disclosing  the  con- 
duct of  the  party,  the  primary  facts  proven,  or,  in 
cases  where  the  jury  may  draw  the  ultimate  inference 
or  conclusion  from  the  primary  facts,  it  may  be  dis- 
closed by  a  statement  that  the  conduct  of  the  party, 
the  primary  facts  being  also  given,  was  such  as  would 
have  been  that  of  persons  of  ordinary  prudence  under 
like  circumstances. 

Negligence  exists  when  one  has  failed  to  exercise 
that  care  which  persons  of  ordinary  prudence  and 
caution  would  exercise  under  like  circumstances. 
Whether  that  degree  of  care  has  been  exercised  is  a 
conclusion  of  fact  and  does  not  involve  a  question  of 
law  or  the  statement  of  a  legal  proposition.  In  reach- 
ing that  conclusion  the  conduct  of  the  party  is  not 
measured  by  any  legal  test  or  standard,  but  it  is  meas- 
ured by  the  ideal  ordinary  person,  whose  care  and 
prudence  are  not  of  the  very  highest,  nor  yet  of  the 
very  lowest,  but  are  such  as  from  the  common  observa- 
tion of  men  we  conceive  to  occupy  a  position  between 
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these  extremes.  He  is  called  a  person  of  ordinary 
prudence  and  caution.  When  the  facts  disclose  that 
an  injury  has  been  received  under  circumstances  in 
which  the  injured  party  has  acted  as  would  this  ideal 
person,  then  the  law  is  applied  by  the  court  and  the 
legal  conclusion  and  the  judgment  of  due  care  follow. 
That  the  finding  of  the  jury,  that  the  injured  party 
acted  with  such  prudence  and  caution  as  this  ideal 
person  would  have  acted  is  not  the  equivalent  of  a 
finding  of  freedom  from  negligence,  is  made  clear  when 
we  observe  that  such  finding  permits  the  court  to  ap- 
ply the  legal  rule  that  such  prudence  and  caution 
shall  constitute  due  care,  while,  if  the  finding  of  non- 
negligence  were  properly  returnable,  the  court  would 
have  no  duty  but  to  render  judgment  The  distinc- 
tion may  possibly  be  made  clearer* by  recalling  that 
where  a  general  verdict  is  to  be  returned  in  a  negli- 
gence case  the  court  may  properly  instruct  the  jury 
that  if  it  is  found  to  be  a  fact  that  the  plaintiiBf,  in  the 
occurrence,  acted  with  such  care  and  caution  as  a  per- 
son of  ordinary  prudence  and  caution  would  have 
acted  under  like  circumstances,  then,  as  a  matter  of 
law,  he  was  not  negligent.  If  that  which  would  thus 
be  designated  as  a  fact  were  a  proposition  of  law,  the 
instruction  so  framed  would  become  absurd  in  that  it 
would  direct  the  jury  that  if  a  legal  proposition  should 
be  found,  a  legal  conclusion,  the  synonym  of  such 
proposition,  would  follow.  This  distinction  between 
a  finding  of  non-negligence  and  a  finding  of  the  facts 
which  the  law  denotes  non-negligence  was  recognized 
in  LouisvUlCy  etc.,  R.  W.  Co.  v.  Miller j  141  Ind.  533. 

The  interrogatory  numbered  32  did  not  ask  the 
statement  of  a  legal  conclusion,  nor  did  it  inquire  for 
one  of  the  primary  facts  establishing  the  appellee's 
conduct,  but  it  was  an  inquiry  as  to  the  ultimate  con- 
clusion of  fact  authorized  to  be  drawn  only  from 
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primary  facts.  As  to  whether  this  was  permissible  de- 
pends upon  the  inquiry  as  to  whether  this  was  one  of 
the  eases  w^here  the  jury  is  permitted  to  return  the 
ultimate  fact  Such  a  case  is,  that  where  two  or  more 
inferences  may  be  reasonably  drawn,  that  is,  where, 
upon  the  facts,  one  impartial  sensible  man  may  rea- 
sonably draw  one  inference  while  another  impartial 
and  equally  sensible  man  may  reasonably  draw  the 
opposite  inference.  Smith  v.  Wabash  R.  R.  Co.^  141 
IndL  92;  Cincinnati^  etc.^  R.  W.  Co.y.  GrameSy  136  Ind.  39. 

The  present  case  is  not  of  that  class.  Here  it  was 
found  that  the  injury  resulted  from  the  decayed  condi- 
tion of  the  bridge,  of  which  condition  appellant  had 
knowledge  and  failed  to  repair  the  same ;  that  the  ap- 
pellee had  no  knowledge  of  the  defective  condition  of 
the  bridge;  that  he  went  upon  and  over  said  bridge 
slowly  and  carefully,  and  that  he  could  not  have  seen 
its  defects.  These  were  the  essential  primary  facts, 
in  connection  with  those  of  the  injury,  which  required 
the  conclusion  from  the  court,  in  applying  the  law  of 
the  case,  that  appellee  should  recover.  They  estab- 
lished a  duty  neglected,  with  resultant  injury,  sus- 
tained without  contributory  fault  The  interroga- 
tories 32  and  36,  therefore,  although  unauthorized, 
were  not  essential  to  the  support  of  the  judgment  and 
if  cast  out,  would  not  impair  the  verdict.  It  is  an 
established  rule  of  practice  that  improper  findings  in  a 
special  verdict  do  not  defeat  the  verdict,  but  should 
be  disregarded.  Louis^tnlle^  etc,  R.  W.  Co.  v.  Millery 
supra;  Jones  y.  Cosier,  139  Ind.  382;  Equitable  Ace. 
Ins.  Co.  V.  Stout  J  186  Ind.  444;  Louisville^  etc.,  B.W. 
Co.  V.  Treadway,  143  Ind.  689. 

Complaint  is  made  that  the  court  rejected  several 
interrogatories,  propounded  by  the  appellant,  such  as, 
Did  the  plaintiff  frequently  cross  the  bridge?  Did  he 
see  a  i)etition  for  a  new  bridge?    Was  he  asked  to 
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sign  such  petition?  Did  he  know  of  the  defective  con- 
dition of  the  bridge?  Was  he  injured  in  a  runaway, 
after  the  accident  of  the  falling  bridge?  Several  of 
these  inquiries  sought  merely  evidentiary  findings  re- 
lating to  the  fact  of  knowledge  or  the  absence  of 
knowledge,  on  the  part  of  the  appellee,  of  the  defects 
in  the  bridge.  There  were  interrogatories  and  an- 
swers properly  covering  the  facts  in  dispute  upon  that 
question,  besides  it  is  not  the  proper  practice  to  find 
merely  evidentiary  matters.  The  inquiry  as  to  an  in- 
jury in  a  runaway,  if  answered  in  the  affirmative, 
would  have  given  us  no  light  upon  the  question  as  to 
whether  the  damages  were  excessive,  and  we  suppose 
that  could  have  been  its  only  purpose.  We  could  not 
know  that  such  injury  was  slight  or  serious,  whether 
it  was  upon  the  limbs  or  parts  of  the  body  injured  in 
the  bridge  accident,  or  whether  the  jury  considered 
such  injury  apart  from  that  occasioned  by  the  falling 
of  the  bridge,  and  allowed  nothing  on  that  account 

It  is  objected,  also,  that  the  damages,  $6,500.00, 
were  excessive.  There  was  conflict  in  the  evidence  as 
to  the  character  and  extent  of  the  appellant's  injuries; 
some  of  the  evidence  for  the  appellant  tending  to 
show  that  to  some  extent  he  feigned  greater  disabil- 
ities than  he  really  suffered  from.  The  jury  found 
that  he  was  permanently  disabled;  that  froni  the  oc- 
currence in  July  1890,  to  the  time  of  the  trial,  in  Sep- 
tember, 1895,  he  suffered  great  bodily  pain  continu- 
ously, and  was  rendered  incapable  of  performing  labor 
upon  the  farm;  that  he  was  "crushed,  bruised  and 
maimed  in  his  hips  and  spine,"  and  that  he  was,  prior 
to  said  injury,  "a  strong,  vigorous  man,  able  to  per- 
form the  work  on  his  farm." 

Much  evidence  supports  these  findings,  and  we  can 
not  pass  upon  the  conflict  and  determine  whether  they 
were  supported  by  a  preponderance  of  the  evidence. 
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Two  additional  questions  presented  involve  the 
propositions  already  decided  with  reference  to  "the 
law  of  the  case,"  the  overruling  of  appellant's  motion 
for  judgment  on  the  verdict  and  the  sustaining  of  ap- 
pellee's motion  for  judgment  on  the  verdict.  It  is  com- 
plained further  that  the  court  erred  in  giving  a  gen- 
eral instruction  with  reference  to  the  appellant's  duty 
to  keep  the  bridge  in  repair  when  a  special  verdict  was 
required.  An  error  in  such  an  instruction  would  not 
be  available,  because  it  could  not  be  applied  by  the 
jury.  Louisville,  etc.j  R.  W.  Co.  v.  Lynchy  supra;, 
Wollen  Y.Wire,  Admr.,  110  Ind.  261. 

No  error  in  the  instruction  is  pointed  out,  and  we 
l)erceive  none. 

Only  one  other  question  is  suggested,  and  it  is  not 
discussed ;  that  is  that  the  court  refused  to  permit  ap- 
pellee to  answer  appellant's  question  as  to  whether 
"there  wasn't  a  great  deal  of  contention  in  that  neigh- 
borhood between  Tobias  Myers,  the  road  supervisor, 
and  Mr.  Provines,  the  trustee,  about  the  repair  of  the 
bridge  ♦  ♦  ♦  and  other  bridges"  prior  to  the  ac- 
cident? 

The  inquiry  did  not  relate  to  the  appellee's  knowl- 
edge of  any  defects  in  the  bridge,  and  if  answered  in 
the  aflSrmative  it  does  not  occur  to  us  that  it  could 
have  had  any  bearing  upon  the  case. 

Finding  no  available  error  in  the  record  the  judg- 
ment is  affirmed. 
Vol.  146—21 
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[No.   17,202.    Filed  March  24,  1896.     Motion  to  modify  overruled 

December  2,  1896.  J 

Equity.— Beformation  of  Mortg(ige, — Mutual  Mistake, — When  it  ap- 
pears that  by  mutual  mistake  of  all  the  parties  to  a  mortgage  an  to 
a  matter  of  fact,  the  instrument  does  not  express  tiieir  agreement, 
a  court  of  equity  will  reform  the  instrument  by  oorrecting  such 
mistaka    p,  Si9. 

Same. — Reformation  of  Mortgage. — ^vbeequeni  PurehoMra. — Judg- 
ment Creditors. — Notice, — A  mutual  mistake  of  all  the  parties  to  a 
mortgage  may  not  only  be  corrected  against  the  mortgagor,  but 
against  subsequent  purchasers  with  notice  of  the  facts  and  against 
judgment  creditors  of  the  mortgagor  or  such  purohaser  with  notioa 
jp.  S29. 

MORTOAQE.— jycca?i«ftngr  Debt  a  Valid  Constderation.-^A  preexist- 
ing debt  is  a  valid  consideration  for  a  mortgage*  but  is  not  such  a 
consideration  as  will  constitute  the  mortgagee  a  bona  fide  purchaaer, 
in  the  sense  to  cut  off  prior  equities,    jp.  SSO, 

"Eif^VTrY.— Reformation  of  Mortgage, — Mutual  Mistake, — Considera- 
tion.— Any  consideration  that  wHl  support  a  mortgage  is  sufficient 
to  entitle  the  mortgagee  to  maintain  an  action  to  correct  a  mutual 
mistake  in  the  same  against  the  mortgagor  and  those  holding  under 
him  as  purchasers  with  notice  and  their  judgment  creditors,  p.  330. 

Same. — Reformation  of  Contracts. — When  Demand  is  Necessary. — 
Where  the  only  relief  sought  is  the  reformation  of  a  deed,  mortgage 
or  other  contract,  a  previous  demand  is  essential;  but  where,  in  ad* 
dition  to  the  reformation,  a  recovery  is  demanded,  no  prior  demand 
is  necessary,    p.  334, 

Same.-— Lach^.— While  equity  aids  the  vigilant,  courts  of  equity  have 
never  fixed  any  definite  or  specific  period  of  delay  that,  like  the 
statute  of  limitations,  will  bar  the  right  to  equitable  relief  from 
fraud  or  mistake,    p.  334' 

Same. — When  Contract  May  Be  Reformed. — Equity  will  reform  a 
written  contract  between  the  parties  whenever,  through  mutual 
mistake,  or  mistake  of  one  of  the  parties  accompanied  by  fraud  of 
the  other,  it  does  not,  as  reduced  to  writing  correctly  express  the 
agreement  of  the  parties,    p,  340. 

Same. — Action  to  Reform  Written  Instrument — Complaint. — In  an 
action  to  reform  a  written  instrument  the  plaintiff  must  set  forth 
the  terms  of  the  original  agreement,  and  also  the  agreement  as  re- 
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duced  to  writing,  and  point  out  with  clearness  wherein  was  the 
mistaka 

Same. — Heformation  of  Mortgage. — Mutual  Mistake. — Must  Have 
Been  Agreement  Prior  to  Execution  of  Mortgage. — Where  a  credi- 
tor without  any  previous  agreement,  express  or  implied,  prepared 
a  mortgage  covering  onlj  a  part  of  a  debtor's  lands,  and  presented 
same  to  such  debtor,  the  creditor  believing  that  all  of  debtor's  lands 
had  been  included  in  the  mortgage,  the  debtor  not  knowing  the  in- 
tention of  the  creditor  except  as  revealed  by  the  written  instru- 
ment, executed  and  delivered  the  mortgage,  an  action  for  the  re* 
formation  of  the  mortgage  on  the  ground  of  mutual  mistake  can 
not  be  maintained,    pp.  338-^49. 

Special  FDVDlNa. — When  Outside  of  Issues. — ^To  the  extent  that  a 
iqieoial  finding  is  outside  of  the  issues  in  a  cause,  it  is  a  nullity  and 
can  give  no  support  to  a  conclusion  of  law  thereon,    p.  349. 

Prom  the  Warren  Circuit  Court  Affirmed  in  part  and 
reversed  in  part. 

C.  V.  McAdamSj  for  appellant. 
J.  F.  Hanli/j  for  appellees. 

MoNKSy  J. — Appellant  brought  this  action  to  fore- 
close a  mortgage  given  it  by  appellee,  Melville  A. 
Judy.  Appellee,  Elizabeth  Judy,  filed  a  cross-com- 
plaint to  foreclose  a  mortgage  executed  to  her  by  said 
Melville  A. ;  appellee,  the  Central  State  Bank  of  West 
Lebanon,  filed  a  cross-complaint  asking  the  correction 
.  of  a  mistake  in  a  mortgage  executed  to  it  by  said  Mel- 
ville A.  Judy  and  for  a  foreclosure  of  the  same  as  cor- 
rected. 

After  issues  joined  the  cause  was  tried  by  the  court, 
and  by  request  of  appellant  a  special  finding  of  facts 
was  made  and  four  conclusions  of  law  stated  thereon, 
and  at  the  proper  time  appellant  excepted  separately 
and  severally  to  the  first,  second  and  third  conclusions 
of  law. 

Judgment  was  rendered  by  the  court  in  accordance 
with  the  finding  of  facts  and  conclusions  of  law.  Ap- 
pellant filed  a  motion  to  modify  the  judgment,  which 
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was  overruled.    The  errors  assigned  by  appellant  and 
not  waived  are: 

1.  The  court  erred  in  each  of  its  conclusions  of  law. 

2.  The  court  erred  in  overruling  appellant's  mo- 
tion to  modify  the  decree  and  judgment. 

The  special  finding  and  conclusions  of  law,  so  far  as 
necessary  to  the  decision  of  the  questions  presented, 
are  as  follows: 

*Tirst.  That  on  the  loth  day  of  September,  1890, 
and  for  a  long  time  prior  thereto,  the  defendant,  Mel- 
ville A.  Judy,  had  been  and  was  then  the  owner  in  fee- 
simple  of  the  following  described  real  estate,  situate 
in  Warren  county,  Indiana:  The  north  one-half  (1-2) 
of  section  twenty-three  (23),  the  northwest  quarter  of 
section  twenty-four  (24),  the  east  one-half  (1-2)  of  the 
southwest  quarter  of  section  twenty-four  (24),  and  five 
(5)  acres  off  of  the  west  side  of  the  southwest  quarter 
of  the  southeast  quarter  of  section  twenty-four  (24),  all 
in  township  twenty-two  (22)  north,  of  range  nine  (9) 
west.  Also  an  undivided  interest  in  the  northwest 
quarter  of  the  southwest  quarter  of  section  twenty 
(20),  in  township  twenty-two  (22)  north,of  range  eight 
(8)  west. 

"Second.  That  on  the  15th  day  of  September,  1890, 
the  defendant,  Mehille  A.  Judy,  was  indebted  to  the 
defendant,  the  Central  State  Bank  of  West  Lebanon, 
Indiana,  in  the  sum  of  $3,200.00,  evidenced  by  his  note 
then  past  due;  that  on  said  date  said  Melville  A. 
Judy  executed  to  the  Central  State  Bank  aforesaid  a 
note  for  the  sum  of  $3,200.00,  to  become  due  ninety 
days  thereafter,  together  with  interest  thereon  at 
eight  per  cent,  after  maturity  and  waiving  relief  from 
valuation  and  appraisement  laws  and  providing  for 
ten  per  cent,  attorneys'  fees,  and  in  consideration 
thereof  the  old  note  was  delivered  to  him  and  the  time 
of  payment  of  such  debt  thereby  extended.    Said  new 
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note  being  the  note  sued  upon  by  the  cross-complain- 
ant, the  Central  State  Bank  of  West  Lebanon,  Indiana. 
That  on  the  14th  day  of  November,  1890,  the  said  Mel- 
ville A,  Judy  was  indebted  to  the  Central  State  Bank 
of  West  Lebanon,  Indiana,  in  the  further  sum  of 
16,682.20,  evidenced  by  his  note  to  such  bank  then 
past  due;  that  on  said  date  the  said  Melville  A.  Judy 
executed  to  such  bank  his  promissory  note  for  said 
sum,  to  become  due  six  months  thereafter,  together 
with  eight  per  cent,  interest  thereon  after  maturity 
and  providing  for  ten  per  cent  attorney's  fees,  waiv- 
ing relief  from  valuation  and  appraisement  laws; 
that  in  consideration  of  the  execution  of  such  note  the 
said  old  note  was  surrendered  by  such  bank  and  the 
time  for  payment  of  such  debt  was  thereby  extended 
for  a  period  of  six  months  from  said  November  14, 
1890.  Said  new  note  being  the  second  note  sued  upon 
in  this  case  by  the  cross-complainant,  the  Central 
Bank  aforesaid;  that  there  is  now  due  on  said  two 
notes  sued  upon  by  the  Central  State  Bank  of  West 
Lebanon,  Indiana,  the  sum  of  f  9,313.68,  principal  and 
interest,  and  the  sum  of  $931.36  attorney's  fees,  mak- 
ing a  total  indebtedness  on  account  of  such  notes  in 
the  sum  of  |10,245.04. 

"Third.  That  on  the  17th  day  of  November,  1890, 
'  Frank  C.  Fleming,  the  acting  cashier  of  the  Central 
State  Bank  of  West  Lebanon,  Indiana,  prepared  a  real 
estate  mortgage,  securing  the  payment  of  the  notes 
sued  upon  in  this  cause  by  said  bank  and  described  in 
second  finding  of  the  court;  that  on  said  date  said 
cashier,  with  a  notary  public,  went  to  the  residence  of 
the  defendant,  Melville  A.  Judy,  about  four  miles  in 
the  country,  for  the  purpose  of  having  such  mortgage 
executed  by  said  defendant;  that  on  arriving  there 
the  mortgage  was  tendered  to  said  defendant  and  he 
was  requested  by  such  cashier  to  execute  the  same,  for 
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the  purpose  of  securing  said  notes;  that  after  said  ' 
defendant  had  read  and  examined  such  mortgage,  he 
duly  executed  the  same,  before  such  notary,  and  de- 
livered it  to  said  cashier;  that  such  mortgage  con- 
tains a  description  of  the  following  described  real 
estate,  situate  in  Warren  county,  Indiana:  The  north- 
west  quarter  and  the  west  one-half  (1-2)  of  the  north- 
east quarter  of  section  twenty-three  (23),  also  the  east 
one-half  (1-2)  of  the  northwest  quarter,  and  the  south- 
west quarter  of  the  southwest  quarter  of  section 
twenty-four  (24),  all  in  township  twenty-two  (22) 
north, of  range  nine  (9)  west.  The  court  further  finds 
that  such  mortgage  was  duly  recorded  in  the  re- 
corder's office  of  Warren  county,  Indiana,  on  Decem- 
ber 9, 1890.  The  court  further  finds  that  there  was  no 
agreement  between  the  Central  State  Bank  of  West 
liCbanon,  Indiana,  and  the  defendant,  Melyille  A« 
Judy,  that  a  mortgage  should  be  given  by  him  on  his 
real  estate  to  secure  the  notes  sued  upon  by  such  bank, 
prior  to  the  execution  of  such  mortgage;  that  at  the 
time  such  mortgage  was  executed  there  was  no  agree- 
ment between  said  bank  and  said  Judy  as  to  what 
lands  should  be  embraced  in  such  mortgage,  and  that 
at  no  time  prior  to  the  execution  of  such  mortgage,  nor 
at  any  time,  was  anything  said,  by  the  cashier  of  said 
bank  or  said  Judy,  as  to  what  lands  should  be  em*  * 
braced  in  such  mortgage;  that  the  cashier  of  said 
bank,  when  he  drafted  such  mortgage,  intended  to  em- 
brace therein  all  the  lands  then  owned  by  defendant 
Judy,  and  above  set  forth  in  the  first  finding  of  the 
court,  and  that  the  officers  of  said  bank  supposed  and 
understood  that  the  mortgage  so  executed  did  em- 
brace all  such  lands,  until  in  January,  1893,  when  they 
learned  that  a  mistake  had  been  made  therein;  that 
the  defendant,  Judy,  at  the  time  he  executed  such 
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mortgage  supposed  the  same  contained  a  description 
of  all  the  real  estate  as  above  set  forth  in  the  first  find- 
ing of  the  court,  and  that  the  defendant,  Judy,  in- 
tended to  embrace  and  include  and  describe  all  of  said 
lands  in  such  mortgage. 

"Fifth.  That  on  December  21, 1892,  the  defendant, 
Melville  A.  Judy,  was  indebted  to  the  Citizens'  Na- 
tional Bank  of  Attica,  Indiana,  for  money  borrowed, 
in  the  sum  of  more  than  |5,000.00,  evidenced  by  his 
note  therefor  then  past  due;  that  such  debt  had  been 
in  existence  for  a  period  prior  to  September  15, 1890« 
and  had  been  renewed  from  time  to  time  by  the  pay- 
ment of  interest  and  the  execution  of  new  notes;  that 
QQ  said  December  21 ,  1892,  the  defendant,  Melville  A. 
Judy,  executed  to  the  plaintiff  his  note  for  the  sum  of 
f4,500.00,  to  become  due  in  six  months  thereafter  with 
eight  per  cent  interest  thereon  after  maturity  and  ten 
per  cent  attorney's  fees  and  waiving  relief  from  val- 
uation or  appraisement  laws;  that  in  consideration  of 
the  extension  of  the  time  for  the  payment  of  that  por- 
tion of  such  debt,  evidenced  by  such  new  note,  the  de- 
fendant, Melville  A*  Judy,  on  said  date  paid  to  the 
plaintiff  the  residue  of  such  old  debt  then  due  and  ex- 
ecuted and  delivered  to  the  plaintiff,  for  the  purpose 
of  securing  such  note  of  f4,500.00,  then  made  a  mort- 
gage on  the  following  described  real  estate,  situate  in 
Warren  county,  Indiana:  The  east  one-half  (V2)  of 
the  northeast  quarter  of  section  twenty-three  (23),  the 
northwest  quarter  and  the  east  half  (1-2)  of  the  south- 
west quarter,  and  five  (5)  acres  off  of  the  west  side  of 
the  southwest  quarter  of  the  southeast  quarter  of  sec- 
tion twenty-four  (24),  all  in  township  twenty-two  (22), 
north  of  range  nine  (9)  west.  Also  his  interest  in  the 
northwest  quarter  of  the  southwest  quarter  of  section 
twenty  (20),  in  township  twenty-two  (22)  north,  of 
range  eight  (8)  west;  that  such  mortgage  was  duly  re- 
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corded  in  the  office  of  the  connty  recorder  of  Warren 
county  on  December  21, 1892;  that  the  renewal  note  so 
executed  on  December  21,  1892,  for  |4,500.00,  is  the 
note  sued  upon  by  the  plaintiff  in  this  cause,  and  that 
there  is  now  due  and  unpaid  on  the  same  the  sum  of 
f4,782.00  principal  and  interest,  and  the  further  sum 
of  f  478.00  attorney's  fees,  making  a  total  indebtedness 
now  due  on  such  note  of  |5,260.00. 

"Sixth.  That  the  Central  State  Bank  of  West  Leb- 
anon, Indiana,  in  January,  1893,  acquired  notice  and 
knowledge  of  the  execution  and  delivery  by  the  de- 
fendant, Melville  A.  Judy,  to  the  plaintiff  of  the  mort- 
gage sued  upon  by  the  plaintiff  in  this  cause ;  that  said 
defendant,  the  Central  State  Bank,  did  not  at  any  time 
thereafter  give  to  the  plaintiff  any  notice  that  it 
claimed  to  have  a  mortgage  on  all  the  real  estate  of 
the  defendant,  Judy,  and  did  not  at  any  time  take  any 
steps  to  correct  the  mistake  claimed  to  exist  in  its 
mortgage  until  it  filed  its  cross-complaint  in  this 
cause  on  December  27, 1893." 

Conclusions  of  law:  "1st,  That  the  cross-complain- 
ant, the  Central  State  Bank  of  West  Lebanon,  Indi- 
ana, is  entitled  to  judgment  against  the  defendant, 
Judy,  for  the  sum  of  |10,245.04;  that  such  cross-com- 
plainant is  entitled,  as  against  the  plaintiff  and  all  the 
defendants  excepting  Elizabeth  Judy,  to  have  its 
mortgage  corrected  and  reformed,  and  that  the  lien 
of  the  mortgage  of  said  cross-complainant  when  re- 
formed is  the  first  and  prior  lien  upon  all  of  the  lands 
described  in  the  first  finding  of  the  court  excepting  the 
east  one-half  (1-2)  of  the  northeast  quarter  of  section 
twenty-three  (23),  and  the  west  one-half  (1-2)  of  the 
northwest  quarter  and  the  east  one-half  (1-2)  of  the 
southwest  quarter  of  section  twenty-four  (24),  all  in 
township  twenty-two  (22)  north,of  range  nine  (9)  west, 
in  Warren  county,  Indiana,  and  that  such  cross-corn- 
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plainant  is  entitled  to  have  its  mortgage  foreclosed  as 
corrected. 

"Third.  That  the  plaintiff,  the  Citizens'  National 
Bank  of  Attica,  Indiana,  is  entitled  to  judgment 
against  the  defendant,  Melville  A.  Judy,  for  the  sum 
of  15,260.00;  that  the  lien  of  the  plaintiff's  mortgage 
is  junior  and  subsequent  to  the  lien  of  the  mortgages 
executed  to  the  Central  State  Bank  and  Elizabeth 
Judy  upon  the  lands  therein  described,  after  the  mort- 
gage to  the  Central  State  Bank  is  reformed;  that  the 
plaintiff  is  entitled  to  have  its  mortgage  foreclosed." 

It  is  settled  law  that  when  it  appears  that  by  the 
mutual  mistiike  of  all  the  parties  to  a  mortgage,  as  to 
a  matter  of  fact,  the  instrument  does  not  express)  their 
agreement,  a  court  of  equity  will  reform  the  instru- 
ment by  correcting  such  mistake.  Parish  v.  Camp- 
liny  139  Ind.  1;  Walla  v.  State  ex  rel.  Aud.y  140  Ind. 
16;  Boardy  etc.,  v.  OwenSy  138  Ind.  183;  Easter  v. 
Severiuy  78  Ind.  640;  Sparta  School  Tp.  v.  Mendelly 
138  Ind.  188;  Dutch  y.  Boydy  81  Ind.  146, 150,  and  cases 
cited. 

Such  mistake  may  not  only  be  corrected  against  the 
mortgagor,  but  against  subsequent  purchasers  with 
notice  of  the  facts  and  against  judgment  creditors  of 
the  mortgagor  or  such  purchaser  with  notice.  White  v. 
Wilsariy  6  Blackf.  448,  and  authorities  cited,  39  Am. 
Dec.  437;  Sample  v.  Rowe,  24  Ind.  208,  215;  Busen- 
harhe  v.  Ramei/y  63  Ind.  499,  601;  Figart  v.  Holder- 
maUy  76  Ind.  664,  668;  Boyd  v.  AndersoUy  102  Ind. 
217,  220,  and  cases  cited;  Shirk  v.  ThomaSy  121  Ind. 
147,  160,  151;  Gillespie  v.  Mooriy  2  Johns.  Ch.  686,  7 
Am.  Dec.  659,  666. 

Appellant,  however,  insists  that  if  it  was  a  purchaser 
with  notice  of  the  claims  of  the  appellee  bank,  yet  the 
Central  State  Bank  was  not  entitled  to  have  its  mort- 
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gage  corrected  and  reformed^  for  the  reason  that  it 
was  given  for  a  preexisting  debt 

The  second  special  findings  as  claimed  by  the  appel- 
lant, shows  that  the  mortgage  was  given  to  the  appel- 
lee bank  to  secure  a  preexisting  debt,  and  for  no  other 
consideration  whatever. 

It  is  the  law  in  this  State  that  a  preexisting  debt  is 
a  valid  consideration  for  a  mortgage,  and  that  such 
mortgage  can  be  enforced,  Wert  v,  Naylor^  93  Ind.  431; 
Lauthain  v.  Miller ,  85  Ind,  161;  Hewitt  v.  Powers^ 
84  Ind.  295;  Bahcock  v.  Jordan^  24  Ind.  14;  Work 
V.  BraytoTij  5  Ind.  896;  Shirk  v.  Thomas,  supra; 
Jones  on  Chat.  Mortg.,  section  81,  and  cases  cited  in 
note  5;  1  Cobbey  on  Chat  Mortg.,  section  126. 

A  preexisting  debt,  however,  is  not  such  a  consid- 
eration as  will  constitute  the  mortgagee  a  bona  fide 
purchaser,  in  the  sense  to  cut  off  prior  equities,  but  it 
is  a  valuable  consideration  in  the  sense  that  it  will 
support  a  mortgage  or  other  contract  Hewitt  v. 
PowerSj  supra;  Orb  v.  Coapstick,  136  Ind.  813;  Petry 
V.  Amhroshery  100  Ind.  510,  and  cases  cited;  Tarkington 
T,  Pwrrts,  128  Ind.  182,  9  L.  R.  A.  607. 

It  seems  clear  that  any  consideration  that  would 
support  a  mortgage  would  be  sufficient  to  entitle  the 
mortgagee  to  maintain  an  action  to  correct  a  mutual 
mistake  in  the  same  against  the  mortgagor  and  those 
holding  under  him  as  purchasers  with  notice  and  their 
judgment  creditors.  Welton  v.  Tizzardy  15  la.'  495; 
Bhodes  v.  Outcaltj  48  Mo.  867;  Brocking  v.  Straatj  17 
Mo.  App.  296;  Partridge  v.  Smithy  2  Biss.  C.  C. 
183;  Baker  v.  Pyatty  108  Ind.  61;  15  Am.  and  Eng. 
Eney.  of  Law,  681,  and  note  1;  1  Pingrey  on  Mort* 
gages,  section  530. 

In  Welton  v.  Tizzardy  suprOy  the  court  held  that  a 
mortgage  given  to  secure  a  preexisting  debt,  and  sup- 
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ported  by  no  new  consideration,  could  be  corrected  as 
against  the  mortgagor  and  subsequent  judgment  cred- 
itor&  The  court,  by  Dillon,  J.,  said:  ^^The  plaintiff  is 
confessedly  first  in  point  of^time.  His  is  the  elder 
right.  The  debtor,  for  a  valid  consideration,  agreed 
to  execute  a  mortgage  (for  the  deed  of  trust  may,  for 
the  purposes  of  this  suit,  and  for  the  convenience  sake, 
be  so  called),  on  lands  which  he  owned,  not  on  lands 
which  he  did  not  own.  That  is,  he  agreed,  and  under- 
took, though  defectively,  in  the  eyes  of  a  court  of  law, 
to  bind  these  lands  of  his,  to  set  them  apart,  specific- 
ally to  appropriate  them  to  the  plaintiff.  Now,  in 
equity,  he  did  thus  bind,  appropriate,  and  set  them 
apart  Therefore,  in  equity,  which  deems  as  done  that 
which  the  party  has  agreed  to  do,  the  plaintiff  had  not 
only  a  mortgage,  but  a  mortgage  on  the  right  land — 
on  the  land  intended.  In  equity,  the  plaintiff  did  not, 
as  contended,  simply  attempt  to  get  a  lien,  but  he 
actually  secured  a  lien  on  the  parcels  designed  to  be 
conveyed  to  him ;  and  not  a  lien,  merely,  but  his  rights 
were  such  that  he  ♦  *  would  be  regarded  by  the  de- 
cisions of  other  courts  in  the  light  of  a  purchaser. 
Porter  v.  Greeny  4  la,  571;  Servers  v.  Deldshmutty  11  la. 
174.  The  debtor  is  bound,  in  conscience,  to  correct 
the  mistake.  His  obligation  to  correct  it  was  such  an 
equity  as  would  bind  his  heirs,  voluntary  grantees,  or 
purchasers  with  notice.  Such  are  the  plaintiff's  rights. 
Now,  the  defendant  is  subsequent  in  point  of  time. 
♦  ♦  ♦  He  comes  in  under  the  debtor,  that  is,  under 
one  who  in  conscience  is  bound,  and  who  in  equity 
would  be  compelled  to  rectify  the  error  in  the  antece- 
dent conveyance.'' 

Rhodes  v.  Ontoalty  mipra^  was  an  action  brought  by  a 
mortgagee  against  the  mortgagor  and  a  subsequent 
purchaser  with  notice,  to  correct  a  mistake  in  the  de- 
scriptive part  of  a  mortgage,  given  to  secure  a  pre- 
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existing  debt,  and  the  court  held  that  such  mortgagee 
was  entitled  to  a  reformation  of  the  mortgage  against 
the  mortgagor  and  the  said  subsequent  purchaser 
with  notice.  This  case  was  followed  by  Brockling  v. 
Stranty  supra. 

In  Balcer  v.  Pyatty  mpra^  this  court  held  that  equity 
will  not  intervene  for  the  reformation  of  a  deed  which 
is  purely  voluntary ;  but  a  deed  by  a  father  to  a  son  in 
consideration  of  services  already  rendered  and  love 
and  affection  may  be  reformed.  The  court,  by  ZoUars, 
J.,  said:  "It  is  settled  that  equity  will  not  intervene 
for  the  reformation  of  a  deed  which  is  purely  volun- 
tary, resting  upon  no  valuable  consideration  what- 
ever. ♦  ♦  On  the  other  hand,  if  there  is  any  val- 
uable consideration,  no  difference  how  small,  supple- 
mented by  the  consideration  of  love  and  affection,  a 
mistake  in  a  deed  may  be  reformed.  Mason  v.  Moutdertf 
58  Ind.  1.  In  that  case  the  consideration  was  love  and 
affection  and  fl.OO.  It  was  said:  ^Elizabeth  was  a 
purchaser  for  a  valuable  consideration,  and  mere  in- 
adequacy of  consideration  is  no  ground  for  withhold- 
ing relief  by  way  of  reforming  the  deed,  and  thus  giv- 
ing her  what  she  bought,  and  what  her  vendor  in- 
tended to  convey,  and  would,  but  for  the  mistake,  have 
conveyed.^  ♦  ♦  ♦  ♦  Both  the  special  finding  of  facts 
and  the  evidence  show  that  the  services  rendered  by 
appellee  to  his  father  were  a  part  of  the  consideration 
for  the  conveyance  to  him.  It  is  found  that  the  serv- 
ices were  not  rendered  by  appellee  with  a  view  to  any 
particular  or  specific  compensation,  other  than  as  the 
father  might  deem  proper.  *  *  The  father  recog- 
nized the  fact  that  appellee  was  entitled  to  some  com- 
pensation for  his  services,  and  carried  that  recogni- 
tion into  the  deed,  and  made  the  services  a  part  of  the 
consideration  for  the  conveyance.    ♦    ♦    ♦    There  was 
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a  mutual  mistake,  such  as  a  court  of  equity,  under  all 
the  circumstances  of  this  case,  will  correct ^^ 

The  case  last  quoted  from  certainly  settles  the  prop- 
osition that  a  preexisting  debt  is  sufficient  considera- 
tion to  entitle  the  grantee  in  a  deed  to  correct  a 
mutual  mistake  in  the  same  as  against  the  grantor 
and  those  claiming  under  him  with  notice.  Comstock 
y.  CooHf  135  Ind.  640,  fully  sustains  the  same  doctrine. 
Yet  this  court  held,  in  Petry  v.  Ambroaherj  suprcy  that 
a  person  who  receives  a  conveyance  of  real  estate  in 
paj^ment  of  a  preexisting  debt,  and  for  no  other  con- 
sideration is  not  a  bona  fide  purchaser  for  a  valuable 
consideration,  in  such  sense  as  to  be  entitled  to  defeat 
a  vendor's  lien  for  the  purchase-money  of  the  land. 
This  court,  by  Elliott,  Judge,  said:  "A  precedent 
debt  is  a  consideration  sufficient  to  support  a  contract. 
Bowling  v.  Hmcellj  93  Ind.  329,  see  p.  331;  Hewitt  v. 
PowerSy  84  Ind.  295.  It  is  not,  however,  such  a  consid- 
eration as  will  constitute  a  person  a  bona  fide  pur- 
chaser with  rights  superior  to  those  of  the  unpaid 
vendor  of  the  land.'' 

In  Bowling  v.  Howell^  aupraj  this  court  said :  "A  pre- 
cedent debt  is  unquestionably  a  valuable  considera- 
tion for  a  contract,  but  is  not  such  a  consideration  as 
will  make  a  grantee  or  assignee  a  bona  fide  purchaser 
against  prior  equities.  *  *  *  As  against  one  who 
has  no  prior  equity,  a  precedent  debt  will  support  a 
contract  otherwise  valid." 

The  cases  cited  settle  the  proposition  that  it  is  not 
necessary  that  one  be  a  bona  fide  purchaser  in  such 
sense  as  will  cut  off  prior  equities,  in  order  to  entitle 
him  to  successfully  prosecute  an  action  to  correct  a 
mutual  mistake  iil  a  written  contract 

It  must  be  remembered  that  appellee  bank  does  not 
claim  to  be  a  bona  fide  purchaser  for  a  valuable  con- 
sideration and  thus  seek  to  cut  off  the  prior  equities 
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of  any  one,  but  Is  attempting  to  correct  an  alleged 
mutual  mistake  in  a  mortgage  as  against  a  mortgagor 
and  a  subsequent  purchaser  with  notice.  It  follows 
from  what  we  have  said  and  the  authorities  cited  that 
the  preexisting  debt  which  the  mortgage  to  appellee 
bank  was  given  to  secure,  was  sufficient  consideration 
to  entitle  said  appellee  to  a  correction  of  the  alleged 
mistake  in  said  mortgage  as  against  appellant,  if  the 
case  were  otherwise  made  out 

The  next  objection  urged  by  appellant  is  stated 
thus:  '^It  is  nowhere  shown  in  the  findings  of  the 
court  that  the  Central  State  Bank  ever  demanded  a 
correction  of  the  alleged  mistake  in  its  mortgage,  and 
that  such  demand  was  met  by  a  refusal.  It  is  neces- 
sary in  such  suits  to  allege  a  demand  for  and  a  refusal 
to  correct  the  alleged  mistake.  It  is  necessary  to  al- 
lege these  things  in  the  bill.^^ 

Appellee  bank  was  not  bound  to  demand  a  corree* 
tion  or  reformation  of  the  mortgage  before  filing  the 
cross-complaint  The  rule  is  that  when  the  only  relief 
sought  is  the  reformation  of  deed  or  other  contract, 
a  previous  demand  is  essential,  but  where,  in  addition 
to  the  reformation,  a  recovery  is  demd.nded,  no  prior 
demand  is  necessary.  Walls  v.  StaiCy  supra;  Sparta 
School  Tp.  Co.  V.  Mendelly  supra^  on  page  196;  Axtel 
V.  Chase^  83  Ind.  546,  556;  Lucas  v.  Labertuey  88 
Ind.  277;  Thornton  Ann.  Pr.  Code,  section  279. 

Appellant  insists  that  the  delay  of  eleven  months, 
as  shown  by  the  sixth  special  finding,  from  the  time 
the  Central  State  Bank  learned  of  the  mistake  in  its 
mortgage  until  it  filed  its  cross-complaint,  was  such 
laches  as  will  prevent  the  correction  of  the  mistake  in 
said  mortgage  as  against  appellant* 

It  is  a  well  settled  principle  of  equity  jurisprudence 
that  "Equity  aids  the  vigilant,  not  those  who  slumber 
on  their  rights."    1  Pomeroy  Eq.  Jur.,  section  418. 
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Courts  of  equity  haTe  never  fixed  any  definite  or 
specific  period  of  delay  that,  like  the  statute  of  limita- 
tions, will  bar  the  right  to  equitable  relief  from  fraud 
or  mistake,  and  it  would  be  impossible  for  them  to  do 
so.  In  Lindsay  Petroleum  Co.  v.  Hurd^  L.  R.  5,  P.  C.  221, 
Lord  Selborne,  speaking  of  the  doctrine  of  laches, 
said:  "The  doctrine  of  laches  in  courts  of  equity  is 
not  an  arbitrary  or  technical  doctrine.  Where  it 
would  be  practically  unjust  to  give  a  remedy,  either 
because  the  party  has,  by  his  conduct,  done  that  which 
might  fairly  be  regarded  as  equivalent  to  a  waiver  of 
it,  or  where  by  his  conduct  and  neglect  he  has,  though 
perhaps  not  waiving  that  remedy,  yet  put  the  other 
party  in  a  situation  in  which  it  would  not  be  reason- 
able to  place  him  if  the  remedy  were  afterwards  to  be 
asserted,  in  either  of  these  cases,  lapse  of  time  and  de* 
lay  are  most  material.  But  in  every  case,  if  an  argu- 
ment against  relief,  which  would  otherwise  be  just,  is 
founded  upon  mere  delay,  that  delay  of  course  not 
amounting  to  a  bar  by  any  statute  of  limitations^  the 
validity  of  that  defense  must  be  tried  upon  principles 
substantially  equitable.  Two  circumstances,  always 
important  in  such  cases,  are,  the  length  of  the  delay 
and  the  nature  of  the  acts  done  during  the  interval, 
which  might  affect  either  party  and  cause  a  balance  of 
justice  or  injustice  in  taking  one  course  or  the  other." 
It  is  evident,  therefore,  that  what  would  be  fatal 
laches  in  one  case  would  not  bar  a  recovery  in  another. 
In  this  case,  the  rights  of  no  innocent  third  parties 
have  intervened.  Appellant,  as  stated  in  the  eleventh 
finding,.took  its  mortgage  with  notice  of  the  claims  of 
api)ellee  bank,  and  if  by  accepting  the  mortgage  and 
extending  the  same  on  its  debt  its  hands  were  tied,  the 
same  was  done  with  full  knowledge  of  the  claims  of 
appellee  bank,  and  it  has  no  just  grounds  of  complaint. 
Besides,  the  appellee  bank  did  not  learn  of  the  alleged 
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mistake  until  long  after  appellant  took  said  mortgage. 
The  relative  position  of  the  parties  has  not  changed 
during  the  interval  between  the  time  appellee  bank 
learned  of  the  alleged  mistake  in  its  mortgage  and  the 
filing  of  its  cross-complaint.  No  right  of  appellant 
has  been  injuriously  affected  by  the  delay. 

We  do  not  think  the  appellee  bank  has  been  guilty 
of  such  laches  in  this  case  as  will  deprive  it  of  its  right 
to  a  reformation  of  said  mortgage,  if  it  is  otherwise 
entitled  thereto. 

The  next .  contention  of  appellant  is  stated  in  its 
brief  as  follows:  "The  next  question  presented  which 
arises  principally  on  the  third  findings  is  whether  or 
not  there  ever  was  any  contract  between  the  Central 
State  Bank  and  Judy  other  than  the  one  expressed 
in  the  mortgage  sought  to  be  corrected.  We  claim 
there  is  no  contract  except  that  which  is  expressed  in 
the  mortgage,  and  that  the  only  evidence  of  that  con- 
tract, as  shown  by  the  findings,  is  the  terms  of  the 
mortgage  itself.  It  was  alleged  in  the  cross-complaint 
of  the  Central  State  Bank,  that  there  was  a  contract 
that  the  lands  of  Judy  not  embraced  in  the  mortgage 
were  to  have  been  included  therein.  Unless  there 
was  such  a  contract  the  court  cannot  find  a  mistake 
and  decree  its  correction.^' 

The  allegation  in  said  appellee's  cross-complaint  in 
regard  to  such  contract  is  as  follows: 

"That  on  the  said  15th  day  of  September,  1890,  and 
continuously  thereafter  until  the  present  date,  said 
defendant,  Melville  A,  Judy,  was  and  has  been  the 
owner  in  fee-simple  of  the  following  described  real 
estate,  situate  in  Warren  county,  in  the  State  of  Indi- 
ana, to- wit:  The  east  half  of  the  northeast  quarter  of 
section  twenty-three  (23).  Also  the  northwest  quarter 
of  section  twenty-four  (24),  and  the  east  half  of  the 
southwest  quarter  of  section  twenty-four  (24),  and  five 
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acres  oflf  of  the  west  side  of  the  southwest  quarter  of 
the  southeast  quarter  of  section  24,  all  in  township 
22  north;  range  9  west,  containing  three  hundred  and 
twenty-five  acres;  that  on  the  said  15th  day  of  Sep- 
tember, 1890,  said  defendant,  Melville  A,  Judy,  in  con- 
sideration of  the  sum  of  money  named  in  said  first  de- 
scribed note,  and  for  the  further  consideration  of  the 
STUD  mentioned  in  said  last  described  note,  and  in  con- 
sideration that  the  time  of  the  payment  of  the  said 
sums  of  money,  which  were  then  due,  for  the  time  in- 
dicated in  said  notes  should  be  extended,  agreed  with 
this  cross-complainant  to  execute  and  deliver  to  it  for 
the  purpose  of  securing  the  payment  of  the  notes 
aforesaid,  a  mortgage  upon  all  of  the  aforesaid  real 
estate;  that  afterwards,  to- wit:  on  the  17th  day  of 
November,  1890,  said  defendant,  Melville  A.  Judy, 
pursuant  to  said  agreement,  and  for  the  purpose  of  se- 
curing the  payment  of  the  notes  aforesaid,  made,  ex- 
ecuted and  delivered  to  this  cross-complainant,  a 
mortgage  upon  all  the  aforesaid  real  estate,  as  he  and 
said  cross-complainant,  at  the  time  supposed,  under- 
stood and  believed;  that  it  was  the  intention  of  said 
defendant,  Melville  A.  Judy,  and  said  cross-complain- 
ant that  said  mortgage  should  contain  a  description  of 
all  the  aforesaid  real  estate,  pursuant  to  the  agree- 
ment aforesaid.  And  when  said  mortgage  was  ex- 
ecuted and  delivered  each  supposed  and  believed  that 
the  description  of  all  the  lands  aforesaid  had  been 
duly  inserted  therein;  that  the  scrivener  who  drew 
said  mortgage,  made  a  mistake,  in  this,  he  described 
said  lands  as  ^The  northwest  quarter  of  section  23, 
township  22,  range  9  west,  containing  160  acres;  also 
the  west  half  of  the  northeast  quarter  of  section  23, 
township  22  north,  range  9  west,  containing  80  acres; 
also  the  east  half  of  the  northwest  quarter  of  section 
Vol.  146—22 
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24,  township  22  north,  range  9  west,  containing  80 
acres;  also  the  southwest  quarter  of  the  southwest 
quarter  of  section  24,  township  22  north,  range  9 
west/  Instead  of  describing  them  as  the  northwest 
quarter  of  section  24;  the  east  half  of  the  northeast 
quarter  of  section  23;  the  east  half  of  the  southwest 
quarter  of  section  24;  and  five  acres  off  of  the  west  side 
of  the  southwest  quarter  of  the  southeast  of  section 
24,  all  in  township  22  north,  range  9  west,  as  it  was 
desired,  intended  and  understood  by  and  between  said 
defendant,  Melville  A.  Judy,  and  his  cross-complain- 
ant, that  said  lands  should  be  described;  that  said  mis- 
taken and  erroneous  description  was  inserted  in  said 
mortgage,  as  hereinbefore  described,  by  the  mutual 
mistake,  oversight  and  inadvertence  of  said  scrivener, 
said  defendant,  Melville  A.  Judy,  and  this  cross-com- 
plainant, and  that  because  of  said  mutual  mistake 
said  mortgage  wholly  fails  to  truthfully  set  forth  the 
intention  of  said  parties  to  their  said  agreement;  that 
at  the  time  said  mortgage  was  executed  said  Melville 
A.  Judy  did  not  own  the  lands  therein  described,  ex- 
cept the  east  half  of  the  northwest  quarter  of  section 
24,  township  twenty-two  north,  range  nine  west" 

There  is  nothing  in  the  special  finding  which  sus- 
tains the  allegation  in  the  said  cross-complaint  that 
Judy  agreed  with  the  appellee  bank  to  execute  a  mort- 
gage to  said  bank  on  the  real  estate  alleged,  to  secure 
said  notes,  and  that  pursuant  to  said  agreement  he 
executed  the  mortgage  described  in  said  cross-com- 
plaint 

The  facts  found  in  the  third  finding  are,  in  sub- 
stance, that  the  cashier  of  the  appellee  bank,  without 
any  previous  arrangement,  understanding,  promise, 
contract  or  agreement,  express  or  implied,  with  Judy, 
and  without  his  knowledge  or  assistance,  prepared  the 
mortgage  to  said  bank  and  took  the  same,  with  a 
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notary  public^  to  Judy,  at  his  residence  in  the  country, 
and  requested  him  to  execute  the  same  for  the  pur- 
pose of  securing  the  notes  to  said  bank,  described  in 
the  mortgage.  Judy  read  the  mortgage,  signed  and 
acknowledged  the  same  before  the  officer,  and  deliv- 
ered it  to  the  cashier;  that  there  never  was  any  agree- 
ment at  any  time  between  appellee  bank  and  Judy 
that  any  mortgage  should  be  given  by  him  on  his  real 
estate  to  secure  the  notes  sued  upon  by  said  bank; 
that  there  was  no  agreement  at  any  time  as  to  what 
lands  should  be  embraced  in  said  mortgage,  and  that 
at  no  time  was  anything  said  by  said  cashier  or  Judy 
an  to  what  lands  should  be  embraced  in  said  mortgage. 

It  is  clear  from  the  finding  that  there  was  no  con- 
tract, express  or  implied,  by  the  words  or  acts,  or  both, 
except  the  mortgage  itself.  It  is  true,  as  insisted  by 
appellee  bank,  that  the  court  found  that  the  cashier 
intended,  when  he  drafted  the  mortgage,  to  embrace 
therein  all  the  lands  then  owned  by  Judy,  set  out  in 
the  first  finding,  and  that  the  officers  of  the  bank  sup- 
posed and  understood  that  the  mortgage  so  executed 
did  embrace  all  such  lands,  and  that  said  Judy,  at  the 
time  he  executed  the  mortgage,  supposed  the  same 
contained  a  description  of  all  his  real  estate  described 
in  the  first  finding  of  the  court,  and  that  he  intended 
to  embrace  and  include  and  describe  all  of  said  lands 
in  Buch  mortgage.  The  finding  shows  that  the  inten- 
tion and  supposition  and  understanding  of  the  officers 
of  said  bank  as  to  what  lands  of  Judy  were  embraced 
in  the  mortgage  were  unknown  to  Judy,  except  as  he 
learned  the  same  from  the  mortgage  itself,  and  that 
the  intention  and  supposition  of  Judy  as  to  what 
lands  were  to  be  embraced  in  the  mortgage  were  un- 
known to  the  bank  and  its  officers. 

The  mere  fact  that  the  cashier  of  said  bank  in- 
tended to  include  all  the  real  estate  of  Judy  in  the 
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mortgage,  and  the  officers  of  the  bank  supposed  and 
understood  that  the  mortgage  so  executed  did  em- 
brace all  such  lands,  such  belief,  supposition  and  un- 
derstanding not  being  known  to  Judy  when  he  ex- 
ecuted the  mortgage  would  give  the  bank  no  right  to 
have  such  mortgage  corrected  so  as  to  describe  all  of 
such  lands;  neither  would  the  mere  fact  that  Judy  in- 
tended to  execute  a  mortgage  on  all  such  real  estate, 
and  supposed  he  had  done  so,  such  intent  and  sup- 
position being  unknown  to  the  officers  of  said  bank 
when  said  mortgage  was  executed,  give  any  such 
right.  If  there  was  no  contract,  express  or  implied, 
that  the  mortgage  should  include  all  of  Judy's  real 
estate,  as  alleged  in  the  cross-complaint,  the  mere  fact 
that  each  intended  to  include  all  such  land  in  the 
mortgage,  and  believed  it  had  been  done,  neither 
party  having  any  knowledge  of  the  intent  or  belief 
of  the  other,  when  in  fact  the  same  had  not  been  de- 
scribed, would  not  entitle  either  party  to  reform  such 
mortgage  against  the  other,  for  the  reason  that  there 
was  no  contract,  express  or  implied,  as  to  what  real 
estate  should  be  included,  nor  any  arrangement  or  un- 
derstanding, except  as  shown  by  the  mortgage  itself. 
Equity  will  reform  a  written  contract  between  the 
parties  whenever,  through  mutual  mistake,  or  ndstake 
of  one  of  the  parties  accompanied  by  the  fraud  of  the 
other,  it  does  not,  as  reduced  to  writing,  correctly  ex- 
press the  agreement  of  the  parties.  Gray  v.  WoodSy  4 
Blackf.  432;  Hileman  Y.Wright,  9  Ind.  126;  Comer  v. 
Himes,  49  Ind.  482,  490;  Jones  v.  Sweet,  77  Ind.  187; 
Sparta  School  Tp,  v.  Mendell,  supra;  Monroe  v.  Skel- 
ton,  86  Ind.  302;  Board,  etc,  v.  Owens,  supra;  Hunt 
V.  Rousmaniere,  1  Peters  (U.  S.)  1;  Walden  v.  Skin- 
ner, 101  U.  S.  577;  Scales  v.  Ashbrook,  1  Mete.  (Ky.) 
368;  German  Nafl  Bank  v.  Louisville  Butchers*^ 
etc.,   Co.   (Ky.),   39  S.  W.  882;    Sawyer  v.  Hovey^  85 
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Masfik  331;  Clark  v.  Iliggins^  132  Mass.  586;  Stock- 
bridge  Iron  Go.  v.  Hudson  Iron  Co.^  102  Mass.  46; 
Miller  v.  Lord^  11  Pick.  11;  Neininger  v.  State^  60  O. 
St.  894,  40  Am.  St.  674,  34  N.  E.  633;  Coles  v.  Bourne^ 
10  Paige  (N.  Y.)  626;  Jackson  v.  Andrews,  69  N.  Y. 
244;  Smith  v.  Jordan,  13  Minn.  264,  97  Am.  Dec.  232; 
Shay  V.  Pettes,  85  111.  360;  Wemple  v.  Stewart, 
22  Barb.  154;  Chltty  on  Cont  (11  Am.  ed.),  p.  1028, 12 
Eng.  ed.,  p.  864;  1  Wharton  on  Cont,  sections  205,  206, 
207;  Pry  on  Specific  Performance  (3d  Eng.  ed.),  sec* 
tions  766,  791,  3d  Am.  ed.,  sections  754,  758;  Pomeroy 
on  Cont,  sections  248,  249;  Waterman  on  Specific  Per- 
formance, sections  368,  369;  5  Lawson  on  Bights  and 
Remedies^  sections  2337, 2339;  Wald's  Pollock  on  Con- 
tracts (2d  ed.),  pp.  470-478;  2  Warvelle  on  Vendors, 
section  11,  pp.  800,  801,  section  15,  pp.  804,  805;  Pom- 
eroy on  Eq.  Jnr,,  sections  845,  853,  859,  1376;  Tiede- 
man's  Eq.  Jnr.,  section  507;  20  Am.  and  Eng.  Ency.  of 
Law,  p.  714;  Kerr  on  Fraud  and  Mistake,  409-424. 

The  rule  is,  that  in  an  action  to  reform  a  written  in- 
strument the  plaintiff  must  set  forth  the  terms  of  the 
original  agreement,  and  also  the  agreement  as  reduced 
to  writing,  and  point  out  with  clearness  wherein  there 
was  a  mistake.  Thompson  Scale  Mfg.  Co.  v.  Osgood,  26 
Conn.  16;  Uyland  v.  Hyland,  19  Or.  51,  23  Pac.  811; 
Meier  v.  Kelly,  20  Or.  86,  25  Pac.  73;  Lewis  v.  Lewis,  5 
Or.  169;  20  Am.  and  Eng.  Ency.  of  Law,  720;  1  Pin- 
grey  on  Mortgages,  section  270;  2  Warvelle  on  Ven- 
dors, p.  801. 

It  is  said  in  Pomeroy's  Eq.  Jur.,  section  1376: 
**Equity  has  jurisdiction  to  reform  written  instru- 
ments in  but  two  well  defined  cases:  (1)  Where  there 
is  a  mutual  mistake, — ^that  is,  where  there  has  been  a 
meeting  of  minds, — an  agreement  actually  entered 
into,  but  the  contract,  deed,  settlement,  or  other  in- 
strument, in  its  written  form,  does  not  express  what 
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was  really  intended  by  the  parties  thereto;  and  (2) 
where  there  has  been  a  mistake  of  one  party,  accom- 
panied by  fraud  or  other  inequitable  conduct  of  the 
remaining  parties.  In  such  cases  the  instrument  may 
be  made  to  conform  to  the  agreement  or  transaction 
entered  into,  according  to  the  intention  of  the  parties." 

In  Tiedeman's  Eq.  Jur.,  section  507,  it  is  said:  "A 
legal  instrument  is  a  proper  subject  for  reformation 
or  re-execution,  whenever  the  instrument  itself  does 
not  show  and  reproduce  the  actual  contract  of  the 
parties;  but  it  is  only  possible  for  a  written  contract 
to  be  reformed,  when  the  parties  have  actually  made 
a  contract  which  is  different  in  its  terms  from  the  con- 
tract which  had  been  reduced  to  writing.  In  other 
words,  in  order  that  an  instrument  may  be  reformed, 
the  error  or  mistake,  which  has  been  committed  in  re- 
ducing the  contract  to  writing,  must  be  either  a 
mutual  mistake  of  both  parties,  or  it  must  be  a  mis- 
take on  the  part  of  one  of  them,  accompanied  by  the 
fraud  of  the  other  party." 

It  was  said  by  the  SupremetCourt  of  the  United 
States,  in  Walden  v.  Skinnerj  supra :  "That  where  an 
instrument  is  drawn  and  executed  that  professes  or 
is  intended  to  carry  into  execution  an  agreement, 
which  is  in  writing  or  by  parol,  previously  made  be- 
tween the  parties,  but  which  by  mistake  of  the  drafts- 
man, either  as  to  fact  or  law,  does  not  fulfill,  or  which 
violates  the  manifest  intention  of  the  parties  to  the 
agreement,  equity  will  correct  the  mistake  so  as  to 
produce  a  conformity  of  the  instrument  to  the  agree- 
ment. The  reason  of  the  rule  being  that  the  execution 
of  agreements  fairly  and  legally  made  is  one  of  the 
peculiar  branches  of  equity  jurisdiction,  and  if  the 
instrument  intended  to  execute  the  agreement  be  from 
any  cause  insufficient  for  that  purpose,  the  agreement 
remains  as  much  unexecuted  as  if  the  party  had  re- 
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fused  altogether  to  comply  with  his  engagement,  and 
a  court  of  equity  will,  in  the  exercise  of  its  acknowl- 
edged jurisdiction,  afford  relief  in  the  one  case  as 
well  as  in  the  other,  by  compelling  the  delinquent 
party  to  perform  his  undertaking  according  to  the 
terms  of  it  and  the  manifest  intention  of  the  parties," 

In  Shoiy  T.  PetteSy  supra^  the  court  said:  "From 
the  evidence  we  are  unable  to  find  an  agreement  be- 
tween the  parties  that  the  mortgage  should  include 
all  the  land  sold,  and  that  one  of  the  parcels  was 
omitted  by  mistake.  We  have  no  evidence  by  whom 
the  mortgage  was  drafted,  or  under  what  circum- 
stances it  was  executed.  *  Under  such  circumstances 
the  written  instrument  must  be  the  criterion  by  which 
the  rights  of  the  parties  are  to  be  determined." 

In  Miller  v.  Lord^  11  Pick.,  at  p.  24,  the  court  said: 
"It  is  true  that  the  parties  declare  that  they  under- 
stood the  agreement  differently  at  the  time  it  was 
made,  but  it  does  not  appear  that  the  construction 
which  either  party  put  on  the  agreement  was  made 
known  to  the  other  party  until  after  the  agreement 
was  concluded;  both  parties  therefore  are  bound  by 
the  terms  of  the  agreement,  and  it  is  to  be  construed 
by  the  court" 

It  is  said  in  Wharton's  Law  of  Contracts,  Vol.  1,  sec- 
tion 207,  on  p.  300,  that:  "There  can  be  no  rectifica- 
tion, however,  unless  it  is  proved  that  both  parties 
were  mistaken  in  the  use  of  the  terms  to  be  corrected, 
and  that  both  parties  agreed  to  the  contract  sought  to 
be  substituted  for  that  to  be  set  aside.  In  each  term 
of  the  contract  to  be  thus  set  up,  it  must  be  proved  that 
the  parties  concurred.  To  a  contract,  concurrence  of 
minds  is  essential,  and  no  substitution  of  an  amended 
contract  can  be  made  without  showing  that  the 
parties  concurred  in  the  amended  contract  This  is 
what  is  meant  by  the  expression  frequently  used, 
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that  to  justify  a  decree  of  rectification  concurrent 
mistake,  or  mistake  of  both  parties,  must  be  proved. 
On  proof  of  mistake  by  one  party,  rescission  may  be 
decreed.  But  rectification  will  not  be  decreed  without 
proving  that  both  parties  had  originally  agreed  to  the 
terms  inserted,  and  that  the  mistake  was  bilateral. 
*The  court  cannot  correct  an  instrument  except  upon  a 
clear  mistake  common  to  all/  " 

In  2  Chitty  on  Cont  (11  Am.  ed.),  by  Perkins,  p.  1028, 
it  is  said :  "Upon  sufficient  proof  of  the  mistake  and 
of  the  agreement  really  made,  a  court  of  equity  exer- 
cises a  jurisdiction  to  rectify  the  contract,  and  to  en- 
force it  in  its  corrected  state.  In  the  exercise  of  this 
jurisdiction  a  court  of  equity  necessarily  receives  evi- 
dence of  the  real  agreement  in  variation  of  the  terms 
of  the  written  agreement 

"  *In  the  ordinary  case  of  rectifying  mistakes  in  an 
instrument  where  it  is  sought  to  alter  the  instrument 
In  any  prescribed  or  definite  mode,  the  mistake  must 
be  the  concurrent  mistake  of  all  the  parties.  In  such 
cases  it  is  necessary  to  prove  not  only  that  there  has 
been  a  mistake  in  what  has  been  done,  but  also  what 
was  intended  to  be  done,  in  order  that  the  instrument 
may  be  set  right  according  to  what  was  really  so  in- 
tended; for  in  such  case,  if  the  parties  took  different 
views  of  what  was  intended,  there  would  be  no  con- 
tract between  them  which  could  be  carried  into  effect 
by  rectifying  the  instrument'  '^  Rail  v.  Storkj  1  Sim. 
&  Stu.  210,  219;  Bently  v.  Mackay,  31  L.  J.  G.  697, 
709;  Murray  v.  Parker^  19  Beav.  305,  308. 

The  rule  is  thus  stated  in  Chitty's  Contracts  (12  Eng, 
ed.),  at  p.  864 :  "It  has  long  been  an  established  rule 
of  equity,  that  where  a  contract  has  by  reason  of  a 
mistake  common  to  the  contracting  parties  been 
drawn  up  to  an  effect  militating  against  the  inten- 
tions of  both,  the  court  will  rectify  the  contract  so  as 
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to  carry  out  snch  intentiona  It  is  essential  that  tlie 
extent  of  the  rectification  should  be  clearly  ascer- 
tained and  defined  by  evidence  contemporaneous  with 
or  anterior  to  the  contract  •  *  It  is  necessary  for  a 
plaintiff  to  show  that  there  was  an  actually  concluded 
contract  which,  is  inaccurately  represented  to  be  the 
instrument  purporting  to  be  made  in  pursuance  of  it 
*Courts  of  equity  do  not  rectify  contracts;  they  may 
and  do  rectify  instruments  purporting  to  have  been 
made  in  pursuance  of  the  terms  of  contracts.'"  Seaton 
on  Decrees,  VoL  2,  pt  1,  p.  1342;  MacKenzve  v.  CouUon, 
L.  R  Eq.  8, 368;  Bcntley  v.  Maekey^  supra. 

Where  a  document  has  been  signed  as  an  agreement 
in  a  common  mistake  as  to  its  contents,  and  it  appears 
that  no  real  agreement  was  come  to  between  the 
parties  according  to  which  it  might  be  rectified,  the 
court  will  set  it  aside.  Culverley  v.  Williama^  1  Vea  Jr. 
210;  Price  v.  Ley,  32  L.  J.  C.  530;  Fowler  v.  Scottish  Life 
Ins.  Soc.,  28  L.  J.  C.  225;  2  Chitty  on  Oont  (11  Am. 
ed.),  1029;  Leake  on  C!ont  175. 

**Where  neither  party  to  the  contract  is  in  error  as 
to  the  matters  in  respect  of  which  they  are  contract- 
ing, and  there  is  an  actually  concluded  contract,  but 
there  is  an  error  common  to  both  the  parties  in  the 
reduction  of  the  contract  into  writing,  there  the  court 
interferes,  for  the  purpose  of  reforming  the  contract" 
Fry  on  Specific  Performance  (3d  Eng.  ed.),  section  766 
(3d  Am.  ed.),  section  754;  Pomeroy  on  Cont,  sections 
248,  249;  Waterman  on  Specific  Performance,  sections 
368,  369. 

It  must  be  a  mistake  in  reducing  the  actual  agree- 
ment of  the  parties  to  writing.  Waterman  on  Specific 
Performance,  section  368. 

"It  follows,  from  the  nature  of  the  jurisdiction,  that 
there  can  be  no  rectification  where  there  is  not  a  prior 
actual  contract  by  which  to  rectify  the  written  docu- 
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ment^'  Fry  on  Specific  Performance  (3d  Eng.  ed.),  sec- 
tion 791,  p.  366  (3d  Am.  ed.),  section  758^  and  notes  on 
p.  397;  Wemple  v.  Stuart,  mipra. 

In  Murray  v.  Parker,  supra.  Lord  Romily,  M.  R, 
said:  "In  matters  of  mistake,  the  court  undoubt- 
edly has  jurisdiction,  and  though  this  jurisdiction 
is  to  be  exercised  with  great  caution  and  care,  still 
it  is  to  be  exercised,  in  all  cases,  where  a  deed,  as 
executed,  is  not  according  to  the  real  agreement  be- 
tween the  parties.  In  all  cases,  the  real  agreement 
must  be  established  by  evidence,  whether  parol  or 
written;  *  •  if  there  be  a  previous  agreement  in 
writing,  which  is  unambiguous,  the  deed  will  be  re- 
formed accordingly." 

It  is  indispensable  that  the  evidence  should  amount 
to  proof  of  a  mistake  common  to  all  the  parties,  a  com- 
mon intention  different  from  the  expressed  intention 
and  a  common  mistaken  supposition  that  it  is  rightly 
expressed.    Beniley  v.  Machay,  supra. 

It  was  held  by  Lord  Hardwicke,  in  HenJcle  v.  Royal 
Exch,  etc.,  Co.,  1  Ves.  Sr.  318,  that  there  must  be  clear 
proof  of  a  real  agreement  of  both  parties  different 
from  the  expressed  agreement,  and  that  a  different  in- 
tention or  mistake  of  one  party  alone  is  no  ground  to 
vary  the  agreement  expressed  in  writing. 

In  discussing  these  questions,  the  author  of  War- 
velle  on  Vendors  says  (section  11,  pp.  800,  801):  "An 
action  may  be  maintained  in  equity  for  the  rescission 
of  a  contract  upon  the  ground  of  mistake  as  to  a  ma- 
terial fact  by  one  of  the  parties  only,  yet  it  must  be 
evident  that,  if  the  minds  of  the  parties  to  a  contract 
did  not  meet,  that  if  one  understood  the  matter  as  ex- 
pressed in  the  agreement  and  the  other  differently, 
there  can  be  no  reformation,  from  the  very  nature  of 
things,  because,  nothing  having  been  agreed  upon  in 
the  minds  of  the  parties,  there  is  nothing  to  reform. 
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Therefore,  to  authorize  a  reformation  the  misunder- 
standing must  have  been  mutual;  and  a  rectification 
will  only  be  permitted  where  both  parties  have  ex- 
ecuted the  instrument  under  a  common  mistake,  and 
have  done  what  neither  of  them  intended.  In  every 
case,  it  must  clearly  and  satisfactorily  appear  that  the 
precise  terms  of  the  contract  had  been  orally  agreed 
upon,  and  that  the  writing  afterwards  signed  fails  to 
be,  as  it  was  intended,  an  execution  of  such  previous 
agreement,  but  on  the  contrary,  expresses  a  different 
contract,  and  that  this  is  the  result  of  mutual  mistake. 
But  if  there  had  been  a  misunderstanding  between  the 
parties  during  the  negotiations,  and  if  the  parties  un- 
derstood the  agreement  differently,  yet  neither  made 
known  to  the  other  his  construction  of  it,  and  it  is 
afterwards  reduced  to  writing  and  duly  executed,  they 
are  both  bound,  in  equity  as  well  as  at  law,  by  the 
terms  of  the  written  instrument 

"A  party  who  files  a  bill  to  correct  a  mistake  in  a 
written  agreement,  in  a  case  where  the  court  has  the 
power  to  make  a  correction  therein,  must  not  only 
state,  in  his  bill,  the  agreement  as  it  ought  to  have 
been  reduced  to  writing,  but  also  the  substance  of  the 
written  agreement  itself.  The  party  alleging  the  mis- 
take holds  the  aflBrmative,  and  must  satisfy  the  court 
beyond  a  reasonable  doubt  that  the  agreement,  as  he 
claims  it  to  have  been  made,  was  in  fact  made  between 
the  parties,  and  that  a  mistake  has  occurred  in  re- 
ducing such  agreement  to  writing." 

The  appellant  bank,  however,  insists  that  this  court 
has  decided  that  it  was  not  necessary  that  there 
should  have  been  a  prior  agreement,  or  even  an  ex- 
pressed intention,  citing  Calton  v.  Lewis,  119  Ind.  181, 
at  p.  183.  In  that  case  this  court  said:  "It  is  an  error 
to  suppose  that  a  written  instrument  can  only  be  cor- 
rected where  the  mistake  results  from  the  omission  or 
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insertion  of  words  different  from  those  agreed  upon, 
or  contrary  to  the  expressed  intention  of  the  parties. 
It  is  a  mistake  of  fact  when,  through  ignorance,  inad* 
vertence,  negligence  or  otherwise,  the  description  in 
a  deed  does  not  in  fact  embrace  the  land  which  the 
parties  intended  it  should,  and  which  they  supposed  it 
did.  The  inquiry  in  such  a  case  must  be,  what  was  the 
subject  of  the  contract,  not  what  words  were  agreed 
upon  as  descriptive  of  the  land.  Baker  v.  Pyattf  108 
Ind.  61 ;  Keister  v.  MyerSy  115  Ind.  312/* 

In  that  case  it  was  sought  to  reform  the  deed  by  in- 
serting the  name  of  the  state  in  which  the  land  was  al- 
leged to  be  situate.  The  language  of  the  court  was 
in  response  to  the  contention  of  counsel  that  the  deed 
could  only  be  corrected  by  showing  that  the  name  of 
the  state  had  been  agreed  upon  as  a  part  of  the  de- 
scription of  the  land,  citing  Nelson  v.  DaviSy  40  Ind. 
366 ;  Heavenridge  V.  Mondy^  49  Ind.  434.  The  court  cor- 
rectly said  that  the  question  was  "what  was  the  sub- 
ject of  the  contract,  not  what  words  were  agreed  upon 
as  descriptive  of  the  land."  The  contract  referred  to 
was  not  the  deed,  but  the  contract  which  preceded  the 
deed  and  under  which  it  was  executed. 

There  is  nothing  in  the  special  finding  from  which 
we  can  determine  what  real  estate  was  the  subject  of 
the  contract  except  the  description  in  the  mortgage 
itself. 

It  follows  that  the  court  erred  in  its  first  and  third 
conclusions  of  law  so  far  as  the  rights  of  appellant 
and  the  appellee  bank  were  stated  concerning  their 
respective  mortgages. 

Said  conclusions  of  law  were  erroneous  for  another 
reason.  It  will  be  observed  that  the  court  states  in 
the  first  finding  that  Judy  owned  565  acres  of  land  in 
sections  23  and  24,  and  an  undivided  interest  in  40 
acres  in  section  20,  while  the  cross-complaint  alleges 
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that  he  owned  325  acres  in  sections  23  and  24,  and  that 
the  agreement  made  between  appellee  bank  and  Judy, 
that  he,  Judy,  would  give  a  mortgage  of  the  aforesaid 
325  acres  in  sections  23  and  24  and  described  in  the 
cross-complaint  to  secure  the  notes  held  by  the  bank. 
The  first  conclusion  of  law  is,  that  appellee  bank  is  en- 
titled to  have  its  mortgage  reformed  so  as  to  include 
all  the  real  estate  described  in  the  first  finding  of  the 
court,  which  is  five  hundred  and  sixty-five  acres  and 
an  undivided  interest  in  forty  acres  in  section  20,  not- 
withstanding the  cross-complaint  alleged  that  it  wa« 
the  agreement  of  the  parties  to  the  mortgage  only  to 
include  325  acres  in  sections  23  and  24,  and  made  no 
mention  of  the  interest  of  Judy  in  the  forty  acres  in 
section  20 . 

The  finding  of  the  court,  therefore,,  that  Judy  and 
the  oflBicers  of  the  bank  intended  to  include  in  said 
mortgage  all  the  real  estate  described  in  the  first  find- 
ing was,  as  to  the  tract  of  forty  acres  in  section  20  and 
the  northwest  quarter  and  west  half  of  the  northeast 
quarter  of  section  23,  outside  the  issues  in  the  cause. 
To  the  same  extent  the  first  conclusion  of  law  was  out- 
side the  issues  in  the  case. 

To  the  extent  a  special  finding  is  outside  the  issues 
in  a  cause  it  is  a  nullity  and  can  give  no  support  to  a 
conclusion  of  law  thereon.  Burton^  i2ec.,  v.  MorroWj  133 
Ini  221,  226. 

Appellant's  mortgage  conveyed  Judy's  interest  in 
the  forty-acre  tract  in  section  20,  and  on  the  finding  of 
the  court,  considered  with  respect  to  the  issues  in  the 
cause,  was  the  only  mortgage  on  said  tract,  and  the 
first  lien  thereon. 

It  follows  that  the  court  erred  In  its  first  and  third 
conclusions  of  law  in  stating  that  appellee  bank  was 
entitled  to  have  its  mortgage  reformed  so  as  to  include 
Judy's  interest  in  said  forty-acre  tract,  and  that  the 
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same,  when  reformed,  was  a  first  lien  thereon.  This 
error  was  carried  into  the  final  decree. 

For  the  reasons  given  the  cause  must  be  reversed. 
On  account  of  the  discrepancies  between  the  descrip- 
tions of  the  real  estate  in  the  cross-complaint  and 
special  finding  and  the  final  decree,  we  think  justice 
will  best  be  done  by  ordering  a  new  trial  of  said  causey 

The  judgment  is  therefore  reversed,  with  instruc- 
tions to  grant  a  new  trial  of  said  cause  as  to  all  the 
parties  except  Elizabeth  Judy,  and  the  judgment  in 
her  favor  is  affirmed. 

McGabe,  J.,  took  no  part  in  the  decision  of  this 
cause. 
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MASSEY  V,  DUNLAP  ET  AL. 
[No.  17,978.  Filed  September  22, 1896:   Rehearing  denied  Deo.  2, 1896.] 

License.  —  Intoxicating  Liquors.  —  Remonstrance. —  Statute  Con' 
struecL — ^Where  an  application  is  made  to  obtain  a  license  to  seU  in- 
tozicating  liquors  within  the  boundaries  of  an  incorporated  city, 
only  the  legal  voters  residing  within  the  particular  city  ward  in 
which  such  business  is  proposed  to  be  conducted  are  authorized, 
under  section  9  of  an  Act  of  March  11,  1895  (Acts  1895,  p.  248),  to 
join  in  a  remonstrance  against  the  granting  of  such  license,  and  a 
majority  of  such  voters  will  be  required  to  defeat  the  appUoation. 

Same.  —  Intoxicating  Liquors. — Remonstrance.  —  Separate  Remon- 
strance  Must  Be  Directed  Against  Each  Applicant. — Statute  Con- 
strued.— Under  section  9  of  Act  of  March  11,  1895  (Acts  1895,  p. 
248),  a  remonstrance  against  the  granting  of  a  license  to  sell  intox- 
icating liquors  as  provided  for  by  said  section  applies  to  some  ]>ar- 
ticular  applicant,  and  does  no1>  authorize  persons  remonstrating  to 
join  two  or  more  applicants  in  the  same  remonstrance,  but  a  sepa- 
rate remonstrance  must  be  directed  against  each  applicant. 

Same. — Intoxicating  Liquors. — Remonstrance, — Number  of  Votes  to 
Constitute  a  Majority. — Statute  Construed. — Thermajority  of  voters 
as  provided  in  section  9  of  Act  of  March  11,  1895  (Acts  1895,  p.  248), 
required  to  sign  a  remonstrance  against  the  granting  of  a  license 
to  sell  intoxicating  liquors  is  determined  by  the  aggregate  vote 
cast  in  the  township  foi*candidates  for  the  highest  office  at  the  No- 
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vember  election  last  preceding  the  filing  of  the  remonstrance, 
where  an  application  is  made  to  conduct  a  saloon  at  some  place  in 
the  township  outside  of  the  limits  of  an  incorporated  city;  but 
when  the  applicant  desires  to  obtain  a  license  to  operate  a  saloon 
in  a  ward  of  an  incorporated  city,  then  the  majority  of  voters  is 
determined  by  aggregating  the  vote  of  that  particular  ward  as  cast 
at  the  last  general  city  election  preceding  the  filing  of  the  remon- 
strance, for  the  highest  municipal  office  to  be  filled  at  such 
election. 

SsuR.-'IrUoxieating  Idquora.'--Bemon8trance.^"Highest  QJloe."— 
Statute  Cofutrued.— The  phrase  * 'candidates  for  the  highest  office 
at  the  last  election"  as  used  in  section  9  of  Act  of  March  11, 1895 
(Acts  1895,  p.  248),  was  intended  by  the  legislature  to  mean  the 
Grovemor,  if  a  Oovemor  was  elected  at  the  last  State  election  pre- 
ceding the  filing  of  the  remonstrance  provided  for  in  said  section, 
if  the  applicant  desired  to  obtain  a  license  to  sell  in  a  township  be- 
yond the  limits  of  an  incorporated  city;  in  the  event  a  Oovemor 
was  not  elected  at  said  election,  then  the  votes  dsst  for  Secretary 
of  State  should  be  the  standard.  When  the  application  is  for  a 
license  to  conduct  a  saloon  in  an  incorporated  city,  a  majority  of 
the  legal  voters  of  the  ward  must  be  determined  by  the  aggregate 
vote  cast  therein  for  mayor  at  the  last  preceding  city  election  and 
in  the  event  no  mayor  was  elected  at  sadd  election,  then  the  major- 
ity must  be  determined  in  like  manner  by  the  vote  cast  in  the 
i^^ard  for  councilman. 

Statutory  Constbuction. — Where  there  is  nothing  in  an  act  to  indi- 
cate that  a  word  or  phrase  is  used  in  a  particular  or  technical  sense 
it  will  be  interpreted  in  accordance  with  its  ordinary  and  popular 
meaning  at  the  time  of  the  x>assage  of  the  statute. 

From  the  Gibson  Circuit  Court  Reversed. 

L.  C.  Embreej  for  appellant. 

M.  W.  Fields  and  T.  R.  Paxton^  for  appellees. 

Jordan,  J, — ^Appellant  was  an  applicant,  at  the 
regular  March  session,  1896,  of  the  board  of  commis- 
sioners of  the  county  of  Gibson,  for  a  license  to  sell 
intoxicating  liquors  in  the  Second  ward  in  the  city  of 
Princeton,  in  said  county. 

A  remonstrance  in  writing,  under  section  9  of  an 
act  of  the  legislature,  approved  March  11,  1895  (Acts 
1895,  p.  248),  purporting  to  be  signed  by  a  majority  of 
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the  legal  voters  of  Patoka  township,  of  said  county, 
was  filed  with  the  county  auditor,  three  days  before 
the  beginning  of  said  regular  session,  whereby  the  re- 
monstrators  objected  to  the  granting  of  a  license  to 
any  applicant  for  the  sale  of  spirituous,  vinous,  malt, 
or  other  intoxicating  liquors,  to  be  sold  and  drunk 
within  the  limits  of  said  township,  and  also  objected 
to  the  granting  of  such  license  to  five  specially  men- 
tioned applicants,  including  appellant  This  remon- 
strance was  sustained  by  the  commissioners,  and  by 
virtue  thereof  a  license  was  denied  appellant,  and 
upon  an  appeal  and  trial  the  circuit  court  found  that 
said  remonstrance  was  signed  by  a  majority  of  the 
legal  voters  of  said  township  of  Patoka,  and  by  reason 
thereof  rendered  a  judgment  dismissing  the  applica- 
tion at  the  cost  of  appellant.  The  principal  errors  as- 
signed relate  to  the  overruling  of  appellant's  motion 
to  strike  out  the  remonstrance  and  in  overruling  his 
motion  for  a  new  triaL 

The  questions  which  the  learned  counsel  for  appel- 
lant urge  upon  us  for  consideration  are: 

1st  Is  a  remonstrance  on  the  part  of  a  majority 
of  the  legal  voters  of  a  township  in  which  an  incor- 
porated city  is  situated  sufficient,  under  the  ninth  sec- 
tion of  the  act  in  question,  to  defeat  an  application 
for  a  license  to  sell  intoxicating  liquors  in  a  particular 
ward  of  said  city? 

2d.  Does  this  section  authorize  two  or  more  appli- 
cants to  be  joined  and  remonstrated  against  in  the 
same  remonstrance? 

Sd.  What  must  be  considered  the  highest  office 
within  the  meaning  of  the  last  clause  of  section  9,  and 
what  election  is  meant  or  intended  by  said  clause? 

Section  9  of  the  act  mentioned  is  as  follows: 

"If,  three  days  before  any  regular  session  of  the 
board  of  commissioners  of  any  county  a  remonstrance 
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in  writing,  signed  by  a  majority  of  the  legal  voters  of 
any  township  or  ward  in  any  city  situated  in  said 
county  shall  be  filed  with  the  auditor  of  the  county 
against  the  granting  of  a  license  to  any  applicant  for 
the  sale  of  spirituous,  vinous,  malt,  or  other  intox- 
icating liquors  under  the  law  of  the  State  of  Indiana, 
with  the  privilege  of  allowing  the  same  to  be  drunk  on 
the  premises  where  sold  within  the  limits  of  said  town- 
ship, or  city  ward  it  shall  be  unlawful  thereafter  for 
such  board  of  commissioners  to  grant  such  license  to 
such  applicant  therefor  during  the  period  of  two  years 
from  the  date  of  the  filing  of  such  remonstrance.  If 
any  such  license  should  be  granted  by  said  board  dur- 
ing said  period  the  same  shall  be  null  and  void,  and 
the  holder  thereof  shall  be  liable  for  any  sales  of 
liquors  made  by  hjm  the  same  as  if  such  sale  were 
made  without  license.  The  number  to  constitute  a 
majority  of  voters  herein  referred  to  shall  be  deter- 
mined by  the  aggregate  vote  cast  in  said  township  or 
city  ward  for  candidates  for  the  highest  office  at  the 
last  election  preceding  the  filing  of  such  remon- 
strance.** 

The  language  of  the  section  is:  "If,  etc.,  a  remon- 
strance in  writing,  signed  by  a  majority  of  the  legal 
voters  of  any  township  or  ward  in  any  citijy  etc.,  shall 
be  filed,  etc.,  against  the  granting  of  a  license,  etc.,  to 
any  applicant  for  the  sale  of  spirituous,  etc.,  liquors 
♦  •  *  with  the  privilege  of  allowing  the  same  to  be 
drunk  on  the  premises  where  sold,  within  the  limits  of 
said  township  or  city  ivard^  it  shall  be  unlawful,"  etc. 
This  section  mentions  but  two  districts  wherein  the 
will  of  a  majority  of  the  legal  voters  thereof  can  de- 
feat tie  granting  of  a  license,  to-wit:  1st.  A  town- 
ship, and  2d,  a  city  ward. 

Under  the  act  of  1875,  an  applicant  for  a  license  is 
Vol.  146—23 
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required  to  give  twenty  days  notice  to  the  citizens  of 
the  township^  town,  city,  or  ward  in  which  he  desires 
to  sell  his  liquors,  and  the  privilege  is  granted  to  any 
voter  of  the  township  wherein  he  desires  to  operate  his 
saloon,  to  remonstrate  for  cause  against  the  granting 
of  such  license.  Bums'  R.  S.  1894,  section  7278  (R.  S. 
1881,  5314).  It  is  perfectly  clear,  from  the  language 
of  section  9,  of  the  act  of  1895,  when  considered  in  con- 
nection with  the  provisions  of  section  7278  (5314), 
supra^  that  when  an  application  is  made  to  obtain  a 
license  to  sell  intoxicating  liquors  within  the  bound-, 
aries  of  an  incorporated  city,  it  must  be  for  the  priv- 
ilege to  conduct  such  business  in  some  particular  ward 
of  that  city.  In  such  a  case,  it  is  only  the  legal  voters 
residing  within  that  particular  city  ward  that  are  au- 
thorized, under  section  9,  8upray  to  join  in  the  remon- 
strance against  the  granting  of  the  desired  license  to 
the  particular  applicant,  and  a  majority  of  such  voters 
will  defeat  the  application. 

But  where  the  application  is  made  for  a  license  to 
sell  intoxicating  liquors  at  some  designated  place  in 
a  township,  but  which  place  is  beyond  the  limits  of  an 
incorporated  city  therein,  then  the  law  contemplates 
and  requires  that  a  majority  of  the  legal  voters  of  such 
township,  residing  anywhere  therein,  shall  remon- 
strate in  order  to  defeat  such  application.  It  follows 
then  that,  in  the  case  at  bar,  the  remonstrance  in  ques- 
tion should  have  been  confined  to  the  voters  of  the 
second  ward  of  the  city  of  Princeton,  that  being  the 
particular  district  in  which  the  appellant  desired  to 
conduct  his  saloon,  and  it  was  necessary  to  show  that 
a  majority  of  the  voters-  residing  therein  had  signed 
the  remonstrance,  in  order  to  thereby  prohibit  the 
board  of  commissioners  in  the  first  instance,  or  the 
circuit  court  upon  appeal,  from  granting  a  license  to 
the  appellant.    The  general  rule  is,  that  where  x)er- 
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sons  exercise  a  right,  under  a  statute,  they  must  bring 
themselves  within  its  provisions.  The  will  of  the  num- 
ber of  voters  intended  and  required  by  the  section  of 
the  statute  in  question  must,  in  each  particular  in- 
stance, be  expressed  against  a  license  being  granted  to 
a  particular  applicant  There  is  nothing  in  the  record, 
in  the  case  at  bar,  disclosing  that  any  voter  of  the 
second  ward,  of  the  city  of  Princeton,  joined  in  the 
disputed  remonstrance,  and  possibly  all  of  the  remon- 
strators  may  have  been  voters  residing  without  the 
limits  of  that  ward. 

In  the  case  of  State  v.  Gerhardt^  145  Ind.  439,  this 
court  said:  "We  are  of  the  opinion  that  the  remon- 
strance, provided  for  by  section  9,  has  application  only 
to  some  particular  applicant,  and  does  not  contem- 
plate a  general  remonstrance,  but  one  directed  against 
each  individual  who  desires  to  secure  a  license."  We 
still  adhere  to  this  view  of  the  law,  and  are  of  the 
opinion  that  under  a  reasonable  construction  of  the 
statute,  it  must  be  held  that  it  does  not  authorize  per- 
sons remonstrating  to  join  two  or  more  applicants  in 
the  same  remonstrance.  From  the  language  of  the 
law  we  do  not  think  that  the  legislature  intended  to 
authorize  what  might  be  termed  a  "blanket"  remon- 
strance, covering  all  applicants  for  a  license  at  the 
same  session  of  the  board  of  commissioners,  but,  upon 
the  contrary,  intended  that  there  should  be  a  separate 
remonstrance  directed  against  each  applicant  The 
fact  is  well  recognized  that  there  are  persons  in  every 
community  who  are  opposed  to  the  traffic  in  ardent 
spirits,  regardless  of  any  legal  restrictions  imposed 
upon  the  sale  thereof,  or  the  required  fitness,  under 
the  law,  of  the  person  desiring  to  engage  in  such  busi- 
ness; while  there  are  others  who  entertain  views  to  the 
contrary,  and  do  not  object  to  a  license  for  the  sale  of 
such  liquors  being  granted  to  an  applicant  whom  they 
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deem,  by  reason  of  his  good  character,  fit  to  be  in- 
trusted with  such  a  permit,  and  who,  as  they  believe, 
will  conduct  his  business  in  accordance  with  the  law. 
If  the  statute  can  be  interpreted  to  permit  the  use  of 
one  joint  remonstrance,  embracing  all  applicants  for  a 
license,  at  the  same  session,  including  those  who 
might  measure  up  to  the  legal  standard  of  fitness, 
with  those  who  might  fall  below  it,  then  this  latter 
class  of  voters  would  be  placed  at  a  disadvantage,  and 
might  not  be  enabled,  by  joining  in  the  remonstrance, 
to  truly  express  their  will  as  to  all  the  applicants 
therein  mentioned.  The  procedure  of  tacking,  in  a 
single  remonstrance,  one  applicant  on  to  another, 
might  possibly  result  in  doing  an  injustice  both  to  the 
voters  and  also  to  the  applicants,  who  were  but  exer- 
cising their  legal  rights  to  obtain  a  license.  There  is 
nothing  in  the  statute  to  indicate  that  the  legislature 
intended  that  a  procedure,  which  might  possibly  re- 
sult in  an  injustice,  should  be  pursued. 

All  "maneuvering,"  "jockeying,"  or  "log-rolling,"  in 
order  to  secure  voters  to  sign  a  remonstrance,  or  to 
prevent  them,  if  they  so  desire,  from  signing  the  same, 
ought  to  be  condemned.  The  evident  intention  or 
policy  of  the  law  is,  that  the  voters  of  the  particular 
district  may  be  permitted,  without  restraint  or  undue 
influence,  to  register  their  will  against  a  liquor  license 
being  granted  to  an  applicant  therefor  to  sell  his 
liquors  in  their  midst 

We  are  next  asked  to  give  an  interpretation  to  the 
following  clause  of  section  9,  namely:  "The  number  of 
votes  to  constitute  a  majority  of  voters,  herein  re- 
ferred to,  shall  be  determined  by  the  aggregate  vote 
cast  in  said  township  or  city  ward  for  candidates  for 
the  highest  office  at  the  last  election  preceding  the 
filing  of  such  remonstrance."  Appellant  raises  a  num- 
ber of  inquiries  relative  to  the  meaning  of  this  clause. 
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among  which  are  the  following:  ^^Does  it  mean  the 
last  township  or  city  election  within  the  prescribed 
territory?"  and,  "What  is  the  ^highest  office'  within 
the  meaning  of  the  statnte?" 

It  is  to  be  regretted  that  the  legislature  did  not 
draft  this  law  in  such  a  manner  that  its  meaning  in 
every  particular  could  not  be  questioned.  All  our 
State,  county,  and  township  elections,  under  existing 
laws,  occur  biennially  at  the  same  time,  namely,  on  the 
first  Tuesday  after  the  first  Monday  in  November.  All 
city  elections,  in  cities  like  Princeton,  organized  under 
the  general  laws  of  the  State,  are  now  also  held  bien- 
nially, on  the  first  Tuesday  in  May.  Acts  of  1893,  p.  50; 
Burns'  R  8. 1894,  section  3476.  It  is  clear  that  where 
the  application  is  made  for  a  license  to  conduct  a 
saloon  at  some  place  in  the  township  outside  of  the 
limits  of  an  incorporated  city  therein,  that  the  major- 
ity of  the  voters  of  the  township  should  be  determined 
by  the  aggregate  vote  cast  therein  for  candidates  for 
the  highest  office  at  the  November  election  last  preced- 
ing the  filing  of  the  remonstrance,  and  that  a  majority 
of  that  vote  must  be  deemed  and  held  to  be  within  the 
meaning  of  the  law,  a  majority  of  all  the  legal  voters 
of  the  township  at  the  time  of  filing  the  remonstrance. 
In  the  event  the  applicant  desires  to  obtain  a  license 
to  operate  a  saloon  in  a  ward  of  an  incorporated  city, 
whether  incorporated  and  acting  tinder  the  general 
laws  of  the  State  relating  to  the  incorporation  of 
cities,  or  otherwise,  then  the  majority  of  the  voters 
should  be  determined  by  aggregating  the  vote  of  that 
particular  ward  as  cast  therein  at  the  last  general 
city  election  preceding  the  filing  of  the  remonstrance 
for  candidates  for  the  highest  municipal  office  to  be 
filled  at  said  election. 

The  next  inquiry  is,  what  did  the  legislature  mean 
by  the  phrase  "for  the  highest  office?"    One  of  the 
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same,  when  reformed,  was  a  first  lien  thereon.  This 
error  was  carried  into  the  final  decree. 

For  the  reasons  given  the  cause  must  be  reversed. 
On  account  of  the  discrepancies  between  the  descrip- 
tions of  the  real  estate  in  the  cross-complaint  and 
special  finding  and  the  final  decree,  we  think  justice 
will  best  be  done  by  ordering  a  new  trial  of  said  cause^) 

The  judgment  is  therefore  reversed,  with  instruc- 
tions to  grant  a  new  trial  of  said  cause  as  to  all  the 
parties  except  Elizabeth  Judy,  and  the  judgment  in 
her  favor  is  affirmed. 

McCabe,  J.,  took  no  part  in  the  decision  of  this 
cause. 
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Massey  v.  Dunlap  bt  al. 

[No.  17,978.  Filed  September  22, 1896:   Reheaxing  denied  Dec.  2, 1896.] 

License.  —  Intoxicating  Liquors.  —  Bemongtrance, —  Statute  Con- 
strued,— Where  an  application  is  made  to  obtain  a  license  to  seU  in- 
toxicating liquors  within  the  boundaries  of  an  incorporated  oity, 
only  the  legal  voters  residing  within  the  particular  city  ward  in 
which  such  business  is  proposed  to  be  conducted  are  authorized, 
under  section  9  of  an  Act  of  March  11,  1895  (Acts  1895,  p.  248),  to 
join  in  a  remonstrance  against  the  granting  of  such  license,  and  a 
majority  of  such  Toters  wiU  be  required  to  defeat  the  application. 

Samk — Intoxicating  Liquors. — Remonstrance. —  Separate  RemoiV' 
strance  Must  Be  Directed  Against  Each  Applicant. — Statute  Con- 
strued.— Under  section  9  of  Act  of  March  11,  1895  (Acts  1895,  p. 
248),  a  remonstrance  against  the  granting  of  a  license  to  seU  intox- 
icating liquors  as  provided  for  by  said  section  applies  to  some  par- 
ticular applicant,  and  does  not»  authorize  persons  remonstrating  to 
join  two  or  more  applicants  in  the  same  remonstrance,  but  a  sepa- 
rate remonstrance  must  be  directed  against  each  applicant. 

Sahe. — Intoxicating  Liquors. — Remonstrance. — Number  of  Votes  to 
Constitute  a  Majority. — Statute- Construed. — Th^majority  of  Toters 
as  provided  in  section  9  of  Act  of  March  11,  1895  (Acts  1895,  p.  248), 
required  to  sign  a  remonstrance  against  the  granting  of  a  license 
to  sell  intoxicating  liquors  is  determined  by  the  aggregate  Tote 
oast  in  the  township  foi^candidates  for  the  highest  office  at  the  No- 
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vember  election  last  preceding  the  filing  of  the  remonstrance, 
where  an  application  is  made  to  conduct  a  saloon  at  some  place  in 
the  township  outside  of  the  limits  of  an  incorporated  city;  but 
when  the  applicant  desires  to  obtain  a  license  to  operate  a  saloon 
in  a  ward  of  an  incorporated  city,  then  the  majority  of  Toters  is 
determined  by  aggregating  the  vote  of  that  particular  ward  as  cast 
at  the  last  general  city  election  preceding  the  filing  of  the  remon- 
strance, for  the  highest  municipal  office  to  be  filled  at  such 
election. 

Same. — Intoxieating  lAquora, — BeTnonstrance. — ^'Highest  Office." — 
Statute  CoYufrued.— The  phrase  "candidates  for  the  highest  office 
at  the  last  election"  as  used  in  section  9  of  Act  of  March  11, 1895 
(Acts  1895,  p.  248),  was  intended  by  the  legislature  to  mean  the 
(Governor,  if  a  OoTemor  was  elected  at  the  last  State  election  pre- 
ceding the  filing  of  the  remonstrance  provided  for  in  said  section, 
if  the  applicant  desired  to  obtain  a  license  to  sell  in  a  township  be- 
yond the  limits  of  an  incorporated  city;  in  the  event  a  Gk)vemor 
was  not  elected  at  said  election,  then  the  votes  dJast  for  Secretary 
of  State  should  be  the  standard.  When  the  application  is  for  a 
license  to  conduct  a  saloon  in  an  incorporated  city,  a  majority  of 
the  legal  voters  of  the  ward  must  be  determined  by  the  aggregate 
vote  cast  therein  for  mayor  at  the  last  preceding  city  election  and 
in  the  event  no  mayor  was  elected  at  said  election,  then  the  major- 
ity must  be  determined  in  like  manner  by  the  vote  cast  in  the 
ward  for  councilman. 

Statutory  Ck)NSTRUCTiON. — ^Where  there  is  nothing  in  an  act  to  indi- 
cate that  a  word  or  phrase  is  used  in  a  particular  or  technical  sense 
it  will  be  interpreted  in  accordance  with  its  ordinary  and  popular 
meaning  at  the  time  of  the  passage  of  the  statute. 

From  the  Gibson  Circuit  Court  Reversed. 

L,  C.  Embree^  for  appellant. 

M.  W,  Fields  and  T.  R.  Paxton^  for  appellees. 

Jordan,  J. — ^Appellant  was  an  applicant,  at  the 
regular  March  session,  1896,  of  the  board  of  commis- 
sioners of  the  county  of  Gibson,  for  a  license  to  sell 
intoxicating  liquors  in  the  Second  ward  in  the  city  of 
Princeton,  in  said  county. 

A  remonstrance  in  writing,  under  section  9  of  an 
act  of  the  legislature,  approved  March  11,  1895  (Acts 
1895,  p.  248),  purporting  to  be  signed  by  a  majority  of 
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jority  of  the  voters  of  that  township  should  be  deter- 
mined by  the  whole  number  of  votes  east  by  the  elec- 
tors of  that  township  for  the  candidates  for  Governor 
at  said  last  preceding  election.  In  the  event  a  Gov- 
ernor had  not'  been  elected,  at  said  election,  then  it 
was  intended  that  the  aggregate  vote  cast  in  said 
township  at  said  election  for  candidates  for  Secretary 
of  State  should  be  the  standard  by  which  the  majority 
of  the  voters  therein  must  be  ascertained.  As  the 
judges  of  the  Supreme  Court  are  each  elected  for  a 
term  of  six  years,  it  would  be  possible  for  two  succes- 
sive elections  to  pass  without  the  election  of  any  mem- 
ber of  that  court;  it  is  therefore  evident,  we  think, 
that  this  office  would  not  serve  the  purpose  intended 
and  is  not  within  the  meaning  contemplated  by  the 
statute. 

The  mayor  of  a  city  is  properly  considered  the  high- 
est official  thereof;  standing  as  he  does  at  the  head  of 
the  executive  department  of  the  municipal  govern- 
ment, and  that  of  councilman  may  be  considered  next 
in  rank.  It  would  follow,  therefore,  that  where  the 
application  is  for  a  license  to  sell  intoxicating  liquors 
in  a  ward  of  an  incorporated  city,  a  majori^  of  the 
legal  voters  of  the  ward  must  be  determined  by  the  ag- 
gregate vote  cast  by  the  electors  thereof  for  the  can- 
didates for  mayor  at  the  last  preceding  city  election, 
and  in  the  event  no  mavor  was  elected  at  said  election, 
then  the  majority  must  be  determined,  in  like  man- 
ner, by  the  vote  cast  in  the  ward  for  candidates  for 
councilman. 

From  the  conclusions  reached  the  contentions  of  ap- 
pellant as  to  the  errors  alleged  must  be  sustained. 

The  judgment  is  reversed  at  the  cost  of  appellees, 
and  the  cause  remanded,  with  instructions  to  the 
lower  court  to  grant  a  new  trial  and  sustain  appel- 
lant's motion  to  strike  out  the  remonstrance. 
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[No.  17,878.    Filed  December  8, 1896.] 

Paymknt. — Bank  Cheek. — A  check  may  be  given  and  received,  by 
agreement  of  the  parties,  as  payment  of  a  debt,  and  the  debt  for 
which  it  is  so  given  is  thereby  extinguished,  and  if  the  check  is 
not  paid  the  right  of  action  is  on  the  check  and  not  on  the  obliga- 
tion or  indebtedness  for  which  it  was  given. 

Execution  Saue. — Estoppel. — ^Where  a  sheriff  received  a  check  in 
payment  for  a  deed  issued  under  an  execution  sale  of  real  estate, 
and  thereby  agreed  to  accept  such  check  as  so  much  cash,  and 
further  agreed  to  hold  the  check  until  next  day  in  order  that  the 
purchaser,  as  a  junior  encumbrancer,  might  restrain  payment 
to  the  execution  creditor  the  amount  of  his  said  lien  of  such  pur- 
chase-money, but  the  sheriff  in  violation  of  his  said  agreement 
transferred  said  check  to  plaintiff's  attorney,  informing  him  of  the 
agreement  to  hold  the  check,  and  the  purchaser  next  day,  upon 
learning  of  the  violation  of  the  agreement  made  the  night  before, 
ordered  the  bank  on  which  the  check  was  drawn  not  to  pay  same, 
and  such  check  was  never  returned  or  tendered  to  said  purchaser, 
plaintiff  by  his  conduct  in  receiving  the  check  from  the  sheriff  with 
a  knowledge  of  the  agreement,  ratified  the  acts  of  the  sheriff  and 
is  not  entitled  to  the  remedy  provided  by  section  772,  Bums'  R.  S. 
1894  (760  R.  S.  1881),  for  recovering  judgment  for  the  amount  at 
which  real  estate  is  sold  by  the  sheriff  on  execution. 

Tender. — Money  Deposited  with  Clerk  of  Court. — Where,  pending  a 
trial,  defendant  deposits  certain  money  in  court  to  be  returned  to 
him  on  condition  plaintiff  surrenders  to  the  clerk  of  the  court  de- 
fendant's check  issued  in  payment  of  the  debt  in  suit,  the  money 
and  check  to  be  held  by  the  clerk  subject  to  the  order  of  the  court, 
and  such  check  is  not  surrendered,  an  order  of  court  to  return  the 
money  deposited  is  proper. 

From  the  Cass  Circuit  Court.  Affirmed. 

McConnell  &  McConnell,  O.  W,  Walters  and  O.  C. 
Taber,  for  appellant. 

2).  P.  Baldwin  and  McConnell  &  Jenkins,  for  ap- 
pellee. 


146-3511 
1&8   6U) 


146 
160 

fie" 

162 


861 

41 

"Ml 


862  SUPREME  COURT  OF  INDIANA, 

Sutton  V,  Baldwin. 

Monks,  J. — This  was  a  proceeding  brought  by  the 
appellant,  April  8,  1895,  under  section  772,  Burns'  R. 
B.  1894  (760,  R.  S.  1881),  to  recover  judgment  against 
appellee  for  the  amount  at  which  certain  real  estate 
was  sold  to  him  by  the  sheriff  on  execution,  with  in- 
terest and  ten  per  cent,  damages  and  costs,  on  the 
ground  that  he  had  failed  and  refused  to  pay  the  same. 
At  appellant's  request,  the  court  made  a  special  find- 
ing of  facts  and  stated  conclusions  of  law  thereon, 
*^hat  appellee  had  paid  the  amount  of  his  bid  before 
the  commencement  of  this  action,  and  that  he  is  en- 
titled to  a  judgment  against  appellant  for  costs,"  to 
which  conclusions  of  law  appellant  excepted.  Over 
appellant's  motion  for  a  new  trial,  judgment  was  ren- 
dered in  favor  of  appellee. 

It  appears  from  the  special  findings,  "that  appel- 
lant, as  a  rederaptioner  from  a  former  sale  of  the  real 
estate  in  question,  caused  a  venditioni  exponas  to  be 
issued  by  the  clerk  of  the  Cass  Circuit  Court  and  to  be 
placed*  in  the  hands  of  the  sheriff  of  said  county,  and 
the  sheriff  thereupon  advertised  the  land  to  be  sold  on 
said  writ  on  the  25th  day  of  February,  1895.  On  the 
day  of  sale,  the  land  was  struck  off  and  declared  sold 
to  appellee  for  $3,741.00,  he  being  the  highest  bidder. 
The  sheriff  tendered  a  deed  for  said  real  estate  to  ap- 
pellee, which  he  accepted  and  still  retains;  that  at  the 
time  said  deed  was  delivered  appellee  made  out  and 
delivered  to  said  sheriff,  in  payment  for  his  bid  for  said 
real  estate,  a  check  on  the  State  National  Bank  of 
Logansport,  Indiana,  for  $3,741 .00,  payable  to  Charles 
W.  Hornburg,  or  order,  which  check  the  sheriff  then 
and  there  accepted  from  appellee  in  payment  of  his 
bid  for  said  real  estate.  Appellee  had  that  sum  of 
money  on  deposit  in  said  bank  subject  to  check  on  said 
February  25  and  26,  1895;  that  immediately  before 
the  delivery   of  the   sheriff's   deed   and  the   check, 
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appellee  stated  to  said  sheriff  and  his  deputy  that  at 
that  hour  of  the  night  it  would  be  impossible  for  him 
to  pay  the  amount  of  his  bid  in  cash,  and  inquired  of 
said  sheriff  if  he  was  willing  to  accept  his  check  in  lieu 
of  the  cash ;  and  said  sheriff  then  and  there  stated  and 
agreed  that  he  would  accept  said  check  in  lieu  of  so 
much  cash;  that  appellee  further  stated  to  said 
sheriff,  before  the  delivery  of  either  the  deed  or  the 
check,  that  he  claimed  $900.00  of  the  said  $3,741.00,  as 
junior  encumbrancer  of  said  land,  and  informed  said 
sheriff  that  he  was  about  to  commence  a  suit  against 
him  to  enjoin  the  pajyment  of  said  $900.00  to  appellant, 
and  refused  to  deliver  to  him  said  check  of  $3,741.00 
unless  said  sheriff  would  agree  to  hold  said  check  until 
10:30  a.  m.  the  next  day,  so  that  he,  appellee,  might 
restrain  the  payment  of  said  $900.00,  to  which  the 
sheriff  assented  and  agreed,  and  thereupon  api)ellee 
delivered  to  said  sheriff  his  check  in  the  usual  form  on 
the  State  National  Bank  of  Logansport,  to  the  order 
of  Charles  W.  Hornburg,  and  signed  by  appellee, 
for  the  sum  of  $3,741.H)0,  and  received  a  sheriff's  deed 
for  said  lands;  that,  on  February  23, 1895,  between  10 
and  11  o'clock  p.  m.  of  said  day,  the  sheriff  indorsed 
and  transferred  said  check  of  $3,741.00  to  the  attorney 
for  appellant,  first  informing  him  of  said  agreement 
made  with  appellee  at  8:30  p.  m.  of  said  day,  which 
check  said  attorney  received  for  his  client  in  payment 
of  the  judgment  above  set  forth,  both  principal  and 
costs;  that  said  attorney,  after  receiving  said  check, 
paid  to  the  sheriff  with  his  personal  check  $414.28, 
that  being  the  costs  upon  the  above  described  judg- 
ment and  execution.  The  next  day,  February  26, 1895, 
at  9  o'clock  a.  m.,  appellee,  after  learning  that  the 
sheriff  had  violated  his  agreement  made  the  night  be- 
fore, notified  the  cashier  of  the  State  National  Bank 
of  Logansport,  not  to  pay  said  check,  which  order  has 
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never  been  withdrawn  by  the  appellee;  that  the  check 
has  never  been  returned  or  tendered  to  appellee,  but  is 
still  outstanding  and  retained  by  the  appellant  or  his 
attorney." 

The  general  rule  is  that  a  check  delivered  by  a 
debtor  to  his  creditor  does  not  extinguish  the  debt  for 
which  it  is  given.  If  such  check  is  paid,  it  extinguishes 
the  debt,  otherwise  not.  Boyd  v.  Olvepj  82  Ind.  294, 
301;  2  Daniel  on  Negotiable  Inst  577;  2  Parsons  on 
Cont  622. 

It  is  settled  by  the  decisions  of  this  court  that  the 
giving  of  a  promissory  note,  govei^ed  by  the  law  mer- 

* 

chant,  for  a  preexisting  indebtedness  of  the  maker  to 
the  payee  will  discharge  such  debt,  unless  it  is  shown 
that  the  parties  did  not  intend  it  to  have  that  effect 
And  the  giving  of  a  promissory  note  not  governed  by 
the  law  merchant  for  such  a  debt  does  not  operate  as  a 
payment  thereof,  unless  it  is  so  agreed  between  the 
parties.  Smith  v.  Bettger^  68  Ind.  254,  and  cases  cited; 
34  Am.  Rep.  256 ;  18  Am.  and  Eng.  Ency  of  Law,  178. 

We  think  a  check  may  be  given  and  received  by 
agreement  of  the  parties  as  payment  of  a  debt,  and  the 
debt  for  which  it  is  so  given  is  thereby  extinguished. 
Blair  v.  Witeow,  28  Qrat  (Va,)  165;  Cromwell  v.  Lovettj 
1  Hall  (N.  Y.)  56;  Lafayette^  etc.y  Corp.  v.  Magoon^  73 
Wis.  627,  42  N.  W.  17;  Turner  v.  Bunk  of  Fox  Lafce,  3 
Keyes  (N.  Y.)  425.  In  such  a  case,  if  the  check  is  not 
paid  for  any  reason,  the  right  of  action  is  on  the  check 
and  not  on  the  obligation  or  indebtedness  for  which  it 
was  given.  Lafayette^  etc.j  Corp.  v.  Magoon^  supra;  Blair 
V.  Wilson  J  supra. 

It  is  insisted  by  appellant  that  the  sheriff  had  no 
authority  to  receive  anything  but  money  in  payment 
of  the  amount  bid  by  appellee,  and  that  he  had  no  au- 
thority to  accept  the  check  as  payment  or  make  any 
agreement  or  promise  in  regard  to  said  check. 
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Under  the  facts  stated  in  the  special  finding,  appel- 
lant is  not  in  a  position  to  nrge  that  the  sheriff  had  no 
authority  to  receive  the  check  in  payment 

The  special  finding  shows  that  the  sheriff  received 
the  check  in  payment  of  the  amount  of  appellee's  bid. 
Appellant  was  not  compelled  to  receive  the  check 
from  the  sheriff.  He  had  the  right  to  refuse  it  and  de- 
mand the  cash.  He  did  not  take  this  course,  however, 
but  elected  to  receive  the  check  with  a  full  knowledge 
of  all  the  facts  in  regard  to  the  agreement  under 
which  it  was  delivered  to  the  sheriff.  Moreover,  the 
court  finds  that  the  attorney  for  appellant  received 
the  check  for  his  client  in  payment  of  the  judgment 
and  paid  the  costs,  amounting  to  f  414.28,  and  that  the 
check  has  not  been  returned  to  appellee. 

The  facts  found  by  the  court  show  that  appellant, 
besides  receiving  the  check  as  a  payment,  had,  by  his 
conduct,  ratified  the  acts  and  agreement  of  the  sheriff 
in  receiving  said  check  in  payment 

The  contract  to  receive  the  check  in  payment  was 
not  rescinded  or  set  aside  by  the  act  of  appellee  in 
notifying  the  bank  not  to  pay  said  check.  If  appel- 
lant had  offered  to  rescind  the  contract  and  tendered 
back  the  check  when  payment  thereof  was  refused,  a 
different  question  would  be  presented,  but  no  such 
steps  were  taken.  On  the  contrary,  retaining  a  check 
which  he  received  as  a  payment  of  the  judgment,  and 
without  any  offer  to  rescind  the  agreement  under 
which  it  was  received,  he  seeks  to  avail  himself  of  the 
summary  remedy  provided  by  section  772  (760),  supra. 

Appellant  is  not  entitled  to  the  remedy  provided  by 
said  section,  for  the  reason  that  appellee  has  not, 
under  the  facts  found,  failed  or  neglected  to  pay  the 
purchase-money. 

As  between  appellant  and  appellee  the  cneck  is  an 
obligation  to  pay  money,  and  a  suit  may  be  brought 
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upon  it.  Harrison  J  ReCy  v.  W  rights  100  Ind.  515,  544; 
Offntt  V.  BuokeTy  2  Ind.  App.  350. 

The  record  shows  that  during  the  progress  of  the 
trial,  appellee  paid  into  court  "the  amount  of  his  bid, 
with  interest,  for  the  use  of  appellant  in  lieu  of  the 
check  of  appellee  upon  appellant  surrendering  said 
check  to  the  clerk  of  the  court,  the  money  and  check 
to  be  held  by  the  clerk  subject  to  the  further  order  of 
the  court,  the  money  to  be  returned  to  said  appellee 
by  the  clerk  under  the  order  of  the  court  if  the  check 
was  not  surrendered  to  the  clerk  within  a  reasonable 
time,  to  be  fixed  by  the  court." 

The  check  was  not  surrendered  to  the  clerk,  and 
afterwards,  on  order  of  court,  the  fimount  paid  by  the 
appellee  into  court  was  repaid  to  him.  There  was  no 
error  in  this  order  of  the  court.  The  check  not  having 
been  surrendered  to  the  clerk  it  was  proper  for  the 
court  to  order  the  money  repaid  to  appellee.  The  pay- 
ment of  the  money  into  court  was  only  a  conditional 
tender.  Appellant  was  only  entitled  to  demand  that 
the  money  remain  subject  to  the  order  of  the  court 
on  complying  with  the  conditions  named  by  appellee. 
This  he  failed  to  do. 

Judgment  affirmedL 
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164  664,  sections  2596,  2697,  R.  S.  1881  (2766,  2767,  Bums'  R.  S.  1894),  the 

\m    206  contestant  would  not,  by  reason  thereof,  be  relieved  from  giving 
bond  as  required  by  sections  2586,  2597,  (2766,  2767),  supra. 
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Prom  the  Marion  Circuit  Court,  Affirmed. 

J.  E.  Watson,  R.  W.  McBride,  C.  S.  Denny,  Wil- 
son Morrow,  J.  F.  McKee  and  W.  N.  Pickerilly  for 
appellant. 

J.  E.  Scott  and  Miller,  Winter  &  Elam,  for  appellees. 

J0HDAN9  C.  J. — ^Appellant,  on  the  18th  day  of 
October,  1895,  instituted  this  proceeding,  under  sec- 
tions 2766  and  2767,  Burns'  R.  S.  1894  (2596,  and  2597, 
R  a  1881),  to  contest  the  validity  of  the  will  of  John 
Herron,  who  died  a  resident  of  Marion  county,  Indi- 
ana, leaving  an  estate  of  the  probable  value  of  $200,- 
000.00.  The  will  in  contest  was  admitted  to  probate 
on  May  17, 1895,  in  the  circuit  court  of  Marion  county, 
Indiana.  At  the  time  of  the  filing  of  her  complaint  the 
appellant  also  petitioned  the  court  to  allow  her  to 
prosecute  this  suit  as  a  poor  person,  basing  her  right 
on  section  261,  of  Burns'  R.  S.  1894  (260,  R.  S.  1881), 
being  section  17,  of  the  code  of  1881,  which  reads  as 
follows: 

"Any  poor  person,  not  having  sufficient  means  to 
prosecute  or  defend  an  action,  may  apply  to  the  court 
in  which  the  action  is  intended  to  be  brought,  or  is 
pending,  for  leave  to  prosecute  or  defend  as  a  poor  per- 
son. The  court,  if  satisfied  that  such  person  has  not 
sufficient  means  to  prosecute  or  defend  the  action, 
shall  admit  the  applicant  to  prosecute  or  defend  as  a 
poor  i)erson,  and  shall  assign  him  an  attorney  to  de- 
fend or  prosecute  the  cause,  and  all  other  officers  req- 
uisite for  the  prosecution  or  defense,  who  shall  do 
their  duty  therein  without  taking  any  fee  or  reward 
therefor  from  such  poor  person." 

By  her  verified  petition  it  appeared  that  she  was  a 
poor  person,  destitute  of  means,  and  unable  to  procure 
any  responsible  person  to  become  her  surety  on  the 
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bond  required  to  be  filed  by  section  2767  (2597),  8upra, 
She  supported  the  facts  set  forth  in  her  petition  by  the 
affidavits  of  other  persons,  and  also  showed  by  the 
affidavits  of  two  reputable  attorneys  at  law  that  she, 
in  their  opinion,  had  a  meritorious  cause  of  action,  etc. 
Pending  her  application  for  leave  to  sue  in  forma 
pauperisy  appellee,  Stanton,  executor  of  the  will, 
moved  the  court  to  dismiss  the  action,  for  the  reason 
that  no  bond  had  been  filed,  as  required  by  the  sec- 
tion above  mentioned.  The  court  denied  appellant's 
application  for  leave  to  prosecute  her  contest  proceed- 
ing as  a  poor  person,  and  ordered  that  she  file  a  bond 
within  thirty  days.  Upon  failure  to  file  the  required 
bond  within  the  limit  fixed,  the  court  sustained  appel- 
lee's motion  and  dismissed  the  proceeding  at  appel- 
lant's cost,  and  upon  this  action  of  the  court  appel- 
lant bases  her  alleged  error. 

Assuming,  without  deciding,  that  the  right  to  sue  in 
forma  poMperiSj  as  granted  by  section  261  (260),  supra^ 
can  be,  as  appellant  insists,  extended  by  construction, 
to  the  proceedings  to  contest  a  will,  under  the  statute 
relating  to  wills,  we  must  next  inquire,  could  such 
leave,  if  granted  by  the  court  in  pursuance  of  the  sec- 
tion of  the  civil  code,  be  held  in  any  manner  to  have 
the  force  or  effect  to  dispense  with  the  bond  in  ques- 
tion, and  thereby  relieve  the  appellant  of  the  impera- 
tive obligation  of  filing  one,  as  imposed  by  the  statute, 
upon  a  person  seeking  to  annul  a  will  after  the  pro- 
bate thereof?  If  this  question  can  be  answered  in  the 
negative,  it  would  follow  that  the  court  properly  dis- 
missed the  proceeding  upon  the  failure  of  appellant 
to  file  the  requisite  bond,  and  its  action  must  be  af- 
firmed. 

The  insistence  of  appellant's  learned  counsel  is  that 
the  provisions  of  section  261  (260),  suprUy  ought  to  be 
imported  by  construction  into  section  2767  (2597), 
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supra^  and  ingrafted  onto  it  as  an  exception  to  the  ex- 
tent of  relieving  a  poor  person  contesting  a  will  from 
the  necessity  of  filing  a  bond.  A  solution  of  the  ques- 
tion involved,  requires  an  examination,  to  an  extent, 
of  the  statute  relating  to  the  execution,  probate  and 
contest  of  wills.  By  section  38,  of  this  act,  being  sec- 
tion 2765,  Burns'  E.  S.  1894  (2595,  R.  S.  1881),  the  right 
is  given  to  resist  the  probate  of  a  will,  without  giving 
a  bond.  Section  39,  being  section  2766  (2596),  supra, 
provides  as  follows: 

"Any  person  may  contest  the  validity  of  any  will, 
or  resist  the  probate  thereof,  at  any  time  within  three 
years  after  the  same  has  been  offered  for  probate,  by 
filing  in  the  circuit  court  of  the  county  where  the  tes- 
tator died,  or  where  any  part  of  his  estate  is,  his  alle- 
gation, in  writing,  verified  by  his  aflldavit,  setting 
forth  the  unsoundness  of  mind  of  the  testator,  the  un- 
due execution  of  the  will,  that  the  same  was  executed 
under  duress  or  was  obtained  by  fraud,  or  any  other 
valid  objection  to  its  validity  or  the  probate  thereof; 
and  the  executor  and  all  other  persons  beneficially  in- 
terested therein  shall  be  made  defendants  thereto.'^ 

This  latter  section,  it  seems,  is  intended  to  apply  to 
persons  who  have  not  resisted  the  probate  or  assailed 
the  validity  of  a  will  under  section' 2765  (2595),  supra. 
Duckworth  v.  UibbSy  38  Ind.  78. 

Section  2767  (2597),  supra,  being  the  one  more  espe- 
cially in  controversy,  reads  as  follows: 

"Before  any  proceedings  shall  be  had  on  an  appli- 
cation to  contest  a  will  after  probate  thereof,  the  per- 
son making  the  same,  or  some  other  person  in  his  be- 
half, shall  file  a  bond,  with  suflBcient  sureties,  in  such 
amount  as  shall  be  approved  by  the  clerk  of  such  cir- 
cuit court,  conditioned  for  the  due  prosecution  of  such 
Vol.  146—24 
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proceedings  and  for  the  payment  of  all  costs  thereon 
in  case  judgment  be  awarded  against  him/' 

The  right,  as  it  now  exists  in  this  State,  to  resist  the 
probate  of  a  will,  or  to  contest  its  validity,  is  purely 
statutory,  and  such  remedy  or  right  is  a  special  pro- 
ceeding provided  by  statute.  Harris  v.  Harris^  61  Ind» 
117;  Deigj  Exr.y  v.  Moreheady  110  Ind.  451;  McDonald  v. 
McDomldj  142  Ind.  55. 

Under  section  2765  (2595),  supra^  this  right  may  be 
exercised  without  the  complainant  being  required  to 
file  a  bond,  but  after  the  will  has  been  once  admitted 
to  probate  the  right  to  attack  its  validity  upon  any  or 
all  of  the  grounds  mentioned  in  section  2766  (2596), 
suprUy  is  coupled  with  and  given  only  upon  the  stipu- 
lated condition  that  a  bond  be  filed  for  the  due  prosecu- 
tion of  such  proceeding^  and  for  the  payment  of  all  cost 
in  case  judgment  be  awarded  against  the  contesting 
party.  While  the  filing  of  this  required  obligation, 
within  the  meaning  and  terms  of  the  section  in  ques- 
tion, cannot  be  said  to  be  a  condition  precedent  to  the 
commencement  of  the  suit,  however,  after  it  is  once  in- 
stituted, the  statute  denies  the  authority  or  power  of 
the  court  to  further  proceed  in  the  action,  in  the  ab- 
sence of  the  filing  of  the  prescribed  bond.  It  is  true 
that  the  court,  in  its  discretion,  may  allow  a  reason- 
able time  to  the  plaintiff  to  secure  and  file  the  bond, 
nevertheless,  upon  his  failure  to  file  one,  the  court 
must  dismiss  the  proceeding.  Burns^  Exr.y  v.  Travis^ 
117  Ind.  44;  Lange  v.  Dammiery  119  Ind.  567. 

The  fact  that  a  person  seeking  to  avail  himself  or 
herself  of  the  statutory  right  to  contest  a  will  after  its 
probate,  is  poor  and  destitute  of  means,  cannot  ex- 
empt him  or  her  from  the  imperative  demands  of  the 
statute.  It  is  a  general  rule  that  a  person  asking  a 
right  or  remedy  conferred  by  the  statute,  must  bring 
himself  substantially  within  the  provisions  or  require- 


NOVEMBEE  TEEM,  1896— Vol.  146.        371 

Harrison  v.  Stanton  et  al, 

rnents  of  the  statute  conferring  such  right  Ooodfjoin  v. 
Smithy  72  Ind.  113;  Masseij  v.  Dunlapy  ante^  350;  Suther- 
land on  Statutory  Construction,  section  393. 

The  legislature,  in  the  enactment  of  the  statute  rela- 
tive to  contests  of  wills,  seems  to  have  given  and  ex- 
tended the  right  or  remedy  to  annul  a  will  thereunder 
equally  to  all  persons,  without  regard  to  their  status  as 
to  wealth  or  poverty.  This  statutory  remedy  can  only 
be  made  available  to  those  who  substantially  comply 
with  the  conditions  or  directions  of  the  statute,  it  can 
not  be  enlarged  nor  changed  by  construction  to  con- 
form it  to  some  particular  case.  Sutherland  on  Stat. 
Cons.,  sections  392  and  456;  Willett  v.  Porter ^  42  Ind. 
250. 

The  common  law  did  not  authorize  anyone  to  sue  in 
forma  pauperis^  and  it  was  only  in  pursuance  of  the 
provisions  of  Statute  11,  of  Henry  VII,  c.  12,  that  a 
plaintiff  who  was  a  pauper  could  be  admitted  to  sue  as 
a  poor  person.  Tidd's  Practice,  97.  And  by  Statute 
23,  Henry  VIII,  c.  15,  such  person  was  exempt  from 
the  payment  of  cost  to  the  defendant  in  an  action  of 
debt  in  the  event  he  was  nonsuited  or  had  a  verdict 
returned  against  him,  but  he  might  be  subjected  to 
such  other  punishment  as  the  justices  before  whom 
the  action  was  pending  might  deem  reasonable.  (Id. 
97  and  98.)  While  the  privilege  granted  to  a  poor  per- 
son is  just  and  proper,  still  it  is  not  to  be  extended  by 
construction  beyond  its  true  scope  and  purpose.  Hoey 
V,  McCarthy,  124  Ind.  464. 

Appellant,  however,  insists  that  the  court  should  so 
construe  section  261  (260),  supra,  as  to  make  it  control 
the  requirement  of  section  2767  (2597),  supra,  and  hold 
that  under  the  provisions  of  the  former  she  could  be 
relieved  from  filing  the  bond  provided  by  the  latter. 
The  question  with  which  we  have  to  deal,  under  the 
facts  in  this  case,  is  not  one  of  judicial  discretion,  but 
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is  one  relative  to  the  existence  of  a  remedy  or  right 
of  purely  statutory  character.  This  right,  we  have 
seen,  is  made  to  depend  upon  the  condition,  that  a 
bond  be  given,  not  only  to  secure  the  payment  of  cost, 
but  also  to  secure  the  due  prosecution  of  the  proceeding. 
Were  we  to  yield  to  the  insistence  of  appellant,  we 
would  have  to  eliminate  from  the  statute  a  feature  im- 
posed by  the  legislature  as  an  essential  condition  upon 
the  right  conferred,  and  one  which  limits  the  very 
power  of  the  court  to  proceed  in  an  action  instituted 
to  annul  a  will.  This  would  be  judicial  legislation  in- 
stead of  judicial  construction. 

In  The  State^  ea>  rel^  v.  Delano^  37  Ind.  249,  the  re- 
lator, who  was  a  poor  person,  was  defeated  in  his 
action  upon  the  official  bond  of  a  constable  before  a 
justice  of  the  peace.  He  applied  to  the  common  pleas 
court  for  an  order  to  prosecute  his  action  therein  upon 
an  appeal  as  a  poor  person.  The  court  ordered  that 
a  transcript  of  the  proceedings  before  the  justice  be 
certified,-  and  that  the  relator  be  allowed  to  prosecute 
his  cause  as  a  poor  person.  Subsequently,  the  appeal 
was  dismissed  by  the  court  for  the  reason  that  no  ap- 
peal bond  was  filed. 

This  court,  by  Worden,  C.  J.,  in  construing  the 
above  section  of  the  code  providing  for  the  prosecu- 
tion or  defense  of  suits  by  poor  persons,  said:  "This 
statute  does  not,  as  we  think,  dispense  with  a  bond. 
It  simply  provides  the  party  with  attorneys  and  other 
officers  requisite  for  the  prosecution  or  defense  of  his 
suit,  who  are  to  ser\'e  him  without  fee  or  reward.  It 
does  not  furnish  officers  or  witnesses  to  serve  the  other 
party  without  fee  or  reward ;  and  if  the  opposite  party 
recover  in  the  action,  he  is  entitled  to  recover  his  costs 
of  the  poor  person.  The  poor  person  is  not  exempt 
from  the  payment  of  whatever  judgment  the  other 
party  may  recover  against  him,  whether  for  costs  or 


NOVEMBER  TERM,  1896— Vol.  146.        378 

Harrison  v.  Stanton,  et  aL 

otherwise;  and  this  he  is  required  to  do  by  the  condi- 
tions of  the  appeal  bond." 

If  the  section  of  the  code  in  question  cannot  exempt 
a  poor  person  from  giving  an  appeal  bond,  upon  which 
his  right  to  an  appeal  from  a  justice  of  the  peace  de- 
pends, with  equal  force  and  reason,  at  least,  it  may  be 
said,  that  it  cannot  be  construed  so  as  to  exempt  him 
from  filing  a  bond  upon  which  his  statutory  right  to 
contest  a  will  also  depends.  The  cases  cited  by  coun- 
sel for  appellant  cannot  be  held  to  be  controlling  upon 
the  question  here  involved. 

This  court,  in  the  cases  of  Hood  v.  Pearson^  67  Ind. 
368,  and  Briiion  v.  Rowej  115  Ind.  55,  affirmed  the  right 
of  an  infant  to  prosecute  as  a  poor  person  without  the 
intervention  of  a  next  friend. 

In  Wright  y.  McLarinariy  92  Ind.  103,  and  in  Fuller 
V.  Mehly  134  Ind.  60,  it  was  held  that  a  non-resident, 
who  had  been  permitted  to  prosecute  as  a  poor  person, 
was  relieved  from  giving  a  cost  bond,  required  of  non- 
residents, by  another  provision  of  the  civil  code. 

In  the  cases  last  cited  the  right  of  action  in  each 
existed  independently  of  the  provisions  or  require- 
ments of  the  code,  consequently  it  was  held  that  the 
right  granted  to  him  under  section  261  (260),  supra^ 
operated  as  an  exemption  from  the  obligations  re- 
quired by  the  other  provisions  of  the  code.  The  court 
seems  to  have  considered  these  provisions  as  restric- 
tions only  upon  the  manner  of  enforcing  such  a  right 
of  action  by  a  particular  party,  and  construed  them  in 
connnection  and  with  reference  to  the  meaning  and  in- 
tent of  the  legislature  in  awarding,  by  another  section 
of  the  code,  the  right  to  prosecute  as  a  poor  person. 
The  restrictions  or  limitations  which  were  under  con- 
sideration in  these  cases  were  not  conditions  upon 
which  the  right  or  remedy  of  the  party  rested.  To 
grant  a  statutory  remedy  upon  a  condition  with  which 
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both  the  rich  and  poor  alike  must  comply  when  they 
attempt  to  exercise  such  right,  is  a  matter  wholly 
within  the  province  of  the  legislature,  and  if  the 
remedy  is  conditioned  upon  a  bond  being  given,  and 
for  this  reason,  it  can  be  said  to  work  an  injustice  or 
hardship  upon  the  poor  suitor,  our  answer  to  this  con- 
tention must  be  Hta  lex  soripta  esf — ^the  law  is  so  writ- 
ten, and  must  be  accepted  and  applied  by  the  court  as 
enacted. 

It  follows  that  the  action  of  the  lower  court  in  dis- 
missing the  contest  proceeding  in  the  absence  of  the 
required  bond  was  right,  and  its  judgment  is  therefore 
affirmed. 
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gence.— ^A  complaint  for  negligence  to  be  sufficient,  must  allege  the 
negligence  of  the  defendant  and  the  freedom  of  the  plaintiff  from 
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146   374         Same. — Proximate  Cau8e.^Complaint — Sufficiency  Of.— To  const!- 
\m   671  ^^  ^  ^^^  complaint  in  an  action  for  negligence,  it  must  affirma- 

tively appear  from  the  facts  pleaded  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  injury. 
Railroad  CROSsma. — Failure  to  CHve  Signals  at  Crossing. — Colli- 
sioTi. — ProQcimate  Cause. — Sufficiency  of  Complaint. — A  complaint, 
for  personal  injuries  received  at  a  railroad  crossing  by  reason  of 
the  failure  of  defendant  to  give  signals,  which  fails  to  allege  that 
plaintiff  could  have  heard  the  signals  if  given,  or  that  if  he  had 
heard  them  before  going  upon  the  track  he  could  have  avoided 
the  collision,  is  bad  for  its  failure  to  allege  that  the  injury  was  due 
to  the  omission  of  defendant  to  give  signals. 

From  the  Sullivan  Circuit  Court.  Reversed. 

W.  H.  DeWolf,  W.  R.  Gardiner,  J.  T.  Hays,  and 
*      E.  W.  Strong,  for  appellant. 

Oeo.  G.  Reily  and  J.  W.  Emison,  for  appellee. 
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Hackney,  J. — The  appellee  sued  and  recovered  for 
personal  injuries  sustained  by  him  in  a  collision  of  a 
train  with  his  wagon  at  the  crossing  of  a  highway  and 
the  railway  of  the  then  Ohio  &  Mississippi  Railway 
Company,  since  consolidated  with  other  companies, 
and  constituting  the  appellant 

The  complaint  alleged  that  the  crossing  was  upon  a 
sharp  descending  grade,  and  the  railway  for  a  half 
mile  north  of  the  crossing  ran  through  a  cut  thirty 
feet  deep;  that  two  hundred  feet  east  of  the  highway 
and  within  twenty  feet  of  the  railway  was  a  large, 
tall  frame  building  which  obstructed  a  view  to  the 
railway  by  persons  upon  the  highway  approaching 
the  crossing  towards  the  east;  that  the  highway  for 
the  distance  of  a  quarter  of  a  mile  before  reaching  the 
crossing,  as  he  was  going,  was  much  lower  than  the 
railway  at  the  crossing;  that  by  reason  of  said  condi- 
tions a  train  approaching  said  crossing  from  the 
northeast  could  not  be  seen  within  a  quarter  of  a  mile 
of  said  crossing,  nor  until  the  intersection  was  reached 
by  one  traveling  in  the  direction  in  which  the  appellee 
was  driving.  It  was  alleged  that  the  appellee  was 
familiar  with  the  regular  time  of  trains  upon  the  road; 
that  as  he  approached  the  crossing  it  was  not  the  time 
for  a  train  at  that  point,  and  he  had  no  notice  or 
Icnow^ledge  that  a  train  would  then  pass  said  crossing; 
that  "as  he  was  carefully  and  prudently  driving  along 
said  highway  ♦  ♦  ♦  approaching  said  railway  at 
said  crossing,  he  listened  and  looked  carefully  for 
a  train,  but  heard  none;  that  no  bell  was  rung  nor 
whistle  blown,  nor  signal  of  any  kind  given,  and  he 
drove  along  said  highway  and  upon  said  crossing  at 
the  place  aforesaid,  whereupon  a  long  heavy  pas- 
senger train  of  cars,  running  at  the  rate  of  sixty  miles 
an  hour,  without  any  notice  of  warning  as  aforesaid, 
ran  against  and  upon  him,  in  his  wagon,''  inflicting 


876  SUPREME  COURT  OF  INDIANA, 

The  Baltimore  and  Ohio  Southwestern  Railway  Company  v.  Toimg. 

the  injuries  complained  of,  "through  no  fault  or  negli- 
gence on  his  part." 

The  appellant  insists  that  its  demurrer  to  the  com- 
plaint should  have  been  sustained,  and  the  contention 
is  now  made  that  it  was  insufficient  in  its  allegations 
of  negligence  and  of  the  absence  of  contributory  negli- 
gence on  the  part  of  the  appellee,  and  that  it  failed  to 
allege  facts  disclosing  that  the  negligence  of  the  com- 
pany was  the  proximate  cause  of  the  injury. 

It  is  the  general  rule  in  actions  for  negligence,  and 
it  is  the  rule  in  cases  of  the  character  of  the  present, 
that  at  least  three  propositions  must  concur  before  a 
liability  arises:  negligence  on  the  part  of  the  defend- 
ant, such  negligence  is  the  proximate  cause  of  the  in- 
jury complained  of,  and  the  negligence  of  the  person 
injured  does  not  contribute  to  the  injury.  Cincinnati^ 
etc.^  B.  W.  Co.  V.  Duncarij  Admr.^  143  Ind.  524;  Lake 
Erie,  etc.y  R.  B.  Co.  v.  Sticky  143  Ind.  449;  Farts  v. 
Hoberg,  134  Ind.  269;  16  Am.  and  Eng.  Ency.  of  Law, 
p.  422;  Elliott  on  Railroads,  sections  1155,  1156;  Pitts- 
burg, etc.,  B,W.  Co.  V.  Conn,  104  Ind.  64;  Corpora- 
tion,  etc.,  v.  Mathews,  92  Ind.  213;  Ohio,  etc.,  R.  W. 
Co.  V.  Engrer,  4  Ind.  App.  261;  Peerless,  etc.,  Co.  v. 
Wray,  10  Ind.  App.  324;  Chicago,  etc.,  B.  B.  Co.  v. 
McKean,  40  111.  218;  Cosgrove  v.  l!lew  York,  etc.,  R. 
W.  Co,,  13  Hun.  329;  Barringer  v.  New  York,  etc.j 
R.  R.  Co,,  18  Hun.  398. 

It  has  been  so  many  times  held  that  a  complaint  for 
negligence,  to  be  sufficient,  must  allege  the  negligence 
of  the  defendant  and  the  freedom  of  the  plaintiff  from 
negligence,  that  we  need  not  cite  authority  upon  the 
question  of  pleading,  with  reference  to  these  two  ele- 
ments. We  are  not  impressed  with  the  claim  that 
with  reference  to  these  two  elements  of  the  case  the 
complaint  is  insufficient.  The  allegations  of  failure 
to  give  signals  of  the  approach  of  the  train  to  the 
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crossing  of  the  highway  are  sufficient,  we  have  no 
doubt,  to  disclose  the  violation  of  a  duty  expressly  en- 
joined by  statute.  Burns'  R.  S.  1894,  sections  5307, 
5308  (R  S.  1881,  4020,  4021). 

The  general  allegation  of  freedom  from  fault  on  the 
part  of  the  appellee  has  always  been  held  sufficient  in 
this  State.  The  cases  holding  this  rule  have  been  fully 
collected  in  a  note  to  Vol.  5,  Ency.  PI.  and  Pr.,  p.  7. 
Nor  do  we  agree  with  counsel  for  the  appellant  that 
the  particular  allegations  as  to  the  care  exercised  by 
the  appellee  are  at  variance  with  the  general  allega- 
tion of  freedom  from  negligence.  We  may  suggest, 
however,  that  if  the  sufficiency  of  the  complaint  rested 
upon  the  particular  allegations  of  care  on  his  part  it 
would  be  verv  doubtful  if  it  would  be  sufficient  As 
to  the  essential  element  of  liability  that  the  negli- 
gence of  the  defendant  shall  be  the  proximate  cause 
of  the  injury,  it  has  been  specially  held,  as  a  question 
of  pleading,  that  the  fact  must  affirmatively  appear  to 
constitute  a  good  complaint.  Pittsburg^  etc,  R.  W.  Co. 
V.  ConUj  supra;  Corporation^  etc.,  v.  Mathews^  supra; 
Ohio,  etc. J  B.W.  Co.  v.  Engrer,  supra;  Peerless y  etc., 
Co.  V.  Wray  supra;  Pennsylvania  Co.  v.  Qatlentine,  77 
Ind.  322;  Evansmlle^  etc.,  B.  R.  Co.  v.  Krapf^  Admr., 
143  Ind.  647. 

With  reference  to  this  element  of  liability,  it  is  said, 
in  Elliott  on  Railroads,  supra:  "The  rule  supported, 
we  think,  by  the  weight  of  authority  is  that  one  who 
violates  the  law  is  a  wrongdoer,  that  ordinarily,  the 
omission  of  the  statutory  duty  is  negligence  per  se, 
and  that  where  the  omission  is  established,  such  neg- 
ligence arises  as  a  matter  of  law,  but  such  omission 
by  no  means  conclusively  establishes  the  company's 
liability,  for  the  injured  party  must  have  been  free 
from  fault,  and  the  negligence  of  the  company  must 
have  been  the  proximate  cause  of  his  injury  in  order 
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to  enable  him  to  recover,"  citing  many  authorities. 
Again  it  is  said,  in  the  same  section:  ^^In  no  event  is 
the  omission  to  give  the  statutory  signals  sufficient  of 
itself  to  make  out  a  case,  for  there  must  be  evidence 
showing  that  it  was  the  proximate  cause  of  the  in- 
jury/' 

In  the  complaint  before  us  there  is  no  allegation 
supplying  this  element  of  the  liability  sought  to  be 
enforced.  To  hold  the  complaint  sufficient  we  would 
be  required  to  infer  from  the  alleged  negligence  of  the 
company,  the  generally  alleged  care  of  the  appellee, 
and  his  injury  from  the  collision  that  the  company's 
o^gligence  was  the  cause  of  the  injury.  Such  an  in- 
ference does  not  necessarily  arise  from  the  facts  men- 
tioned.  Like  facts  were  alleged  in  Pittsburg,  etc.y  R.  W. 
Co.  V.  Conjiy  supm,  and  this  court  refused  to  draw  this 
inference,  and  in  Pennsylvania  Go.  v.  Gallentinef  supru^ 
the  complaint  was  held  to  be  insufficient  because  it 
failed  to  show  "that  the  injury  was  caused  by,  or  re- 
sulted from,  the  negligence  of  the  defendant'' 

In  CliicagOy  etc.,  R.  W.  Co.  v.  McKeaUy  supra,  it  was 
.said  of  a  statute  requiring  signals  at  crossings,  similar 
to  our  statute,  supra,  that  "It  is  very  evident  the  legis- 
lature did  not  intend  to  declare,  nor  have  they  so  de- 
clared, that  this  omission  of  duty  shall,  per  se,  render 
them  liable  to  damages  for  injuries.  The  injury  must 
be  shown,  by  circumstances  at  least,  to  have  been  the 
consequence  of,  or  caused  by,  such  neglect." 

In  Barringer  v.  New  York,  etc.,  R.  W.  Co.,  supra,  and 
in  Cosgrove  v.  New  York,  etc.,  R.  W.  Co.,  supra,  it  was 
held  that  the  failure  to  give  signals,  the  injury  of  the 
party  and  his  freedom  from  negligence  did  not  justify 
a  recovery  if  the  collision  was  from  his  inability  to 
control  his  horse.  It  is  said :  "In  such  case  the  plain- 
tiff cannot  recover,  not  because  the  deceased  was 
guilty  of  contributive  negligence,  but  simply  because 
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liis  death  was  not  caused  by  the  negligence  of  the  de- 
fendant" 

In  EvansvUky  etc.,  R.  W.  Co.  y.  Krapfy  aupruy  a  com- 
plaint for  negligence  was  held  bad  for  a  failure  to  al- 
lege facts  from  which  it  could  be  inferred  that  the  in- 
jury would  not  hare  happened  but  for  the  negligence 
of  the  defendant. 

Under  the  rule  in  that  case,  the  complaint  before  us 
is  bad.  There  is  no  allegation  that  the  appellee  could 
have  heard  the  signals  if  given,  nor  that  he  could  have 
avoided  the  collision  if  he  had  heard  them  before  go- 
ing upon  the  track.  There  is  not  even  the  general 
statement  that  the  collision  or  injury  was  due  to  the 
omission  of  the  company  to  give  signals.  We  are  not 
here  dealing  with  the  manner  in  which  the  fact  should 
be  alleged,  but  the  question  decided  is  that  the  com- 
plaint has  no  allegation  of  fact  requiring  the  infer- 
ence that  the  alleged  negligence  of  the  company  was 
the  proximate  cause  of  the  injury. 

The  lower  court,  therefore,  erred  in  overruling  said 
demurrer,  and  the  judgment  is  reversed,  with  instruc- 
tions to  sustain  said  demurrer. 


Stout  v.  Eayl  et  al. 

ii6    379' 

[No.  18,087.    Filed  December  4,  1896.]  ifis  asel 

146    879 

.^VaKdity  Of.— Delivery  to  Third  P^son  for  Benefit  of  m  m 
Grantee.— '"Where,  after  the  execution  of  a  deed,  the  grantor  (ST^ 
handed  the  deed  to  his  wife  saying,  *take  it  and  keep  it  in  a  safe 
place  until  my  death,  then  deliver  it  to  B.  F.  Wells,"  endorsed  on 
the  deed  were  the  words  '*after  my  death  this  deed  to  be  delivered 
hy  B.  F.  Wells,"  and  the  wife  kept  the  deed  as  directed,  and  at 
the  death  of  grantor  delivered  same  to  B.  F.  Wells,  who,  after  hav- 
ing it  recorded,  delivered  it  to  grantee,  such  deed  is  not  invalid  as 
an  attempt  by  grantor  to  m&ke  a  testamentary  disposition  of  the 
land  without  the  legal  formalities  of  a  will. 
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Sahb. — Delivery. — Where  a  grantor  executes  a  deed,  reserving  no 
right  to  recall  the  deed  or  alter  its  provisions,  and  delivers  it  to  a 
third  person  to  hold  until  his  death  and  then  deliver  same  to  grantee, 
the  delivery  thereof  as  directed  constitutes  an  effectual  legal  de- 
livery, and  on  the  death  of  grantor  the  grantee  succeeds  to  the 
title. 

Appeal  and  EIrbob. — Evidence. — Objections  to  the  admission  of  evi- 
dence not  stated  at  the  time  it  is  objected  to  cannot  be  urged  on 
appeal. 

From  the  Hamilton  Circuit  Court.   Afftrmed. 
J,  F.  Neal  and  S.  D.  Stuart,  for  appellant. 

Christian  &  Christian  and  Jesse  E.  Hodgin,  for 
appellees. 

McCabe,  J. — The  errors  assigned  on  this  appeal  call 
in  question  the  conclusions  of  law  stated  on  the 
special  finding  of  facts  by  the  circuit  court,  and  the 
action  of  that  court  in  overruling  the  plaintiff's  mo- 
tion for  a  new  trial.  The  substance  of  the  special  find- 
ing is  as  follows: 

1st.  That  Robert  Stout  died  intestate  on  June  18, 
1895,  leaving  surviving  him  as  his  only  heirs  at  law 
the  defendant,  Jemima  Stout,  his  widow,  Lucius  Stout, 
Mary  Ann  Allen  and  Andrew  P.  Stout,  his  children. 

2d.  That  on  the  22d  day  of  October,  1881,  Robert 
Stout,  by  warranty  deed,  his  wife,  Jemima,  joining 
therein,  conveyed  to  the  defendant,  Mary  Rayl,  cer- 
tain described  real  estate,  situate  in  Hamilton  county, 
Indiana,  containing  sixty  acres.  Said  deed  was  duly 
acknowledged  on  said  day  before  a  justice  of  the 
peace;  that  thereafter,  on  said  day,  said  deed  was 
handed  to  the  defendant,  Jemima  Stout,  by  said  Robert 
Stout,  he  saying  to  her,  "take  it  and  keep  it  in  a  safe 
place  until  my  death,  then  deliver  it  to  B.  F.  Wells;" 
that  said  Jemima  Stout  took  said  deed  and  put  it  in 
a  drawer,  which  was  a  safe  place,  and  kept  possession 
of  it  there  under  lock  and  key  until  the  death  of  said 
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Eobert  Stout,  whereupon  she  delivered  said  deed  to 
said  B.  P.  Wells;  that  said  deed  on  the  day  of  its  ex- 
ecution was  put  into  an  envelope  by  said  Robert  Stout 
and  sealed  up,  and  there  were  indorsed  on  said  en- 
velope the  words:  "Deeds  to  be  delivered  by  B.  F. 
Wells  after  my  death,"  and  there  "were  indorsed  on 
said  deed  the  words :  "After  my  death  this  deed  to  be 
delivered  by  B.  F.  Wells;"  that  said  B.  F.  Wells,  pur- 
suant to  the  instructions  given  him  by  Robert  Stout 
in  his  life  time,  called  for  and  received  said  deed  after 
the  death  of  said  Robert  Stout,  from  the  defendant, 
Jemima  Stout,  and  caused  the  same  to  be  recorded  in 
the  deed  records  of  the  county;  and  after  said  deed 
had  been  so  recorded  he  delivered  it  to  the  defendant, 
Mary  Rayl,  who  accepted  the  same  and  went  into  pos- 
session of  said  real  estate. 

3d.  That  on  Februarj^  9,  1884,  said  Robert  Stout, 
by  warranty  deed,  his  wife,  Jemima  Stout,  joining 
therein,  conveyed  to  the  defendant,  Mary  Rayl,  certain 
other  described  real  estate,  situate  in  the  county  of 
Hamilton,  and  State  of  Indiana,  containing  twenty 
acres,  more  or  less ;  that  said  deed  was  duly  ackno wl- 
edged  before  a  justice;  that  on  said  day  after  said  deed 
had  been  duly  signed  and  acknowledged,  said  Robert 
Stout  handed  said  deed  to  the  said  defendant,  Jemima 
Stout,  saying  to  her:  "Take  it  and  keep  it  in  a  safe 
place  until  after  my  death,  then  deliver  it  to  B.  F. 
Wells;"  that  said  Jemima  Stout  took  said  deed  and 
put  it  in  a  drawer,  which  was  a  safe  place,  and  kept 
possession  of  it  there  under  lock  and  key  until  the 
death  of  said  Robert  Stout;  that  thereupon  she  deliv- 
ered said  deed  to  B.  F.  Wells;  that  said  deed  on  the 
day  of  its  execution  was  put  into  an  envelope  and 
sealed  up,  and  there  was  endorsed  on  said  envelope 
this  language:  "Deeds  to  be  delivered  by  B.  F.  Wells 
after  my  death;"  and  there  was  endorsed  on  said  deed 
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this  language:  "To  be  delivered  by  B.  F,  Wells/^  and 
that  said  B.  P.  Wells,  pursuant  to  the  instructions 
given  him  by  Robert  Stout  in  his  life  time,  called  for 
and  received  said  deed  after  the  death  of  said  Robert 
Stout,  from  the  defendant,  Jemima  Stout,  and  had  the 
same  recorded  in  the  deed  records  of  the  county,  and 
thereafter  delivered  it  to  said  defendant,  Mary  Rayl, 
who  accepted  the  same  and  went  into  possession  of 
said  real  estate. 

4th.  That  said  Robert  Stout,  deceased,  at  no  time 
after  the  execution  of  either  of  said  deeds  and  placing 
them  in  the  hands  of  said  Jemima  Stout,  ever  exer- 
cised any  control  or  authority  over  them,  or  ever 
called  for  them. 

5th.  That  said  Robert  Stout,  during  his  life  time, 
exercised  full  control  over  said  real  estate  and  re- 
ceived the  rents  and  profits  therefrom  and  paid  the 
taxes  thereon,  and  that  his  personal  property  left  by 
him  is  sufficient  to  pay  his  debts. 

5^.  That  at  the  time  of  signing  each  of  said  deeds 
before  said  justice,  said  Robert  Stout  directed  his  wife 
to  take  charge  of  them  and  not  let  his  body  get  cold 
in  death  before  delivering  them  to  B.  F.  Wells;  that 
she  accordingly  took  sole  charge  of  said  deeds  and  put 
them  under  lock  and  key  in  a  drawer  where  she  and 
said  Robert  kept  their  private  papers.  While  he  had 
access  to  said  drawer  by  obtaining  the  key  from  her, 
he  never  had  or  resumed  control  of  said  deeds,  or  the 
other  deeds  to  his  children,  but  left  them  in  the  pos- 
session of  his  said  wife.  Frequently,  prior  to  his 
death,  and  after  making  said  deeds,  he  had  conversa- 
tions with  said  B.  F.  Wells,  in  which  he  directed  him 
to  deliver  the  deeds  after  his  death  to  the  "grantees, 
and  said  Wells  did  so  deliver  them,  but  he  never  saw 
or  had  possession  of  them  until  they  were  delivered  to 
him  by  Mrs.  Stout 
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6th.  That  said  defendant,  Mary  Rayl,  since  the 
death  of  said  Robert  Stout,  has  had  possession  of  said 
real  estate,  and  paid  the  taxes  thereon  and  received 
the  rents  and  profits  therefrom  of  the  value  of  f . 

7th.  That  at  the  same  time  said  first  deed  was 
signed  and  acknowledged  by  said  Robert  Stout  and 
Jemima  Stout,  his  wife,  to  Mary  Rayl,  said  Robert  and 
wife  conveyed  to  plaintiff,  Andrew  P.  Stout,  a  certain 
tract  of  real  estate,  situate  in  said  county  and  State, 
and  also  conveyed  to  each  of  the  defendants  by  sep- 
arate deeds,  a  certain  tract  of  real  estate,  situate  in 
said  county  and  State,  each  of  which  said  deeds  was 
placed  in  the  envelope  in  which  said  first  deed  to  Mary 
Rayl,  herein  mentioned,  was  placed,  and  each  of  said 
deeds  was  handed  to  said  defendant,  Jemima  Stout, 
by  said  Robert  Stout,  saying  to  her :  "Take  it  and  keep 
it  in  a  safe  place  until  my  death,  and  then  deliver  it 
to  B.  F.  Wells;"  that  said  Jemima  Stout  took  each  of 
said  deeds  and  put  them  in  a  drawer,  which  was  a  safe 
place,  and  kept  possession  of  each  of  them  there  under 
lock  and  key  until  the  death  of  said  Robert;  that  on 
the  death  of  said  Robert  Stout  she  delivered  each  of 
said  deeds  to  said  B.  F.  Wells;  that  there  was  indorsed 
on  each  of  said  deeds  this  language :  "To  be  delivered 
by  B.  F.  Wells,"  and  there  was  indorsed  upon  said  en- 
velope this  language:  "Deeds  to  be  delivered  by  B.  F. 
Wells;"  that  said  B.  F.  Wells,  after  the  death  of 
Robert  Stout,  called  for  and  received  each  of  said 
deeds  from  the  defendant,  Jemima  Stout,  and  had 
each  of  them  recorded  in  the  deed  records  in  Hamil- 
ton county,  and  afterwards  delivered  them  respect- 
ively to  Andrew  P.  Stout,  Jemima  Stout  and  L.  R. 
Stout,  each  of  whom  accepted  the  deed  so  delivered 
and  took  possession  of  the  real  estate  described  there- 
in, and  are  now,  and  ever  since  have  been  in  posses- 
sion thereof;  that  said  Mary  Rayl  had  lived  in  said 
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Stout's  family  twenty-eight  years  prior  to  his  death, 
and  he  adopted  the  plan  of  dividing  his  real  estate  by 
deed,  as  above  found,  instead  of  by  will  or  otherwise, 
which  plan  was,  after  his  death,  ratified,  adopted  and 
acted  upon  by  his  heirs  as  well  as  said  Mary.  iThe 
conclusion  of  law  was  that:  Upon  the  foregoing  facts 
the  court  concludes  the  law  to  be  with  the  defendants, 
and  that  the  plaintiff  take  nothing  by  his  complaint 
and  pay  the  costs,  to  each  of  which  conclusions  of  law 
the  plaintiff  excepted. 

The  complaint  sought  to  set  aside  said  deeds  to 
Mary  Rayl,  and  to  quiet  plaintiff's  alleged  title  in  and 
to  the  undivided  one-third  of  two-thirds  of  said  real 
estate,  as  one  of  the  children  and  heirs  of  Robert 
Stout,  deceased. 

It  is  contended  that  the  conclusion  of  law  stated 
by  the  circuit  court  is  wrong  because,  as  is  claimed, 
first,  that  the  facts  found  show  that  there  never  was  a 
legal  delivery  of  the  deeds,  and  second,  that  the  trans- 
action was  an  attempt  on  the  part  of  the  grantor  to 
make  a  testamentary  disposition  of  his  propery  by 
deed,  and  without  the  legal  formalities  of  a  will. 

The  cases  of  Stewart  v.  Weedy  11  Ind.  92,  and  Squires 
v.  SumvierSy  85  Ind.  252,  are  very  similar  in  their 
facts  to  the  case  at  bar,  and  the  conclusion  there 
reached  fully  supports  the  conclusion  of  law  stated 
in  the  present  case.  In  the  latter  case  it  was  said, 
on  pages  253-4:  "The  deed  was  executed  and  duly 
acknowledged  by  Richard  [Summers],  Sr.,  and 
Paulina,  his  wife,  in  the  presence  of  Thomas  Sutton, 
the  justice  who  took  the  acknowledgment,  and  Aaron 
Summers,  husband  of  the  grantee,  Mary  Summers; 
the  other  grantees  were  Richard  Summers,  Jr.,  and 
Thomas  Summers.  After  the  deed  was  signed  and 
acknowledged,  the  justice  handed  it  to  Richard  Sum- 
mers, Sr.,  who  handed  it  to  Aaron  Summers,  the  hus- 
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band  of  one  of  the  grantees,  saying,  *Take  it  and  give 
it  to  some  one  to  keep  while  I  live,  then  to  be  re- 
corded/ Aaron  took  the  deed,  saying  to  Richard,  Sr., 
*I  will  give  it  to  Paulina,'  Richard,  Sr.,  then  said  to 
her,  *Take  it  and  put  it  away  in  the  drawer,  and  take 
care  of  it  until  I  die;  then  it  is  to  be  recorded.'  *  * 
After  the  execution  of  the  deed  Richard,  Sr.,  expressed 
dissatisfaction  with  the  deed,  and  asked  Paulina  where 
it  was;  when  told  that  it  was  in  the  drawer,  he  said 
that  'they  had  forfeited  it;  that  it  had  never  been  de- 
livered, and  that,  if  it  had  been,  the  other  children 
could  have  it  set  aside;  and  that,  as  soon  as  he  got 
able,  he  wpuld  go  to  town,  and  have  a  deed  made  to 
suit  him.'  This  he  said  in  the  presence  and  hearing 
of  Thomas  Summers,  one  of  the  granteea  Upon  these 
facts;  there  was  no  error  in  the  conclusion  of  the 
court  that  the  title  to  the  land  therein  conveyed  was 
vested  in  the  grantees.  ♦  ♦  ♦  When  a  deed  is  de- 
livered to  a  third  person  for  the  use  of  the  grantee, 
the  deed  will  take  effect  from  the  instant  of  such  de- 
liTery,  if  the  grantor  parts  with  all  control  over  the 
instrument  Stewart  v.  Weed,  11  Ind.  92."  To  the 
same  effect  is  WiUon  v.  GarricOy  140  Ind.  533 ;  Dinidddie 
V.  SmUhy  141  Ind.  318;  Smiley  v.  Smileif,  114  Ind,  258. 

Mr.  Washburn,  in  his  work  on  real  property  (5th 
eci.)>  Vol.  3,  at  pages  319,  320,  states  the  law  thus: 
"Whether  putting  a  deed  into  a  third  person's  hands 
IS  a  present  delivery,  or  an  escrow^  depends  upon  the 
intent  of  the  parties.  If  the  delivery  depends  upon 
the  performance  of  a  condition y  it  is  an  escrow;  other- 
wise it  is  a  present  grants  though  it  be  to  wait  the  lapse 
of  time,  or  happening  of  an  event.  If  it  is  to  be 
delivered  at  the  grantor's  death,  it  is  a  present  deed; 
and  a  quit-claim  by  the  grantee,  intermediate,  would 
pass  his  estate.'' 
Vol,  146—25 
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An  eminent  author  correctly  and  clearly  states  the 
law  thus:  "Where  a  grantor  executes  a  deed  and  de- 
livers it  to  a  third  person  to  hold  until  the  death  of  the 
grantor,  the  latter  parting  with  all  dominion  over  it 
and  reserving  no  right  to  recall  the  deed  or  alter  its 
provisions,  it  seems  to  be  settled  by  the  weight  of  au- 
thority that  the  delivery  is  effectual,  and  the  grantee 
on  the  death  of  the  grantor  succeeds  to  the  title.  A 
delivery  of  this  kind  may  be  considered  in  effect  an 
escrow^  but  differs  from  that  in  the  fact  that  a  delivery 
in  escrow  is  dependent  upon  the  performance  of  some 
event,  and  not  upon  the  lapse  of  time/'  Devlin  on 
•Deeds,  Vol.  1,  section  280. 

It  is  equally  clear  that  the  transaction  did  not  con- 
stitute an  attempt  to  make  a  testamentary  disposition 
of  the  land  by  the  grantor  in  the  deeds  in  question. 
Oictn  V.  WillianiSy  114  Ind.  179. 

Objection  is  urged  to  the  admission  of  the  testimony 
of  Jemima  Stout  as  to  the  directions  given  by  her  hus- 
band as  to  what  she  should  do  with  the  deeds.  The 
objection  now  urged  to  that  testimony  is,  that  it  does 
not  appear  therefrom  that  these  directions  were  given 
at  the  time  the  deeds  were  deposited  with  her.  But  no 
such  objection  was  stated  at  the  time  the  admission  of 
the  testimony  was  objected  to.  It  has  often  been  de- 
cided by  this  court  that  objections  to  the  admission 
of  evidence  not  stated  at  the  time  it  is  objected  to  can 
not  be  urged  here  on  appeal. 

The  objection  that  such  testimony  was  not  part  of 
the  res  gestae  was  made,  but  the  court,  in  admitting 
the  evidence,  expressly  stated  that  it  was  admitted 
as  a  part  of  the  act  of  delivery.  If  these  directions 
were  in  fact  given  at  a  different  time  than  that  of  the 
delivery  of  the  deeds,  and  thereby  rendered  incom- 
petent, it  was  in  the  power  of  appellant  to  have  so 
shown  by  a  proper  question  to  the  witness;  and  then 
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he  might  have  moved  to  strike  out  the  testimony.  He 
fails  to  make  the  error  alleged  appear  by  the  record, 
and  hence  he  cannot  secure  a  reversal  therefor.  Errors 
which  the  complaining  party  fails  to  make  appear  af- 
firmatively by  the  record  are  not  errors  so  far  as  such 
record  is  concerned. 

There  is  no  foundation  for  appellant's  claim  that 
the  special  finding  is  not  supported  by  the  evidence. 

The  circuit  court  did  not  err  in  its  conclusions  of 
law  and  in  overruling  appellant's  motion  for  a  new 
trial. 

The  judgment  is  affirmed. 


Sibert  et  al.  v.  Coppland  et  al. 

1146    387 
150    585 

[No.  17,097.    FUed  June  9,  1896.    Rehearing  denied  Deo.  4,  1896.]       ^^  ^ 

155_311 

Appeal  and  Ebbob. — Joint  Assignment  of  Errors, — An  assignment  \^^  337 
of  errors  as  follows:  "The  appellants  severally  aver  that  there  is  UjJ  JJl 
error,"  etc.,  setting  out  three  alleged  errors,  is  a  joint  assignment, 
the  word  "severallj"  applying  to  the  specifications  of  error  and 
not  to  the  appellants. 

From  the  Fulton  Circuit  Court.  Affirmed. 
Conner^  Rowley  &  McMahan,  for  appellants. 
Enoch  Myers  and  Borders  &  Borders^  for  appellees. 

Jordan,  J. — ^This  was  an  action  in  the  lower  court 
by  the  appellee  upon  a  promissory  note,  executed  by 
the  appellants,  Albert.  B.  Sibert  and  Augustus  H. 
Swearington,  and  to  set  .aside  an  alleged  fraudulent 
conveyance  as  against  appellants,  Clara  H.  and  Al- 
bert B.  Sibert,  who  are  husband  and  wife.  Other 
causes  against  the  same  parties  by  other  plaintiffs 
were  consolidated  with  this  case  in  the  lower  court, 
and  are  embraced  in  this  appeal.    Upon  a  trial  had, 
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8AISZ.— Delivery.— Where  a  grantor  executes  a  deed,  reserving  no 
right  to  recall  the  deed  or  alter  its  provisions,  and  delivers  it  to  a 
third  person  to  hold  until  his  death  and  then  deliver  same  to  grantee, 
the  delivery  thereof  as  directed  constitutes  an  effectual  legal  de- 
livery, and  on  the  death  of  grantor  the  grantee  succeeds  to  the 
title. 

Appeal  and  Ebsor. — Evidence. — Objections  to  the  admission  of  «vi- 
dence  not  stated  at  the  time  it  is  objected  to  cannot  be  urged  on 
appeal. 

Prom  the  Hamilton  Circuit  Court   Affirmed. 
J.  F.  Neal  and  S.  D.  Stuart,  for  appellant. 

Christian  <Sk  Christian  and  Jesse  E.  HodgiUy  for 
appellees. 

McCabBj  J. — ^The  errors  assigned  on  this  appeal  call 
in  question  the  conclusions  of  law  stated  on  the 
special  finding  of  facts  by  the  circuit  court,  and  the 
action  of  that  court  in  overruling  the  plaintiff's  mo- 
tion for  a  new  trial.  The  substance  of  the  special  find- 
ing is  as  follows : 

1st.  That  Robert  Stout  died  intestate  on  June  18, 
1895,  leaving  surviving  him  as  his  only  heirs  at  law 
the  defendant,  Jemima  Stout,  his  widow,  Lucius  Stout, 
Mary  Ann  Allen  and  Andrew  P.  Stout,  his  children. 

2d.  That  on  the  22d  day  of  October,  1881,  Robert 
Stout,  by  warranty  deed,  his  wife,  Jemima,  joining 
therein,  conveyed  to  the  defendant,  Mary  Rayl,  cer- 
tain described  real  estate,  situate  in  Hamilton  county, 
Indiana,  containing  sixty  acres.  Said  deed  was  duly 
acknowledged  on  said  day  before  a  justice  of  the 
peace;  that  thereafter,  on  said  day,  said  deed  was 
handed  to  the  defendant,  Jemima  Stout,  by  said  Robert 
Stout,  he  saying  to  her,  "take  it  and  keep  it  in  a  safe 
place  until  my  death,  then  deliver  it  to  B.  F.  Wells;" 
that  said  Jemima  Stout  took  said  deed  and  put  it  in 
a  drawer,  which  was  a  safe  place,  and  kept  possession 
of  it  there  under  lock  and  key  until  the  death  of  said 
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Eobert  Stout,  whereupon  she  delivered  said  deed  to 
said  B,  F.  Wells;  that  said  deed  on  the  day  of  its  ex- 
ecution was  put  into  an  envelope  by  said  Robert  Stout 
and  sealed  up,  and  there  were  indorsed  on  said  en- 
velope the  words:  "Deeds  to  be  delivered  by  B.  F. 
Wells  after  my  death,"  and  there  "were  indorsed  on 
said  deed  the  words :  "After  my  death  this  deed  to  be 
delivered  by  B,  F.  Wells;"  that  said  B.  F.  Wells,  pur- 
suant to  the  instructions  given  him  by  Robert  Stout 
in  his  life  time,  called  for  and  received  said  deed  after 
the  death  of  said  Robert  Stout,  from  the  defendant, 
Jemima  Stout,  and  caused  the  same  to  be  recorded  in 
the  deed  records  of  the  county;  and  after  said  deed 
had  been  so  recorded  he  delivered  it  to  the  defendant, 
Mary  Rayl,  who  accepted  the  same  and  went  into  pos- 
session of  said  real  estate. 

3d.  That  on  Februarj^  9,  1884,  said  Robert  Stout, 
by  warranty  deed,  his  wife,  Jemima  Stout,  joining 
therein,  conveyed  to  the  defendant,  Mary  Rayl,  certain 
other  described  real  estate,  situate  in  the  county  of 
Hamilton,  and  State  of  Indiana,  containing  twenty 
acres,  more  or  less;  that  said  deed  was  duly  acknowl- 
edged before  a  justice;  that  on  said  day  after  said  deed 
had  been  duly  signed  and  acknowledged,  said  Robert 
Stout  handed  said  deed  to  the  said  defendant,  Jemima 
Stout,  saying  to  her:  "Take  it  and  keep  it  in  a  safe 
place  until  after  my  death,  then  deliver  it  to  B.  F. 
Wells;"  that  said  Jemima  Stout  took  said  deed  and 
put  it  in  a  drawer,  which  was  a  safe  place,  and  kept 
possession  of  it  there  under  lock  and  key  until  the 
death  of  said  Robert  Stout;  that  thereupon  she  deliv- 
ered said  deed  to  B.  F.  Wells;  that  said  deed  on  the 
day  of  its  execution  was  put  into  an  envelope  and 
sealed  up,  and  there  was  endorsed  on  said  envelope 
this  language:  "Deeds  to  be  delivered  by  B.  F.  Wells 
after  my  death ;"  and  there  was  endorsed  on  said  deed 
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Axtel  V.  ChasCy  83  Ind.  546;  Hanover ^  etc.y  Tp.  v.  Oanij 
125  Ind.  557. 

Appellants  cannot  in  this  manner  separately  assign 
errors,  and  the  assignment  must  be  held  to  be  joint  as 
to  all  and  not  separate  as  to  any  of  the  parties.  Such 
an  assignment  can  no  more  perform  the  office  of  a  sep- 
arate one,  than  can  a  demurrer  formed  in  like  manner 
answer  for  or  have  the  eflfect  of  a  separate  demurrer, 
and,  like  a  joint  demurrer,  if  not  well  taken  as  to  all, 
it  will  not  be  available  as  to  any.  Eichbredt  v..  Anger- 
man^  80  Ind.  208. 

No  claim  is  urged  by  counsel  that  the  appellant, 
Swearington,  is  injuriously  affected  by  the  rulings  of 
the  trial  court,  to  which  error  is  imputed  by  the  as- 
signment, and  in  fact  the  record  discloses  that  he  is 
not  so  affected,  hence  it  follows  that,  under  the  rule 
stated,  the  assignment  cannot  be  of  avail  to  either  of 
his  co-appejlants,  and  therefore  no  question  is  pre- 
sented upon  the  merits  of  the  appeal. 

Judgment  affirmed. 


Barber  et  al.  v.  Barber  et  al. 

[No.  17,811.    Filed  Oct.  2,  1896.     Rehearing  denied  Dec.  4,  1896.] 

Appeal. — Bill  of  Exceptions. —  Record. — A  bill  of  exceptions  con- 
taining the  evidence  signed  by  the  judge  and  properly  entered  in 
the  order  book  in  term  time  as  one  of  the  entries  in  the  cause,  is  a 
part  of  the  record. 

RESULTma  Tritst. — Conveyance  to  a  Person  Not  Paying  Considera- 
tion.— Statutes  Construed. — Under  the  last  clause  of  section  8898, 
Bums'  R.  S.  1894  (2976,  R  S.  1881),  construed  with  sectiqn  8896, 
Bums'  R.  S.  1894  (2974,  R.  S.  1881),  when  a  conveyance  for  a  valu- 
able consideration  is  made  to  one  person,  and  the  consideration 
therefor  paid  by  another,  no  use  or  trust  results  in  favor  of  the 
latter,  imless  it  shall  be  made  to  appear  that  by  agreement,  with- 
out any  fraudulent  intent,  the  person  to  whom  the  conveyance 
was  made  was  to  hold  the  land  in  trust  for  the  one  paying  the 
purchase-money. 
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From  the  Hamilton  Circuit  Court.    Reversed. 

Christian  &  Christian  and  T.  J.  Bishop^  for  appel- 
lants. 

.  Roberts  &  Vestal  and  Shirts  &  Kilboume,  for  ap- 
pellees. 

Monks,  C.  J. — This  is  an  appeal  from  an  interlocu- 
tory order  appointing  a  receiver  upon  application  of 
appellees,  who  were  the  plaintiffs  in  the  court  below. 

The  errors  assigned  call  in  question  the  action  of 
the  court  in  appointing  a  receiver. 

It  is  urged  by  api)ellees  that  the  bill  of  exceptions, 
containing  the  evidence  given  at  the  hearing  of  the 
application  for  the  appointment  of  a  receiver,  is  not 
in  the  record,  and  cannot  be  considered  in  determin- 
ing the  question  presented.  The  order  appointing  a 
receiver  was  made  December  3,  1895,  in  term  time, 
and  on  December  6th,  in  open  court,  during  the  same 
term  of  court,  appellants  filed  their  bill  of  exceptions, 
containing  the  evidence  signed  by  the  judge,  and  a 
proper  term-time  order-book  entry  of  such  fact  was 
made.  This  entry,  being  made  in  term  time,  became 
one  of  the  entries  in  the  cause,  and  the  bill  of  excep- 
tions was  a  part  of  said  entry,  and  was  also  a  paper 
in  the  cause,  and  therefore  a  part  of  the  record  under 
the  provisions  of  section  641,  Burns'  R  S.  1894  (629, 
E.  S.  1881). 

As  the  evidence  was  not  taken  by  a  shorthand  re- 
porter, there  was  no  longhand  manuscript  of  the  evi- 
dence, but  the  clerk  has  copied  said  entry  and  the  bill 
of  exceptions  containing  the  evidence  as  a  part  of  it 
into  the  transcript,  as  required  by  section  662,  Burns' 
R.  S.  1894  (650,  R.  S.  1881).  The  certificate  of  the 
clerk  that  "the  transcript  contains  a  full,  true  and 
complete  copy  of  all  the  papers  and  entries  in  the 
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cause/^  is  therefore  sufficient,  and  the  evidence  is 
properly  in  the  record. 

In  Richtpine  v.  J  ones  j  140  Ind.  289,  and  Morrison  \. 
Morrison^  144  Ind.  379,  cited  by  appellees,  the  tran- 
script contained  no  order-book,  or  other  entry  show- 
ing that  the  bill  of  exceptions  had  been  filed;  those 
cases  are,  therefore,  not  in  point  here. 

Api)ellees  say  in  their  brief  that  "the  complaint  is 
founded  upon  the  last  clause  of  section  3398,  Burns' 
,  It.  S.  1894  (2976,  R.  S.  1881).^'  Under  this  clause,  con- 
strued in  connection  with  section  3396,  Burns'  R  S. 
1894  (2974,  R.  S.  1881),  when  a  conveyance  for  a  valu- 
able consideration  is  made  to  one  person  and  the  con- 
sideration therefor  paid  by  another,  no  use  or  trust  re- 
sults in  favor  of  the  latter,  unless  it  shall  be  made  to 
appear  that  by  agreement,  without  any  fraudulent 
intent,  the  i)er8on  to  whom  the  conveyance  was  made 
was  to  hold  the  land  in  trust  for  the  one  paying  the 
purchase-money. 

To  entitle  appellees  to  the  appointment  of  a  receiver 
upon  their  theory  of  the  case,  it  was  necessary  to 
prove,  not  only  the  agreement  on  the  part  of  appel- 
lant, Elvira  Barber,  to  hold  in  trust  for  her  husband, 
John  M.  Barber,  under  whom  appellees  claim  title,  but 
also  that  the  convevance  was  taken  in  her  name  with- 

mi 

out  any  fraudulent  intent  Section  3398  (2976),  supra; 
Marcilliat  v.  MarcilHat^  125  Ind.  472;  Parmlee  v.  SloaHy 
37  Ind.  469;  GUdewcll  v.  Spaugh,  26  Ind.  319. 

There  is  no  allegation  in  the  verified  complaint, 
which  was  read  in  evidence,  that  the  conveyance  was 
taken  in  the  name  of  appellant,  Elvira  Barber,  with- 
out any  fraudulent  intent;  this,  however,  would  not 
be  fatal  if  such  essential  fact  was  established  by  the 
other  evidence.  Sullivan  Electric  lAghty  etc.,  Go.  v.  Blue^ 
142  Ind.  407.    But  there  was  no  evidence  given  upon 
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this  subject  Appellees,  therefore,  failed  to  establish 
aoy  title  upon  their  own  theory  of  the  case.  * 

It  follows  that  the  evidence  did  not  entitle  appel- 
lees to  the  appointment  of  a  receiver. 

Under  this  view  we  need  not,  and  do  not  decide 
whether  a  wife  can,  since  the  taking  eflEect  of  section 
6960,  Burns^  R.  S.  1894  (5115,  R.  S.  1881),  make  a  valid 
agreement  with  her  husband  to  hold  property  in  trust 
for  him  under  the  provisions  of  section  3398  (2976). 

The  interlocutory  order  appointing  a  receiver  is  re- 
versed. 


BOWEK  ET  AL.  V.  BoWER  ET  AL.  M6~Wi 

[No.  17,936.     raed  December  15,  1896.1  IfLJ!? 

*■  ■•  146    393 

Trial. — Venire  de  Novo. — Special  Verdict — ^A  special  Terdict  is  not  iso  I6i 

subject  to  a  motion  for  a  venire  de  novo  when  it  finds  facts  suffi-  — ' 

cient  to  enable  the  court  to  pronounce  judgment  thereon,  although 
the  jury  fails  to  find  upon  all  the  issues. 

Same. — Special  Verdict — Statute  Construed. — Under  section  555, 
Bums'  R.  S.  1894  (546  R.  S.  1881),  providing  for  a  special  verdict, 
as  amended  by  the  Act  of  March  11, 1895  (Acts  of  1895,  p.  248), 
when  there  is  a  demand  for  such  a  verdict  upon  ''all  the  issues 
of  the  cause,"  a  general  verdict  is  not  contemplated,  but  leaves 
the  court  to  pronoimce  its  judgment  upon  the  special  verdict. 

Sahb.  -^Instructions. — ^Where  the  court  of  its  own  motion  gave  in- 
structions numbered  1  to  6,  and  at  the  request  of  plaintiff  another 
set  of  instructions  numbered  1  to  10,  an  assignment  of  errors  that 
**  the  court  erred  in  giving  instructions  numbered  1  to  6  inclusive," 
refers  to  those  given  on  court's  own  motion. 

Same. — Under  section  555,  Bums'  R.  S.  1894,  as  amended  by  Act  of 
March  11,  1895,  the  absence  of  the  usual  concluding  formula,  to- 
wit:  '*If,  upon  the  facts  found,  the  law  is  with  the  plaintiff,  then 
we  find  for  the  plaintiff;  if  the  law  is  with  the  defendant,  then  we 
find  for  the  defendant,"  will  not  vitiate  a  special  verdict. 

From  the  Clark  Circuit  Court.  Affirmed. 

M.  Z.  Stannard,  H.  E.  Jewett  and  C.  L.  Jewett,  for 
appellants. 

J.  K.  Marsh  and  W.  H,  Watson,  for  appellees. 

Jordan,  C.  eT. — This  was  an  action  by  the  appellees 
to  contest  the  validity  of  the  will  of  Andrew  Bower, 


^ 
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executed  on  September  5,  1887.  The  testator  died  in 
Clark  county,  Indiana,  July  18,  1892,  leaving  the  re- 
spective parties  to  this  proceeding  as  his  heirs  at  law. 
The  grounds  of  the  contest  are: 

1st  That  the  testator,  at  the  time  of  the  execution 
of  the  will,  was  of  unsound  mind. 

2d.     That  it  was  unduly  executed. 

3d.  That  it  was  procured  to  be  executed  through 
fraud  of  the  defendants 

Upon  a  special  verdict  of  the  jury,  the  court  ren- 
dered its  judgment  in  favor  of  the  appellees,  adjudg- 
ing the  will  to  be  null  and  void. 

This  is  the  second  appeal  by  the  appellants  to  this 
court.  Bower  v.  BoweVj  142  Ind.  194.  The  principal 
errors  assigned  and  urged  to  secure  a  reversal  of  the 
judgment  are:  1st  Overruling  appellants'  motion 
for  a  venire  de  novo.  2d.  Sustaining  appellees'  motion 
for  judgment  on  the  verdict  of  the  jury.  3d.  Overrul- 
ing motion  for  a  new  trial. 

The  special  verdict  was  framed  under  section  546, 
R  S.  1881  (555,  Bums'  R.  S.  1894),  as  amended  by  an 
act  approved  March  11,  1895  (Acts  1895,  p.  248),  and 
consisted  of  a  number  of  interrogatories  submitted  to 
and  answered  by  the  jury.  An  examination  of  the 
verdict  discloses  that  the  jury  responded  to  and  found 
upon  the  issues  involved  in  the  action. 

Under  the  rule  which  now  prevails  in  this  jurisdic- 
tion, a  special  verdict  is  not  subject  to  a  motion  for  a 
venire  de  novo  when  it  finds  facts  sufficient  to  enable 
the  court  to  pronounce  judgment  thereon,  although 
the  jury  fails  to  find  upon  all  the  issues.  Boards  ctc.y 
X.  Pearson^  120  Ind.  426,  16  Am.  St  325,  and  cases 
there  cited. 

Three  hundred  and  ninety-five  interrogatories  were 
answered  by  the  jury,  many  of  these  were  wholly  un- 
necessary, and  could  be  of  no  useful  purpose,  and  only 
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seryed  to  perplex  and  consume  the  time  of  the  jury. 
It  is  insisted  by  counsel  for  appellant  that,  in  addition 
to  the  answers  of  the  jury  to  these  interrogatories, 
that  there  should  have  been  a  general  verdict,  finding 
in  favor  of  the  plaintiffs,  in  order  to  authorize  the  court 
to  render  judgment  in  their  favor,-  and  for  this  reason 
it  is  also  contended  that  a  venire  de  novo  should  have 
been  awarded.  The  special  verdict  in  this  case,  at  the 
request  of  appellants,  was  directed  by  the  court  to  be 
returned  upon  all  of  the  issues  in  the  cause.  In  an- 
swer to  appellant's  contention,  we  think  that  it  was 
the  evident  purpose  of  the  legislature,  by  the  amend- 
ment, to  change  the  practice  as  it  formerly  existed, 
under  the  section  amended,  of  permitting  the  court  to 
submit  to  the  jury  two  special  verdicts  drafted  by  the 
respective  parties,  in  a  narrative  form,  leaving  the 
jurors  to  accept  and  return  the  one  which  they  con- 
sidered the  evidence  sustained;  and  in  the  future  to 
require  that  a  special  verdict  shall  be  framed  by 
means  of  interrogatories,  each  of  which  is  to  be  an- 
swered by  the  jury,  under  the  evidence,  and  each  to  be 
so  framed  as  to  require  the  finding  thereon,  to  em- 
brace but  a  single  fact  The  statute,  as  amended,  di- 
rects that  counsel  on  either  side  shall  prepare  such 
special  verdict,  meaning  and  intending  that  counsel 
on  each  side  shall  prepare  such  a  number  of  interroga- 
tories as  may  be  necessary  to  cover  all  of  the  facts 
material  to  the  issues  in  the  action,  all  of  which  inter- 
rogatories are  to  be  submitted  to  the  court,  subject  to 
its  change,  modification  and  final  approval.  When  so 
approved  the  court  should  cause  them  to  be  numbered, 
not  in  separate  sets,  but  as  an  entirety,  from  one  to  the 
close,  and  submit  them  to  the  jury,  with  the  instruc- 
tion that  each  be  answered  and  all  returned  as  a 
special  verdict  in  the  cause. 

When  the  demand  is  for  such  a  verdict  upon  "all  of 
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the  issues  of  the  cause/'  then  it  must  be  so  framed  as 
to  embrace  and  cover  all  facts  material  to  the  issues 
involved,  and  in  this  event  the  statute,  as  amended, 
does  not  contemplate  a  general  verdict,  but  leaves  the 
court  to  pronounce  its  judgment  upon  the  special  ver- 
dict, as  was  the  former  practice.  In  the  event,  how- 
ever, the  demand  is  not  for  a  special  finding  upon  all 
of  the  issues,  but  for  a  special  finding  by  the  jury  upon 
a  part  only  of  the  material  facts,  then,  in  addition  to 
this,  the  jury  must  be  instructed  by  the  court  to  re- 
turn a  general  verdict,  and  in  such  a  case,  they  are 
only  required  to  answer  the  interrogatories  submitted 
to  them,  in  the  event  a  general  verdict  is  returned. 
Under  this  latter  practice,  the  special  finding  of  facts 
still  controls  the  general  verdict,  as  provided  by  sec- 
tion 556,  Burns'  R.  S.  1894  (547,  R  S,  1881).  In  other 
words,  when  the  request  is  not  for  a  special  finding 
upon  all  of  the  issues,  but  only  upon  some  particular 
question  of  fact  germane  to  the  issues,  we  are  of  the 
opinion  that  the  legislature,  by  the  amendment,  did 
not  intend  to  change  the  law  in  this  respect,  but  has 
left  it  substantially  as  it  was  prior  to  the  passage  of 
the  amendatory  act 

It  is  further  urged  that,  in  case  the  verdict  in  dis- 
pute can  be  considered  as  a  special  one,  that  it  is 
nevertheless  insufficient,  for  the  further  reason  that 
it  does  not  conclude  with  the  usual  formula,  to- wit: 
"If,  upon  the  facts  found,  the  law  is  with  the  plain- 
tiff, then  we  find  for  plaintiff,  if  the  law  is  with  the 
defendant,  then  we  find  for  the  defendant."  While  it 
in  the  proper  practice  for  a  special  verdict  to  contain  a 
formal  conclusion  substantially  as  the  one  insisted 
upon  by  counsel,  still  the  absence  of  such  a  conclusion 
will  not  vitiate  a  special  verdict,  which  in  other  re- 
spects is  sufficient  Louisville^  etc.^  R.  W.  Co.  v.  Lueas^ 
119  Ind.  583;  Evansville,  etc.,  R.  R.  Co.  v.  Taft,  2  Ind. 
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A  pp.  237.     The  court  did  not  err  in  overruling  the 
motion  for  a  venire  de  novo. 

The  next  insistence  is  that  certain  instructions  given 
by  the  court  on  its  own  motion,  and  others  given  at 
the  request  of  appellees,  are  erroneous.  Two  sets  of 
instructions  appear  in  the  record.  The  first  consisting 
of  those  given  by  the  court  on  its  own  motion.  These 
are  numbered  from  one  to  six.  The  second  set  em- 
braces those  given  at  the  request  of  appellees,  and  are 
numbered  from  one  to  ten.  The  third  assignment  of 
reasons  for  a  new  trial,  as  it  appears  in  the  motion, 
is  as  follows:  "3d.  Because  the  court  erred  in  giving 
to  the  jury  instructions  numbered  one  to  six  inclusive, 
and  in  each  thereof."  This  is  the  only  assignment  in 
the  motion  for  a  new  trial  based  upon  the  giving  of 
instructions.  It  is  evident,  therefore,  that  the  only  in- 
structions, the  giving  of  which  was  assigned  as  a 
ground  for  a  new  trial,  were  those  numbered  from  one 
to  six,  given  by  the  court  on  its  own  motion.  The  giv- 
ing of  the  other  ten  charges,  at  the  request  of  appel- 
lees, not  being  assigned  as  a  ground  for  a  new  trial,  for 
this  reason  presents  no  question  for  our  consideration. 
We  have  examined  the  instructions  given  by  the  court 
upon  its  own  motion,  and  we  are  of  the  opinion  that 
when  they  are  construed  as  a  whole,  as  they  must  be, 
that  they  are  not  open  to  the  criticism  of  appellants. 
These  charges,  in  eflfect,  advised  the  jurors  as  to  the 
nature  or  character  of  the  special  verdict,  which  they 
were  required  to  return,  and  as  to  the  issues  involved 
in  the  action,  and  also  in  regard  to  the  rules  for  weigh- 
ing or  reconciling  conflicting  evidence.  While  some 
of  the  expressions  or  terms  employed  by  the  court  may 
possibly  be  subject  to  some  objections,  nevertheless 
the  charges  as  a  whole  fairly  advised  the  jury  as  to  its 
duty  relative  to  the  special  finding  of  facts,  and  in  no 
manner  were  they  harmful  to  appellants.    While  we 
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cannot  consider  the  objections  urged  against  the  in- 
structions given  at  the  request  of  appellees,  for  the 
reason  heretofore  stated,  and  while  we  do  not  mean 
to  intimate  that  they  were  not  a  correct  exposition  of 
the  law  pertaining  to  the  issues,  had  the  verdict  been 
a  general  instead  of  a  special  one,  however,  we  again 
repeat,  that  where  there  is  a  special  verdict  to  be  re- 
turned upon  all  of  the  issues,  as  in  the  case  at  bar, 
there  is  no  use  nor  propriety  in  the  trial  court  giving 
general  instructions  covering  the  law  of  the  case. 

It  is  to  be  regretted  that  trial  judges,  where  there 
is  a  special  verdict,  so  frequently  fail  to  observe  this 
rule.  See  Elliott's  App.  Proced.,  section  645,  and  the 
authorities  there  cited;  LouisvillCy  etc.,  R.  W.  Co.  v. 
Lynch  (Ind.  Sup.),  44  N.  E.  997,  and  the  long  list  of 
cases  there  cited. 

Appellants  contend  that,  under  the  special  finding 
of  facts,  the  court  erred  in  overruling  the  motion  for 
judgment  in  their  favor.  Among  other  material  facts 
the  following  are  disclosed  by  the  jury's  answers  to 
the  following  interrogatories,  which  formed  part  of 
the  special  verdict: 

"237.  Did  Andrew  Bower,  at  the  time  of  the  al- 
leged execution  of  the  paper  writing,  which  is  the  sub- 
ject of  this  contest,  have  mind  and  memory  sufficient 
to  understand  the  ordinary  affairs  of  life  and  act  with 
discretion  therein;  and  did  he  know  his  children  and 
grandchildren,  and  have  a  general  knowledge  of  the 
estate  of  which  he  was  possessed?    Ans.    No. 

"238.  Did  Andrew  Bower,  at  the  time  of  the  al- 
leged execution  of  the  paper  writing,  which  is  the  sub- 
ject of  this  contest,  have  mind  and  memory  sufficient 
to  understand  the  ordinarv  affairs  of  life,  the  value 
and  extent  of  his  property,  the  number  and  names  of 
the  persons  who  were  the  natural  objects  of  his 
bounty,  their  deserts  with  reference  to  their  conduct 
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and  treatment  of  him,  their  capacity  and  necessity, 
and  did  he  have  sufficient  active  memory  to  retain  all 
these  facts  in  his  mind  long  enough  to  have  his  will 
prepared?    Ans.    No. 

"Did  Andrew  Bower,  whose  will  is  the  subject  of 
this  contest,  on  the  26th  day  of  August,  1887,  have  a 
general  knowledge  of  the  estate  of  which  he  was  pos- 
sessed?   Ans.  No." 

We  think  it  is  clearly  established  by  the  above  find- 
ing of  facts  that  the  testator,  at  the  time  he  executed 
the  will  in  dispute,  did  not  possess  sufficient  mental 
capacity,  under  the  law,  to  make  a  will  disposing  of 
his  estate.  Todd  v.  Fenton^  66  Ind.  25;  Loicder  v.  Lowder^ 
58  Ind.  538;  Durham  v.  Smithj  120  Ind.  463;  Burkhart 
V.  Oladishy  123  Ind.  337;  Harrison  v.  Bishop^  131  Ind. 
161. 

The  verdict  fully  supports  the  judgment,  and  there 
is  evidence  supporting  the  former. 

No  available  error  appearing  in  the  record,  the 
judgment  is  affirmed. 


Forgy  v.  Davenport. 
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Husband  and  Wnra.— Wt/c'*  Separate  Estate.— Widow  Remarrying. 
— Right  of  Alienation. — Descent. — The  provision  of  section  2641, 
Bums'  R.  8.  1894  (2484,  R.  S.  1881),  that  if  a  widow  shall  many  a 
second  or  subsequent  time,  holding  real  estate  by  virtue  of  any 
previous  marriage  and  there  be  children  alive  by  such  marriage, 
she  cannot  alienate  such  real  estate  during  such  second  or  subse- 
quent marriage,  does  not  preclude  her  from  leasing  the  real  estate 
for  the  period  of  her  natural  life. 

Prom  the  Miami  Circuit  CJourt  Reversed. 

Mitchell^  Antrim  &  McC Untie  and  Nelson  &  Myers, 
for  appellant. 

Pettit  &  Stitty  for  appellee. 
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McOabe,  J. — The  appellee  brought  suit  in  the  Wa- 
bash Circuit  Court  to  set  aside  a  written  lease  by  her 
to  appellant  of  certain  lands,  situate  in  Wabash 
county,  and  to  quiet  her  alleged  title  thereto.  The 
venue  was  changed  to  the  Miami  Circuit  Court 

That  court  overruled  a  demurrer  to  the  complaint 
for  want  of  sufficient  facts,  and  the  defendant  refus- 
ing to  plead  further  or  amend,  the  plaintiff  had  judg- 
ment. 

It  appears  from  the  complaint  that  John  McEnder- 
fer  died  on  December  1,  1886,  seized  in  fee-simple  of 
certain  lands  in  Wabash  county,  particularly  de- 
scribed among  which  was  the  123  acres  of  land  now  in 
controversy,  leaving  surviving  him  the  plaintiff  as  his 
widow,  and  Eldora  McEnderf er,  who  is  still  living,and 
a  minor,  the  fruit  of  said  marriage,  as  his  only  heirs 
at  law;  that  said  123  acres  was  duly  set  off  to  said 
plaintiff  in  partition  proceedings  as  her  undivided  in- 
terest in  the  realty  of  which  her  said  husband  died 
seized;  that  afterward, on  January  1, 1889, the  plaintiff 
intermarried  with  John  H.  Davenport,  who  is  still  liv- 
ing, and  she  has  ever  since  been  and  is  now  his  lawful 
wife;  that  thereafter,  to-wit:  on  January  15, 1892,  and 
while  still  the  wife  of  said  Davenport  and  the  owner 
of  said  land,  she  and  her  said  husband  executed  to  the 
defendant  a  lease  of  said  land  for  the  consideration  of 
$1,000.00  for  the  term  of  her  natural  life,  reading  as 
follows: 

"January  15, 1892. 

"This  agreement  witnesseth,  that  for  and  in  consid- 
eration of  the  sum  of  $1,000.00,  this  day  paid  Sarah  M. 
Davenport  by  Geo.  B.  Forgy,  of  Cass  county,  Indiana, 
the  receipt  whereof  is  hereby  acknowledged,  Sarah  M. 
Davenport  and  John  H.  Davenport,  of  Wabash 
county,  Indiana,  have  this  day  leased  to  George  B. 
Forgy,  of  Cass  county,  Indiana,  for  the  term  of  the 
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natural  life  of  said  Sarah  M.  Davenport,  the  follow- 
ing lands  in  Wabash  county,  Indiana,  to-wit:  The 
south  123  acres  off  of  the  south  end  of  the  east  half  of 
section  6,  town  29,  north  of  range  6  east,  being  the 
same  lands  mortgaged  as  described  in  Record  4,  at  pp. 
30  and  31,  of  the  mortgage  records  of  Wabash  county, 
Indiana. 

Sarah  M.  Davenport. 
Jno.  H.  Davenport." 

"Acknowledged  January  15,  1892;  recorded  Jan- 
uary 19, 1892,  in  O  38." 

That  defendant  caused  said  instrument  to  be  duly 
recorded  in  the  records  of  Wabash  county  aforesaid, 
on  January  19,  1892,  in  record  O,  and  has  ever  since 
claimed,  and  now  claims,  that  the  same  is  in  full  force 
in  law;  that  said  lease  is  void;  that  defendant  is  claim- 
ing to  be  entitled  to  possession  under  said  lease,  which 
casts  a  cloud  upon  plaintiff's  title  and  fee-simple  own- 
ership. Wherefore  plaintiff  prays  the  court  that  de- 
fendant's claim  be  declared  null  and  void  and  that 
plaintiff's  title  to  said  real  estate  be  quieted. 

The  precise  question  here  involved  has  never  yet 
been  decided  by  this  court,  though  a  great  many  de- 
cisions have  been  made  from  which  the  inference  may 
be  drawn  that  a  lease  of  the  kind  here  involved  would 
be  void.  The  most  prominent  of  that  kind  of  cases,  and 
the  one  most  relied  on  by  the  appellee  to  sustain  the 
ruling  of  the  trial  court  in  holding  the  lease  void,  is 
Vinnedge  v.  Shufferj  35  Ind.  341.  That  was  an  attempt 
to  foreclose  a  mortgage  executed  by  a  married  woman 
and  her  husband  on  real  estate  held  by  her  in  virtue  of 
a  previous  marriage.  The  eighteenth  section  of  the 
statute  of  descents  then  read:  "If  a  widow  shall 
marry  a  second  or  any  subsequent  time,  holding  real 
estate  in  virtue  of  any  previous  marriage,  such  widow 
Vol.  146—26 
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may  not,  during  such  marriage,  with  or  without  the 
assent  of  her  husband,  alienate  such  real  estate,  and 
if,  during  such  marriage,  such  widow  shall  die,  such 
real  estate  shall  go  to  her  children  by  the  marriage  in 
virtue  of  which  such  real  estate  came  to  her,  if  any 
there  be/' 

This  court  said  in  that  case  that:  "The  restraint 
upon  alienation,  by  the  terms  of  the  statute,  is  as  ab- 
solute where  there  are  no  children  of  the  marriage  in 
virtue  of  which  she  received  the  property,  as  where 
there  are.  The  object  of  the  statute  seems  to  be  two- 
fold, first  to  protect  a  woman  who  has  thus  received 
real  estate  by  virtue  of  a  former  marriage  from  im- 
provident and  injudicious  alienations  thereof  during  a 
second  or  subsequent  marriage,  and  second,  to  pre- 
serve the  property  for  the  children  of  the  marriage  in 
virtue  of  which  she  received  it,  where  there  are  such 
children,  in  case  of  her  death  during  such  second  or 
subsequent  marriage/' 

It  was  held  that  the  mortgage  was  in  some  sense  an 
alienation  and  fairly  within  the  prohibition  of  the 
statute,  because  it  might  in  many  cases  be  an  indirect 
mode  of  alienation,  thereby  violating  the  maxim,  that 
what  cannot  be  done  directly  cannot  be  done  indi- 
rectly. 

The  court  refused  to  follow  the  contention  of  coun- 
sel in  that  case,  that  the  wife  might  alienate  an  estate 
in  such  real  estate,  during  her  life  and  the  fee  con- 
ditionally,  because  it  would  defeat  one  of  the  purposes 
of  the  statute,  namely  to  protect  her  against  improvi* 
dent  and  injudicious  alienations  thereof  during  a  sec- 
ond or  subsequent  marriage. 

This  case  was  follow^ed  by  many  cases  ajBOrming  the 
same  doctrine,  one  of  which  is  SebreU  v.  Hughes^  72 
Ind.  186.  That  was  a  case  where  the  widow  holding 
real  estate  by  virtue  of  the  previous  marriage  had 
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married  a  second  time,  and  with  her  second  husband 
attempted  to  convey  such  real  estate.  It  was  there 
said  that:  "It  is  doubtless  true,  that  the  deed  of 
Nancy  J.  Francis  and  her  husband  to  Hughes 
conveyed  no  title.  Said  Nancy  had  a  good  title 
and  estate  in  fee-simple,  but  by  reason  of  section* 
18  of  the  law  of  descent,  1  R.  S.  1876,  p.  411,  she 
was,  during  coverture  of  her  second  marriage,  for- 
bidden to  convey.  This  disability,  being  for  her  own 
benefit,  as  well  as  that  of  her  own  children  by  her  first 
husband,  her  deed  constituted  no  estoppel  against  her, 
and  if  she  had  chosen  to  reassert  her  title  and  reclaim 
the  i>ossession  at  any  time,  she  could  have  done  so." 
Citing  several  cases,  among  which  is  Vinnedge  v.  Shaf- 
feTj  supra.  To  the  same  effect  as  to  an  attempt  to  con- 
vey by  deed  are  Knight  v.  McDonald^  37  Ind.  463; 
OrinerY.  Butler,  61  Ind.  362;  Edmonson  r.  Com,  62 
Ind.  17;  Avery  v.  Akins,  74  Ind.  283;  Insurance  Co,  v. 
Athon,  78  Ind.  10  ;  Mattox  v.  Hightshu^^  39  Ind.  95 ; 
Marsh  v.  Thompson,  102  Ind.  272. 

Other  cases  of  mortgages  by  the  widow  and  her  sub- 
sequent husband  of  real  estate  held  by  her  in  virtue  of 
her  previous  marriage  have  followed  Vinnedge  v.  Shaf- 
fer, supra,  holding  such  mortgages  void,  namely: 
Bowers, Admr.,Y.  VanWinkle,  41  Ind.  432;  McCullough 
V.  Davis,  108  Ind.  292;  Aetna,  etc., Ins.  Co.  v.  Buck, 
108  Ind.  174. 

It  has  also  been  held  that  such  real  estate  so  held 
by  such  widow  who  has  married  a  second  or  subse- 
quent time  cannot  be  sold  on  execution  against  her 
during  such  subsequent  marriage,  by  reason  of  the  re- 
straint upon  alienation,  imposed  by  said  section  of  the 
statute,  in  Schlemmcr  v.  Rosshr,  59  Ind.  326;  Miller  v. 
Nohle,  86  Ind.  527,  and  Smith  v.  Beard,  73  Ind.  159. 

All  these  cases,  it  is  argued,  inferentially  hold  that 
such  widow,  during  such  subsequent  marriage,  cannot 
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alienate  a  life  estate  in  such  lands  by  a  lease  or  other- 
wise. Because  it  is  claimed  that  the  mortgages,  vol- 
untarj'^  deeds  and  sheriff's  sales  involved  in  those  cases 
might  have  been  upheld  to  the  extent  of  conveying  a 
life  estate  if  the  statute  does  not  restrain  the  aliena- 
•tion  of  a  life  estate.  But  none  of  the  cases  referred  to 
assign  any  reason  for  the  holding  but  the  first  two, 
and  they  assign  the  reason  that  one  of  the  objects  of 
the  restraint  upon  alienation  was  to  protect  the 
woman  from  improvident  and  injudicious  alienations 
during  a  second  or  subsequent  marriage. 

As  to  the  power  of  a  court  to  declare  a  deed  pur- 
porting to  convey  a  fee-simple  title,  by  one  holding  the 
title  in  fee-simple,  to  be  only  a  conveyance  of  a  life 
estate,  is  neither  mentioned  nor  discussed;  nor  is  a 
MV'ord  said  as  to  whether  a  sale  of  a  life  estate  only,  on 
execution  of  land,  against  one  holding  the  title  in  fee- 
simple,  can  be  made,  or  whether  a  mortgage  purport- 
ing to  mortgage  the  fee,  by  one  holding  the  fee,  can  be 
converted  into  a  mortgage  of  a  life  estate  so  as  to 
avoid  the  effect  of  the  prohibition  against  alienating 
the  fee,  is  not  alluded  to  in  any  of  those  cases.  A  deed 
or  mortgage  purporting  to  convey  or  mortgage  the 
fee,  by  one  holding  only  a  life  estate,  might  be  sufitt- 
cient  to  convey  or  mortgage  the  life  estate,  that  being 
all  the  interest  the  mortgagor  or  grantor  had  in  the 
real  estate.  But  whether  his  mortgage,  deed  or  sale 
against  him  on  execution  purporting  to  mortgage,  con- 
vey or  sell  the  fee,  he  being  the  owner  of  the  title  in 
fee-simple,  can  be  converted  into  a  mortgage,  convey- 
ance or  sheriff's  sale  of  a  life  estate  onlv  so  as  to  avoid 
a  statutory  prohibition  against  alienations,  presents 
a  different  question. 

Such  was  the  nature  of  all  the  mortgages,  deeds  and 
sheriff's  sales  involved  in  the  cases  above  referred  to. 
The  land  here  involved  descended  to  the  appellee  from 
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her  former  husband,  and  the  title  in  fee-simple  vested 
in  her  by  virtue  of  the  section  of  the  statute  of  de- 
scents preceding  the  one  already  referred  to,  being  the 
old  seventeenth  section.  Burns'  R.  S.  1894,  section 
2640  (R.  S.  1881,  2483);  Schlemmer  v.  Rossler^  supra; 
Philpot  V.  Webby  20  Ind.  509;  Jackson  v.  Finch^  27  Ind. 
316.  And  her  second  or  subsequent  marriage  did  not 
divest  her  title.  Small  y.  Roberts^  51  Ind.  281 ;  Philpot 
V.  Webbj  supra. 

In  the  case  of  Jackson  v.  Fmchy  supra,  it  was  sought 
to  recover  back  money  paid  on  an  executory  contract 
made  by  a  widow  and  her  subsequent  husband  for  the 
conveyance  of  land  held  by  her  in  virtue  of  her  pre- 
vious marriage.  The  defendants  tendered  to  the  plain- 
tiff a  quit-claim  deed,  which  he  refused  to  accept.  It 
was  there  said:  "It  is  contended  that  a  less  estate 
may  be  alienated  by  her,  and  that  the  quit-claim  deed 
passed  tl;iat  estate.  According  to  appellee's  own  evi- 
dence, she  contracted  to  sell  her  interest  in  the  land 
of  her  late  husband.  This  she  could  not  do.  Her  offer 
to  convey  a  less  interest  than  she  contracted  to  con- 
vey, was  not  a  complian<^e  with  her  contract" 

The  cases  above  referred  to  as  holding  that  a  widow, 
during  a  subsequent  marriage,  cannot  mortgage  or 
convey  land  held  by  her  in  virtue  of  a  previous  mar- 
riage, and  that  such  land  cannot  be  sold  on  execution 
against  her  during  such  subsequent  marriage,  are 
not  necessarily  inconsistent  with  the  power  to  lease 
the  same  by  her  for  life,  unless  it  be  those  of  said 
cases  which  hold,  that  the  restraint  on,  or  suspen- 
sion of,  her  power  of  alienation  is  to  protect  her 
against  improvident  and  injudicious  alienations  dur^ 
ing  the  subsequent  marriage,  as  well  as  to  preserve 
the  property  for  the  children  in  case  of  her  death  dur- 
ing the  subsequent  marriage. 

The  section  of  the  statute  has  been  materially  modi- 
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fled  by  amendment  since  all  of  those  decisions  were 
made  except  one,  namely,  Tlie  Aetna,  e/c,  Ins.  Co.  v. 
Buckf  supra.  But  that  case  does  not  proceed  upon 
the  ground  that  the  restraint  on,  or  suspension  of,  the 
power  of  alienation  was  for  the  benefit  of  the  woman. 
It  was  simply  an  attempt  to  mortgage  the  fee  during 
the  subsequent  marriage  by  a  widow  of  lands  held  by 
her  in  virtue  of  her  previous  marriage.  As  before  ob- 
served, the  decision  in  that  case  is  not  necessarily  in- 
consistent with  the  power  to  lease  such  land  during 
her  life,  even  though  the  section  of  the  statute  impos- 
ing the  restraint  had  been  so  changed  before  that  de- 
cision as  to  take  away  one  of  the  objects  of  the  orig- 
inal section,  namely,  the  protection  of  the  woman 
against  improvident  and  injudicious  alienations. 

In  1879  the  section  Was  so  amended  as  to  read  as 
follows:  "If  a  widow  shall  marry  a  second  or  subse- 
quent time,  holding  real  estate  in  virtue  of  any  previ- 
ous marriage,  and  there  be  a  child  or  children,  or  their 
descendants  alive  by  such  marriage,  such  widow  may 
not,  during  such  second  or  subsequent  marriage,  with 
or  without  the  assent  of  her  husband,  alienate  such 
real  estate;  and  if  during  such  marriage  such  widow 
shall  die,  such  real  estate  shall  go  to  her  children  by 
the  marriage  in  virtue  of  which  such  real  estate  came 
to  her,  if  any  there  be:  Providcdy  however y  That  such 
widow  and  her  living  husband  may  alienate  such  real 
estate,  if  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her  shall  be  of  the  age 
of  twenty-one  years  and  join  in  such  conveyance:  And 
providedy  further^  That  in  case  there  be  no  child  or  chil- 
dren or  their  descendants,  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  such  widow,  then,  in 
such  case,  such  widow  may,  during  such  second  or 
subsequent  marriage,  by  her  second  or  subsequent 
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husband  joining  in  the  conveyance  thereof,  alienate 
such  real  estate  in  fee-simple." 

It  is,  we  think,  very  clear  if  the  original  section  bad 
for  one  of  its  objects  the  protection  of  women  against 
improvident  and  injudicious  alienations  during  hor 
subsequent  marriage,  that  object  has  been  entirely 
taken  away  by  the  amendment;  and  that  the  amend- 
ment leaves  but  one  object  to  be  accomplished  by  the 
suspension  of,  or  restraint  on  alienation  during  the 
second  or  subsequent  marriage,  and  that  is,  to  pre- 
serve the  fee-simple  for  the  children  of  the  marriage 
in  virtue  of  which  she  received  it,  in  case  she  dies  dur- 
ing such  second  or  subsequent  marriage;  Marsh  v. 
Thompson^  supra.  Because  the  restraint  on,  or  sus- 
pension of  the  power  of  alienation  ceases  if  the  second 
or  subsequent  marriage  ceases  for  any  cause  during 
her  life;  Piper  v.  J/ay,  51  Ind,  283.  And  if  she  had 
children  by  the  second  or  subsequent  marriage  and 
dies  unmarried,  leaving  children  by  both  marriages, 
the  land  received  in  virtue  of  the  first  marriage  will 
descend  to  all  her  children  alike;  Teter  v.  Clayton j  71 
Ind.  237. 

The  single  object  of  the  section,  as  above  indicated, 
can  be  fully  accomplished  by  restraining  or  suspend- 
ing the  power  of  alienation  of  the  fee  during  the  sec- 
ond or  subsequent  marriage.  To  accomplish  that  ob- 
ject it  is  wholly  unnecessary  to  interfere  with  the 
power  to  lease  for  a  term  of  years  or  for  the  life  of  the 
owner. 

But  let  us  see  what  it  is  that  the  statute  prohibits 
the  alienation  of  during  the  second  or  subsequent 
marriage.  It  is  real  estate  held  by  such  widow  in 
virtue  of  any  previous  marriage.  How  does  she  hold 
it?  The  section  in  question  does  not  provide.  But  the 
preceding  section,  being  the  old  seventeenth  section, 
provides  that:  "If  a  husband  die  testate  or  intestate, 
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leaving  a  widow,  one-third  of  his  real  estate  shall  de- 
scend to  her  in  fee-simple."  2640  (2483),  supra.  The 
estate,  therefore,  which  such  widow  holds  in  virtue  of 
hep  previous  marriage,  as  referred  to  in  the  amended 
eighteenth  section,  quoted  above,  is  an  estate  in  fee- 
simple.  And  that  is  the  estate  which  the  section  has 
reference  to  in  the  provision  that  "such  widow  may 
not,  during  such  second  or  subsequent  marriage,  with 
or  without  the  assent  of  the  husband,  alienate  such 
real  estate,"  and  in  the  last  proviso,  providing  in  case 
there  be  no  child  or  children  or  their  descendants  of 
the  marriage,  in  virtue  of  which  such  real  estate  came 
to  her,  that  such  widow  may,  during  such  subsequent 
marriage,  by  such  husband  joining  in  the  conveyance 
thereof,  "alienate  such  real  estate  in  fee-simple."  This 
view  is  strongly  supported  by  some  of  the  earlier  cases 
in  this  court,  construing  the  section  even  before  its 
amendment. 

In  Blacldeach  et  ux.  v.  Harvey^  14  Ind.  564,  it  was 
said,  at  pp.  565-6,  that:  "It  has  already  been  intimated 
in  a  former  opinion,  that  the  object  of  that  section, 
and  others,  of  the  law  of  descents,  was  to  preserve 
and  transmit  the  estate  to  the  children  of  the  prior 
marriage.  Ogle  v.  Stoops^  11  Ind.  380,  and  cases  cited. 
It  could  not  be  to  protect  the  widow,  or  wife,  from  en- 
croachment on  the  part  of  her  husband;  for  the  law 
allows  first  wives  to  convey  their  property  with  the 
consent  of  their  husbands,  Reese  v.  Cochran^  10  Ind. 
195;  and,  beyond  doubt,  first  wives  need  as  much  pro- 
tection from  the  infiuence  of  their  husbands  as  do 
second. 

"This  being  so,  it  would  seem  that  section  18  above 
quoted,  should  only  be  applied  in  restraint  of 
the  right  of  the  wife  to  convey,  in  fee-simple,  her  real 
estate,  while  she  had  children  living  by  a  former  hus- 
band who  might  inherit  it.    *    *    *    *    The  statute 
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of  Gloucester  prohibited  the  alienation,  by  the  widow, 
of  the  estate  assigned  to  her  as  dower;  but  it  was  held 
that  an  alienation  for  life  simply,  being  no  more  than 
her  interest,  as  it  worked  no  wrong  to  her  heirs,  was 
not  within  the  statute.  See  Book  2,  Blacks.  Comm., 
Shars.  Ed.,  p.  137,  and  note  26." 

And  in  Jackson  v.  Finch,  27  Ind.  316,  in  speaking  of 
the  two  statutes  of  descents  mentioned,  it  was  said: 
"But  in  the  statute  under  consideration,  there  was  a 
new  estate  created  for  the  first  time  in  the  widow — 
that  of  an  estate  in  fee  in  a  specified  portion  of  the 
lands  of  the  husband.  The  eighteenth  section  is  a  pro- 
vision in  relation  to  the  manner  in  which  this  new 
estate  was  to  be  held,  so  far  as  her  power  of  alienation 
was  concerned.  There  was  no  existing  evil  to  be 
remedied.  There  is  nothing  to  guide  us  as  to  the  in- 
tention of  the  legislature  but  the  plain  and  obvious 
meaning  of  the  words  of  the  statute.  Indeed,  the 
language  is  so  plain  that  it  does  not  admit  of  interpre- 
tation: *such  widow  may  not,  during  such  marriage 
with  or  without  the  assent  of  her  husband,  alienate 
such  real  estate.'  Her  estate  is  a  fee.  That  estate,  by 
the  express  words  of  the  statute,  cannot  be  alienated 
during  her  second  or  subsequent  marriage." 

But  that  she  might  dispose  of  an  estate  less  than  the 
fee-simple,  provided  such  disposition  does  not  inter- 
fere with  or  defeat  the  object  of  the  statute,  in  pre- 
serving the  estate  in  fee  for  the  children  of  the  pre- 
vious marriage,  in  case  of  her  death  during  such  sec- 
ond or  subsequent  marriage,  if  not  contemplated  by 
the  section  quoted,  seems  unavoidably  required  by  a 
subsequent  statute.  That  statute  was  enacted  in  1881, 
and  section  2  thereof  reads  thus:  "A  married  woman 
may  take,  acquire  and  hold  property,  real  or  personal, 
by  conveyance,  gift,  devise  or  descent,  or  by  purchase 
with  her  separate  means  or  money;  and  the  same,  to- 
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gether  with  all  the  rents,  issues,  income  and  profits 
thereof,  shall  be  and  remain  her  own  separate  prop- 
erty, and  under  her  own  control,  the  same  as  if  she 
were  unmarried.  And  she  may,  in  her  own  name,  as  if 
she  were  unmarried,  at  any  time  during  coverture,  sell, 
barter,  exchange  and  convey  her  personal  property; 
and  she  may  also,  in  like  manner,  make  any  contracts 
with  reference  to  the  same;  but  she  shall  not  enter 
into  any  executory  contract  to  sell  or  convey  or  mort- 
gage her  real  estate,  nor  shall  she  convey  or  mortgage 
the  same,  unless  her  husband  join  in  such  contract, 
conveyance  or  mortgage:  Provided^  hoioever^  That  she 
shall  be  bound  by  an  efltopi)el  in  pais  like  any  other 
person."  Burns'  B.  S.  1894,  section  6962  (R.  S.  1881, 
5117). 

We  have  seen  that  she  is  the  owner  of  the  land  in 
fee-simple,  with  the  power  of  alienation  thereof  Bn^ 
pended  during  the  second  or  subsequent  marriage. 
That  is  the  only  qualification  to  her  absolute  owner- 
ship, and  that  only  subsists  during  the  subsequent 
marriage.  The  statute  last  quoted  therefore  makes  all 
the  rents,  issues,  income  and  profits  thereof  her  sep- 
arate property,  and  places  the  same  under  her  control, 
the  same  as  if  she  were  unmarried.  She  cannot  have 
and  control  the  rents,  unless  she  can  rent  the  land.  In- 
deed, she  cannot  derive  any  benefit  from  her  farm  un- 
less she  can  rent  or  lease  It  for  a  given  time.  We. 
judicially  know  that  she  cannot  rent  a  farm  for  a  less 
term  than  one  year,  because  it  takes  that  length  of 
time  practically  for  the  lessee  to  derive  any  benefit 
from  such  lease  or  renting.  Therefore,  all  must  con* 
cede  that  she  is  at  least  impliedly  authorized  to  rent 
or  lease  it  at  least  one  year.  And  if  one  year,  then  the 
same  principle  would  authorize  her  to  rent  for  a  term 
of  years.  If,  however,  she  should  die  during  the  mar- 
riage and  before  the  expiration  of  the  term,  leaving  a 
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child  or  children  or  descendants  by  the  marriage  in 
virtue  of  which  the  real  estate  came  to  her,  the  lease 
would  expire  by  operation  of  law  before  the  expira- 
tion of  the  term  by  the  land  descending  to  her  chil- 
dren. Thus  it  seems  that  such  leases,  whether  for  a 
long  or  a  short  term,  would  be  valid,  during  her  life  at 
least. 

Then,  if  a  lease,  which  by  its  own  provisions  is  to  be 
for  the  term  of  her  life,  is  not  valid,  why  should  a  lease 
for  a  year  or  a  term  of  years  be  valid  for  that  portion 
of  the  term  during  which  she  lives?  For  that  may  be 
a  lease  beyond  her  life. 

All  must  admit  that,  under  the  statute  quoted,  a 
lease  for  a  year  or  a  term  of  years  is  valid,  at  least  for 
so  much  of  the  term  as  she  lives.  And  if  that  is  so,  a 
lease  which  by  its  own  terms  is  limited  to  the  term  of 
her  natural  life  is  less  objectionable  and  less  liable  to 
conflict  with  the  statute  than  a  lease  for  a  year  or  a 
term  of  years.  Indeed,  a  lease  for  her  life  cannot  come 
in  conflict  with  the  statute  or  defeat  its  object,  to  pre- 
serve the  estate  for  the  children,  while  a  lease  for  a 
year  or  a  term  of  years  might,  if  enforced  according 
to  its  terms.  We  therefore  conclude  that  the  lease  in 
this  case  was  valid,  and  that  the  court  below  erred  in 
overruling  the  demurrer  to  the  complaint  seeking  to 
avoid  it. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  complaint 
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Pbomissort  Note. —  Payment. — Defendant  executed,  as  surety,  a 
promissory  note  payable  to  a  certain  bank  pursuant  to  an  agrae- 
ment,  that  in  the  event  defendant  assigned  to  the  bank  a  certain 
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joidgment  owned  by  him  he  should  be  relieved  of  all  liability  on 
the  note.  On  the  death  of  the  maker  of  the  note  it  was  filed  and 
proven  as  a  claim  against  his  estate  and  defendant  in  accordance 
with  his  agreement  assigned  the  judgment  held  by  him  to  the 
bank.  A  receiver  thereafter  appointed  for  the  bank  sold  all  ac- 
counts, notes  and  choses  in  action  of  the  bank.  Heldy  that  the  note 
had  wholly  ceased  to  be  an  asset  of  the  bank  before  the  appoint- 
ment of  a  receiver. 

AoBNCY. — President  of  Bank  as  Agent — ^Where  the  president  of  a 
bank  is  held  out  to  the  public  as  fully  empowered  to  attend  to  all 
the  business  of  the  bank,  an  adjustment  by  him  of  a  claim  in  favor 
of  the  banjE,  by  taking  the  assignment  of  a  judgment,  is  valid. 

EviDENOB. — Executed  Parol  Agreement. — Contemporaneous  Written 
Obligation. — An  executed  parol  agreement  may  be  proven  even  as 
against  a  written  obligation  contemporaneous  with  the  parol  ag^ree- 
ment 

From  the  Marion  Superior  Court.  Affirmed. 

Lamb  &  Hill,  for  appellant. 

Duncan^  Smith  &  Hornbrook^  for  appellee. 

HowAKD,  J. — This  was  an  action  by  the  appellant 
against  the  appellee,  on  a  promissory  note,  executed 
by  the  appellee  and  one  John  Hanna,  on  the  29th  day 
of  September,  1880,  to  the  First  National  Bank  of 
Indianapolis,  No.  55. 

There  was  an  answer  in  four  paragraphs:  (V)  Ad- 
mitting the  execution  of  the  note,  but  averring  that,  in 
consideration  of  the  assignment  to  the  bank  of  a  cer- 
tain judgment,  the  appellee  was  released  of  all  liabil- 
ity on  the  note;  (2)  a  plea  of  payment;  (3)  a  general  de- 
nial; and  (4)  averring  that  at  the  time  of  the  execution 
of  the  note  it  was  agreed  between  the  bank  an^  appel- 
lee that  whenever  appellee  should  assign  the  said 
judgment  to  the  bank  such  assignment  was  to  be  ac- 
cepted in  full  satisfaction  of  appellee's  liability  on  the 
note;  and  that,  in  pursuance  of  said  agreement  appel- 
lee did  assign  the  judgment  to  the  bank,  and  the  same 
was  accepted  in  full  discharge  of  appellee's  said 
liability. 
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The  cause  was  tried  by  the  court,  and  a  special  find- 
ing of  facts  made,  with  conclusions  of  law  in  favor  of 
appellee. 

Error  is  assigned  on  the  conclusions  of  law,  and  also 
on  the  overruling  of  the  motion  for  a  new  triaL 

The  facts  as  found  by  the  court,  with  the  conclu- 
sions of  law  thereon,  are  as  follows: 

"1st  On  the  29th  day  of  September,  1880,  the  de- 
fendant, with  one  John  Hanna  as  surety  for  him, 
executed  to  the  First  National  Bank  of  Indianapolis, 
No.  55,  the  note  in  suit,  in  the  form  set  out  in  the  com- 
plaint; that  William  H.  Morrison,  president  of  the 
bank,  transacted  the  business  on  behalf  of  the  bank. 

"2d.  That  contemporaneous  with  the  execution  of 
the  note,  it  was  agreed  by  and  between  William  H. 
Morrison,  president  of  the  bank,  and  said  John  Hanna 
and  the  defendant,  that  if  thereafter  said  John  C.  New 
should,  upon  the  request  of  the  bank,  assign  to  said 
bank  a  certain  judgment  theretofore  recovered  by  the 
Indiana  National  Bank  against  said  John  Hanna, 
Frederick  Knefler,  George  W.  Parker  and  Aquilla 
Parker,  on  the  12th  day  of  September,  1870,  for  f2,- 
782.47,  in  cause  No.  14,297,  in  the  Superior  Court  of 
Marion  county,  in  the  State  of  Indiana,  and  which  had 
theretofore  been  assigned  by  said  Indiana  National 
Bank  to  said  John  C.  New,  such  assignment  would  be 
accepted  by  the  First  National  Bank  of  Indianapolis, 
Indiana,  in  full  payment  and  discharge  of  said  John 
C.  New's  liability  on  said  note. 

"3d.  That  since  the  first  of  March,  1878,  said  Wil- 
liam H.  Morrison  had  been  president  of  said  bank,  and 
had  by  the  directors  thereof  been  intrusted  as  chief 
executive  officer  of  said  bank,  with  the  control  and 
management  of  its  affairs;  that  he  spent  his  whole 
time  during  business  hours  at  the  bank,  conducting 
its  business;  that  he  in  all  things  directed  the  policy 
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of  the  bank ;  discounted  paper  at  his  discretion  with- 
out consulting  the  directors  or  any  other  officer  of  the 
bank,  and  had  the  general  management  and  control 
of  its  affairs  with  the  consent  of  its  directors;  that  the 
directors  met  at  irregular  interyals,  sometimes  months 
intervening  between  such  meetings. 

"4th.  That  after  the  maturity  of  said  note,  said 
Morrison  continued  as  president  until  in  the  month  of 
March,  1881,  when  he  died ;  that  immediately  after  his 
death  Augustus  D.  Lynch  was  elected  president  of 
said  bank,  and  continued  as  such  until  the  25th  day  of 
August,  1883,  when  he  resigned,  and  A.  B.  Conduitt 
was  elected  as  his  successor. 

"5th.  That  on  the  31st  day  of  August,  1881,  the 
First  National  Bank  of  Indianapolis,  Indiana,  payee 
in  said  note,  went  into  voluntary  liquidation,  its 
charter  having  expired,  and  on  the  1st  day  of  Septem- 
ber, 1881,  the  First  National  Bank  of  Indianapolis,  No. 
2556,  the  plaintiff  in  this  action,  began  business. 

"6th.  That  said  John  Hanna  died  in  the  month  of 
September,  1882,  and  some  time  after  his  death,  but 
prior  to  June  14, 1884,  said  note,  with  others,  was  de- 
livered by  the  payee  therein,  bank  No.  55,  to  its  attor- 
neys, to  be  filed  as  a  claim  against  the  estate  of  said 
John  Hanna,  but  without  any  instructions  to  proceed 
against  John  €.  New;  that  said  notes  were  filed  as  a 
claim  against  the  estate  of  said  John  Hanna  and  al- 
lowed prior  to  June  14, 1884. 

"6i.  That  on  the  24th  day  of  December,  1883,  the 
defendant,  John  C.  New,  at  the  request  of  the  presi- 
dent of  the  First  National  Bank  of  Indianapolis,  Na 
55«  assigned  said  judgment  against  Hanna,  Knefl«r, 
George  W.  Parker  and  Aquilla  Parker,  to  said  bank 
No.  65,  which  assignment  to  said  bank  No.  55  was 
made  by  said  New  in  fulfillment  of  his  agreement  with 
said  William  H.  Morrison,  president  of  said  bank, 
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made  at  the  time  of  the  execution  of  said  note;  and 
said  assignment  was  by  said  bank  received  in  f ulflll* 
ment  of  such  agreement 

"7th.  That  afterwards,  on  the  14th  day  of  June, 
1884,  Harry  J.  Milligan  was  by  the  United  States  court 
in  and  for  the  District  of  Indiana,  in  a  certain  cause 
pending  in  said  court,  appointed  receiver  of  the  First 
National  Bank  of  Indianapolis,  Indiana,  No.  65,  the 
original  payee  of  said  note. 

"Sth.  That  upon  the  appointment  of  said  Milligan 
as  such  receiver,  he  received  the  assets  of  said  bank 
No.  55  from  the  officers  thereof.  And  that  in  transfer- 
ring such  assets  to  said  receiver,  the  officers  described 
the  claim  against  the  estate  of  John  Hanna  as  one  of 
the  assets  of  said  bank  No.  55,  but  no  mention  was 
made  of  any  liability  of  said  John  G.  New  on  said  note. 
Nor  was  said  note  ever  delivered  to  said  Milligan  as 
such  receiver;  nor  did  he  ever  at  any  time  understand 
that  he  had  as  an  asset  of  said  bank  any  note  upon 
which  John  C.  New  was  liable  as  maker  or  in  any 
other  capacity. 

"9th.  That  on  the  31  st  day  of  October,  1885,  said 
Milligan,  as  such  receiver,  acting  under  a  proper  order 
of  the  United  States  Circuit  Court  directing  him  to  sell 
all  the  assets  of  said  bank  then  undisposed  of,  made  a 
sale  of  all  such  undisposed  of  assets.  But  at  the  time 
of  his  making  such  sale  he  did  not  have  said  note  in 
his  possession,  did  not  know  of  its  existence,  did  not 
understand  he  was  selling  any  such  note.  In  a  sched- 
ule of  assets  for  sale  which  he  had  caused  to  be 
printed,  no  mention  was  made  of  any  such  note.  But 
therein  there  was  disclosed  and  shown  the  claim 
against  the  estate  of  John  Hanna. 

"Upon  such  sale  the  plaintiff  in  this  action,  the  First 
National  Bank  of  Indianapolis,  became  the  purchaser 
at  a  gross  bid  of  all  the  assets  of  said  bank  No.  55, 
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then  sold  by  said  receiver  under  said  order;  and  upon 
such  sale  executed  to  the  plaintiff  a  certificate  of  such 
sale,  reciting  that  he  had  been  ordered  to  sell  at  public 
auction  ^all  claims,  notes,  judgments,  choses  in  action 
*  *  and  all  other  property  of  said  bank  or  said  re- 
ceiyership,'  and  declaring  that  he  had  sold  ^all  prop- 
erty of  every  description  belonging  to  said  bank  No. 
55  and  of  the  receivership,'  whether  specifically  de- 
scribed or  not  (saving  and  excepting  certain  claims 
not  material  to  this  issue)  and  confirming  to  said  pur- 
chaser the  sale  of  ^all  the  claims,  notes,  accounts, 
judgments,  choses  in  action  *  *  and  all  other  prop- 
erty of  said  bank  or  said  receivership'  (saving  and 
excepting  some  claims  not  material  to  this  issue). 

"That  said  assignee  did  not  indorse  to  the  purchaser 
the  note  in  suit,  although  he  did  indorse  to  the  pur- 
chaser all  notes  which  he  had  in  his  possession,  and 
he  did  formally  assign  to  the  purchaser  the  claim 
against  the  estate  of  John  Hanna,  and  also  the  judg- 
ment hereinbefore  referred  to  against  Hanna,  Knefler, 
George  W.  Parker  and  Aquilla  Parker, 

"10th.  From  the  conduct  of  Mr.  Morrison  after  the 
maturity  of  the  note  in  suit,  until  his  death,  and  of  Mr. 
Lynch  during  his  presidency,  and  Mr.  Conduitt  during 
his  presidency,  and  of  the  other  officers  of  the  bank, 
the  court  infers  as  a  fact,  and  therefore  finds  as  a  fact, 
that  such  officers  at  the  time  knew  of  the  agreement 
made  between  the  defendant,  William  H.  Morrison,  on 
behalf  of  the  bank,  and  the  fact  has  escaped  their 
recollection^'' 

On  the  foregoing  facts  the  court  stated  the  follow- 
ing conclusions  of  law: 

"1st.  The  title  to  said  note  never  passed  to  and  be- 
came vested  in  the  plaintiff. 

"2d.  That  in  any  event,  whether  the  title  to  said 
note  became  vested  in  the  plaintiff  or  not,  upon  the  as- 
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Bignment  of  said  judgment  by  the  defendant  to  the 
First  National  Bank  of  Indianapolis,  No.  55,  the  de- 
fendant was  discharged  from  all  liability  on  said  note. 

"3d.  That  the  law  of  the  case  is  with  the  defend- 
aDt,  and  he  is  entitled  to  judgment 

Puny  W.  Bartholomew,  Judge." 

It  is  claimed  that  the  first  conclusion  of  law  must  be 
erroneous,  since  the  facts  found,  particularly  those  in 
the  ninth  finding,  show  that  the  title  to  the  note 
passed,  through  the  receiver,  from  the  payee,  bank 
No.  55,  to  the  appellant  bank  No.  2556.  Even  if  that 
were  true  it  would,  perhaps,  be  immaterial,  in  view  of 
the  remaining  conclusions  of  law.  Bth  we  do  not 
think  the  contention  tenable.  Undoubtedly  if  the  note 
remained  an  asset  of  bank  55  such  asset  would  be- 
come the  property  of  bank  2556.  It  appears,  however, 
by  findings  2  and  6^,  that  all  liability  of  John  C.  New 
on  the  note  ceased  on  the  assignment  by  him  to  the 
bank  of  the  judgment  mentioned  in  those  findings; 
and,  by  finding  6,  it  further  appears  that  the  note  was 
filed  and  allowed,  with  other  notes,  as  a  claim  against 
the  estate  of  John  Hanna,  the  other  signer  of  the  note, 
thus  merging  the  note  in  such  claim,  so  far  as  the 
liability  of  Hanna  or  his  estate  is  concerned.  The 
note  therefore,  according  to  the  findings,  had  wholly 
ceased  to  be  an  asset  of  bank  55  before  the  appoint- 
ment of  the  receiver. 

By  finding  9,  it  is  further  shown  that  the  claim  al- 
lowed against  the  Hanna  estate  in  favor  of  bank  55, 
and  also  the  said  judgment  assigned  by  appellee  to 
said  bank,  both  became,  by  assignment  of  the  receiver, 
the  property  of  the  appellant  bank  No.  2556. 

Appellant^s  principal  argument  is  directed  to  the 
contention  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial,  for  the  reason,  as  claimed,  that 
Vol.  146—27 
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the  findings  are  not  supported  by  the  evidence.  If 
there  was  competent  and  sufficient  evidence  to  sustain 
the  findings,  we  could  not  disturb  them,  however 
much  contradictory  evidence  might  have  been  given. 

To  enable  appellee  to  succeed  in  his  defense,  it  was 
necessary  for  him  to  prove,  (1)  the  parol  agreement 
averred  to  have  been  made  between  him  and  the  bank 
when  he  executed  the  note,  according  to  the  terms  of 
which  agreement  he  was  to  be  relieved  of  all  liability 
on  the  note  as  soon  as  he  should  assign  to  the  bank  the 
judgment  referred  to;  and,  (2)  that  the  agreement  bo 
made  was  carried  out  by  the  assignment  of  the  judg- 
ment and  itrf  acceptance  by  the  bank  in  discharge  of 
his  obligation  on  the  note. 

The  evidence  of  the  appellee  is  to  the  effect  that  the 
agreement  made  at  the  signing  of  the  note  was  with 
William  H.  Morrison,  then  president  of  the  bank.  It 
is  contended  very  earnestly  that  Mr.  Morrison,  as 
president,  had  no  power  to  make  such  an  agreement 
on  the  part  of  the  bank,  inasmuch  as  the  making  of 
such  an  agreement  was  out  of  the  ordinary  course  of 
the  business  of  the  bank,  and,  consequently,  beyond 
the  scope  of  his  agency  as  president  Many  extracts 
are  made  from  the  by-laws  to  show  that  the  power 
claimed  to  have  been  exercised  by  him  in  making  the 
contract  was  not  given  to  the  president  Numerous 
authorities  also  are  cited  to  show  that  the  president  of 
a  bank  cannot  have  such  power  unless  the  same  is  so 
expressly  given. 

It  is  true  that,  except  as  otherwise  specifically  pro- 
vided in  the  charter,  the  business  of  a  bank  is  in 
charge  of  its  board  of  directors,  and,  without  their  au- 
thority to  do  so,  the  president  cannot  bind  the  bank 
in  any  unusual  manner,  or  in  any  undertaking  lying 
outside  of  its  customary  routine  business.  1  Morse 
Banks  and  Banking,  section  144.    But,  as  said  by  the 
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same  text  writer,  such  unusual  authority  to  the  presi- 
dent may  be  given,  not  only  by  a  formal  vote  of  the 
board  of  directors,  but  also  "by  the  existence  of  such 
facts  as  constitute  a  public  holding  out,  and  warrant 
the  public  in  believing  that  the  undertaking  is  within 
the  scope  of  his  legitimate  delegated  authority."  lb. 
See,  also,  National^  etc.y  Bank  v.  Vigo^  etc.y  Banky  141 
Ind,  362;  EvansvilUy  efc,  Co.  v.  Bank  of  Commerce^ 
144  Ind.  34,  3  Am.  and  Eng.  Corp.  Cas.  (N.  8.)  249. 

In  this  case,  as  the  evidence  shows,  and  as  also  ex- 
pressly stated  in  the  third  finding  of  the  court,  Mir. 
Morrison  was  held  out  to  the  public  as  fully  empow- 
ered to  attend  to  all  the  business  of  the  -bank.  Those 
dealing  with  the  bank  were  therefore  warranted  in  be- 
lieving that  he  was  authorized  to  attend  to  such  gen- 
eral business  with  the  public  as  might  be  transacted 
by  the  directors  themselves.  That  would  of  course 
include  such  an  adjustment  of  a  claim  in  favor  of  the 
bank  as  was  contemplated  in  this  case,  provided  only 
the  agreement  was  afterwards  carried  into  effect.  An 
executed  parol  agreement  may  be  proved  even  aa 
against  a  written  obligation  contemporaneous  with 
the  parol  agreement  TveTcer  v.  Tucker^  113  Ind.  272; 
2ji^nmerman  v.  Adee^  126  Ind.  15. 

The  proof  that  the  agreement  was  so  carried  into 
eflfect  by  the  assignment  to  the  bank  of  the  judgment 
against  Hanna  and  others  by  appellee,  was  made  by 
evidence  satisfactory  to  the  court,  and  which  we  think 
sufficient  for  the  purpose.  That  the  evidence  is  not 
8ueh  as  to  be  altogether  free  from  criticism,  or  that 
there  was  other  competent  evidence  opposed  to  it,  can 
not  be  a  reason  for  reversing  the  judgment  The 
transactions  had  taken  place  many  years  before  the 
trial.  The  judgment  assigned  to  the  bank  by  appellee 
bad  been  taken  against  Hanna  and  others  fifteen  years 
before  the  trial,  and  the  note  in  suit  had  been  ex- 
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ecuted  eleven  years  before  that  time.  Mr.  Morrison 
the  president  of  the  bank,  had  been  dead  for  ten  years, 
and  Mr.  Hanna,  the  judgment  defendant,  for  nine 
years.  Only  Mr.  New  was  living  of  those  who  had  any 
personal  recollections  of  the  original  transactions, 
and  his  memory  was  sometimes  at  fault  Neither  is 
the  evidence  as  to  the  circumstances  attending  the  as- 
signment of  the  judgment  made  on  December  24, 1883, 
eight  years  before  the  trial,  quite  satisfactory.  The 
court,  however,  held  it  sufficient,  and  we  cannot  say 
that  it  is  not. 

Some  circumstances  lend  strong  presumptions  in 
favor  of  the  finding  of  the  court  While  Mr.  Morrison 
was  yet  living  and  remained  president  of  the  bank, 
knowing  all  about  the  transactions,  and  after  the  note 
was  past  due,  Mr.  New  often  had  more  money  on  de- 
posit than  would  have  paid  the  note,  yet  no  call  was 
ever  made  on  him  for  payment  At  Mr.  Hanna's  death 
attention  was  called  to  the  note,  and  it  was  filed  as  a 
claim  against  his  estate;  yet  no  one  asked  Mr.  New 
to  pay  the  note,  though  both  he  and  Mr.  Hanna  had 
signed  it  In  1882,  when  a  Mr.  Shipp  was  elected 
director,  he  made  diligent  effort  to  learn  the  condition 
of  the  bank,  yet  he  never  heard  of  any  indebtedness  of 
Mr.  New.  In  1884,  when  the  receiver  was  appointed, 
be  never  learned  of  any  claim  held  by  the  bank  against 
Mr.  New;  and  while  the  receiver  did  assign  to  the  ap 
pellee  the  claim  against  the  Hanna  estate,  of  which 
the  note  was  in  part  the  foundation,  and  also  the 
Hanna  judgment,  he  never  saw  or  assigned  the  note 
in  question.  The  circumstance,  too,  that  nothing  was 
ever  paid  on  the  note,  either  principal  or  interest,  al- 
though at  the  commencement  of  the  trial  it  was  past 
due  for  nearly  eleven  years,  a  time  longer  than  the 
I)eriod  now  provided  by  statute  as  a  limitation  to  the 
bringing  of  an  action  on  a  promissory  note,  is  also  to 
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be  taken  into  account  in  support  of  the  claim  that  it 
was  never  expected  that  the  note  should  be  paid  by 
the  appellee  otherwise  than  by  the  assignment  of  the 
Hanna  judgment 
The  judgment  is  affirmed. 


PrrrsBURGH,  Cincinnati,  CmcAGO  &  St.  Loms  Rail- 
way Co.  V.  The  Town  of  Crown  Point. 

[No.  17,904.    Filed  December  16, 1896.] 

Municipal  Cobpobations. — Potoers  Limited  to  Those  Oranted  by  the 
Legislature, — Municipal  corporations  possess  such  powers  only  as 
are  granted  by  the  legislature  in  express  words  and  those  necessa- 
rily or  fairly  implied  or  incident  to  the  powers  expressly  granted, 
and  those  essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration. 

Samb. — Statutes  Oranting  Powers  to  a  Municipality  Strictly  Con- 
strued.— ^Any  doubt  or  ambiguity  in  the  terms  used  by  the  legisla- 
ture in  granting  powers  to  a  municipal  corporation  is  resolved 
against  the  corporation. 

Sams. — Ordinances.-^When  Constitutional. — An  ordinance  expressly 
authorized  by  specific  and  definite  legislative  authority  will  be  up- 
held unless  it  conflicts  with  the  constitution;  while  an  ordinance 
which  the  municipality  seeks  to  uphold  by  virtue  of  its  incidental 
powers,  or  under  a  general  grant  of  authority,  will  be  declared  in- 
valid, unless  it  be  reasonable,  fair  and  ImpartiaL 

Samb. — Toum  Ordinance  Requiring  Railroad  to  Maintain  Crossing 
Qates.— Statutes  Construed. — Sections  4404  and  4857,  Bums'  R.  S. 
1894  (8388  and  8367,  R.  S.  1881),  do  not  authorize  an  ordinance  to 
compel  a  railroad  company  to  keep,  at  its  own  expense,  a  watch- 
man and  erect  and  maintain  a  gate  on  each  side  of  the  track  at 
each  street  crossing  within  the  corporate  limits  of  a  town. 

From  the  Lake  Circuit  Court  Reversed. 

N.  O.  Ross  and  J.  B.  Peterson^  for  appellant. 

TTl  C.  McMdhariy  for  appellee. 

Monks,  J. — The  question  involved  in  this  appeal  is 
as  to  the  power  of  incorporated  towns  to  compel,  by 
ordinance,  a  railroad  company  to  keep  a  watchman 
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and  erect  and  maintain  gates  at  points  where  the 
tracks  cross  a  street,  and  impose  penalties  for  the  fail- 
tire  so  to  do. 

It  is  the  law  in  this  jurisdiction  that  municipal  cor- 
porations possess  and  can  exercise  such  poAvers  only 
as  are  granted  by  the  legislature  in  express  words  and 
those  necessarily  or  fairly  implied  or  incident  to  the 
powers  expressly  granted,  and  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation. 

No  incidental  powers  can  be  implied  except  such  as 
are  essential  to  the  accomplishment  of  the  purposes 
of  their  creation  and  for  their  continued  existence. 
City  of  Shelhyville  v.  Cleveland^  etc.,  JR.  W.  Co.,  anfe,  66, 
and  authorities  cited;  Ghcnnpcr  v.  City  of  Oreencastle^ 
138  Ind.  339,  and  cases  cited;  1  Dillon  Munic.  Corp., 
sections  89,  90. 

Doubtful  claims  to  power  or  any  doubt  or  ambiguity 
in  the  terms  used  by  the  legislature  are  resolved 
against  the  corporation.  Minturn  v.  LaruCy  23  Howard 
(U.  S.)  435;  Bloom  v.  Xenia,  32  Ohio  St.  461;  Ravtnna 
T.  Pennsylmnia  Co.,  45  Ohio  St.  118,  12  N.  E.  445; 
Cooley^s  Const.  Lim.  233,  234;  1  Dillon  Munic.  Corp., 
sections  89,  90,  91 ;  Tiedeman  on  Munic.  Corp.,  section 
110. 

It  is  also  settled  law  that  where  the  legislature  in 
terms  confers  upon  a  municipal  corporation  the  power 
to  pass  ordinances  of  a  specified  nature  and  character, 
and  with  precision  defines  the  details  of  the  same,  and 
prescribes  the  penalties  that  may  be  imposed,  if  the 
power  thus  granted  be  not  in  conflict  with  the  consti-y 
tution,  an  ordinance  within  the  powers  granted,  pre- 
scribing penalties  within  the  designated  limit,  cannot 
be  set  aside  by  the  courts  because  they  may  deem  it 
unreasonable  or  against  public  policy.  But  where  the 
power  to  legislate  upon  a  given  subject  is  granted, 
and  the  mode  of  its  exercise  and  the  details  of  such 
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legislation  are  not  prescribed,  then  the  ordinance 
passed  pursuant  thereto  must  be  a  reasonable  exercise 
of  the  i)o,wer  or  it  will  be  pronounced  invalid.  In 
other  words,  an  ordinance  expressly  authorized  by 
8i)ecific  and  definite  legislative  authority  will  be  up- 
held unless  it  conflicts  with  the  constitution,  while  an 
ordinance  which  the  municipality  seeks  to  uphold  by 
virtue  of  its  incidental  powers,  or  under  a  general 
grant  of  authority,  will  be  declared  invalid,  unless  it 
be  reasonable,  fair  and  impartial,  and  not  arbitrary  or 
oppressive.  City  of  Shelbyville  v.  Cleveland^  etc.y  R. 
W.  Go.j  supruj  and  authorities  cited;  Haynes  v.  City 
of  Cape  May,  50  N.  J.  L.  56,  18  Atl.  231;  Hawesv. 
City  of  Chicago^  158  111.  663,  30  L.  R.  A.  226,  42  N. 
E.  373;  City  of  Chicago  v.  Rumpff,  46  111.  90,  92  Am. 
Dec.  196;  Ex  parte  Chin  Yan,  60  Cal.  78;  Davis  v. 
Town  of  Anita,  73  la.  324,  326,  35  N.  W.  244;  Burg 
V.  Chicago,  etc.,  R.  W,  Co,,  90  la.  106,  48  Am.  St. 
419,  57  N.  W.  680;  Myers  v.  Chicago,  etc.,  R.  R.  Co.y 
67  la.  556,  42  Am.  Rep.  60,  10  N.  W.  896;  Phillipsv. 
City  of  Denver,  19  Col.  179,  41  Am.  St.  230,  34  Pac. 
902;  City  of  St.  Paul  v.  Colter,  12  Minn.  41,  90  Am. 
Dec.  278;  Evisony.  Chicago,  etc.,  R.  W.  Co.,  46  Minn. 
370,  48  N.  W.  6;  1  Dillon  Munic.  Corp.  319,  33i);  Tiede- 
man  Munic.  Corp.,  section  110;  Robinson  v.  Mayor,  etc., 
34  Am.  Dec,  note  pp.  627,  643. 

It  is  contended  by  appellee  that  section  4404  and 
clauses  4,  6,  9  and  16  of  section  4357,  Bums'  K.  S.  1894 
(3367  and  3333,  K.  a  1881),  did  grant  the  power  in 
question.  By  section  4404,  supra,  the  board  of  trustees 
of  an  incorporated  town  is  given  the  "exclusive  power 
over  the  streets,  alleys,  highways  and  bridges  within 
the  corporate  limits  of  such  town."  Said  clauses  of 
section  4357,  supra,  are  as  follows: 

^^Fourth.    To    declare    what    shall    constitute    a 
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nuisance,  and  to  prevent,  abate  and  remove  the  same; 
and  to  take  such  other  measures  for  the  preservation 
of  the  public  health  as  they  shall  deem  necessary. 

^^Sixth.  *  *  ♦  ♦  to  regulate  or  prohibit  the  use 
of  firearms,  firevrorks  or  other  things  tending  to  en- 
danger persons  or  property;  to  prevent  interference 
v^rith  the  free  use  of  the  streets  and  allevs  of  the  tovrn, 
and  to  preserve  peace  and  good  order  and  prevent  vice 
and  immorality. 

^^Ninth.  To  lay  out,  open,  grade  and  otherw^ise  im- 
prove the  streets,  alleys,  sewers,  sidevt^alks  and  cross- 
ings, and  keep  them  in  repair  and  vacate  the  same. 

^^ Sixteenth.  To  make  and  establish  such  by-laws, 
ordinances  and  regulations  not  repugnant  to  the  law 
of  this  state,  as  may  be  necessary  to  carry  into  effect 
the  provisions  of  this  act    *    *    *'^ 

The  question  before  us  and  which  we  are  called 
upon  to  decide,  is  not  whether  the  legislature,  in  the 
exercise  of  its  broad  police  power,  should  compel  rail- 
roads to  keep  watchmen  and  erect  and  maintain  gates 
at  their  own  expense  at  street  crossings,  nor  is  it 
whether  the  legislature  should  grant  such  power  to  in- 
corporated towns,  but  it  is  whether  the  legislature  has 
granted  such  power  to  incorporated  towns. 

It  is  clear  said  sections  4357  (3333)  and  4404  (3367), 
suprQj  do  not  in  express  words  grant  the  power  to  pass 
the  ordinance  in  question. 

Can  such  power  be  fairly  implied  from  those  ex- 
pressly granted,  or  is  such  power  essential  to  the  de- 
clared objects  or  purpose  of  the  corporation?  We 
think  not. 

It  may  be  admitted  that  incorporated  towns  have 
the  power  to  regulate  public  travel  upon  the  streets 
so  as  to  make  their  use  reasonably  safe  at  all  times 
for  those  who  go  upon  them,  and  to  enact  ordinances 
for  the  protection  of  health,  life  and  property. 
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It  is  true,  that  the  persons  and  property  of  those 
who  attempt  to  cross  a  railroad  track  are  subject  to 
risk.  The  question,  however,  is  not  whether  the  in- 
corporated town  has  a  right  to  protect  its  inhabitants 
or  their  property,  but  whether  it  has  the  right  to  com- 
pel the  railroad  company  to  do  so  at  its  own  expense. 
The  propositions  are  essentially  different  It  is  not 
enough  to  show  that  incorporated  towns  have  been 
given  the  power  to  regulate  travel  upon  the  streets 
and  to  protect  life  and  property.  It  may  be  that  under 
the  provisions  of  the  statute  above  set  forth,  incor- 
porated towns  have  the  power  to  keep  watchmen  and 
erect  and  maintain  gates  at  points  where,  a  railroad 
crosses  the  streets  of  the  town,  but  this,  if  true,  would 
not  uphold  the  ordinance  in  question.  Under  such  a 
power,  if  it  exists,  the  watchman  must  be  employed 
and  the  gates  erected  and  maintained  at  the  exi)ense 
of  the  town.  To  sustain  the  ordinance  it  must  be 
shown  that  they  have  been  empowered  to  compel  rail- 
road companies,  at  their  own  expense,  to  employ  a 
watchman  and  erect  and  maintain  gates  at  each  street 
crossing,  the  agency  here  invoked  to  accomplish  the 
object  If  the  employment  of  the  watchman  and  erec- 
tion and  maintenance  of  the  gates  by  the  incorporated 
town  would  as  well  accomplish  the  object,  it  cannot 
be  said  that  the  power  to  compel  the  railroad  company 
to  do  so  is  implied  from  the  authority  to  regulate  pub- 
lie  travel  upon  the  streets  and  protect  life  and 
property. 

A  railroad  company  in  crossing  the  streets  is  on  an 
equality  with  the  citizen,  their  rights  are  mutual.  The 
streets  are  for  public  use,  and  the  company  has  the 
right  to  propel  its  locomotive  and  cars  across  them, 
and  is  not  a  wrongdoer  in  so  doing.  It  is  liable  in  dam- 
ages to  anyone  who,  without  fault  on  his  part,  is  in- 
jured by  the  negligence  of  the  railroad  company  at 


426  SUPREME  COURT  OF  INDIANA, 

Pittsburgh,  etc.,  R.  W.  Co.  v.  The  Town  of  Crown  Point. 

such  crossings.  It  is  clear,  therefore,  that  a  railroad 
company  is  not  guilty  of  any  crime  or  wrongful  act  in 
running  cars  on  its  tracks  across  a  street,  neither 
would  such  an  ordinance  prevent  interference  with 
the  free  use  of  the  streets  and  allevs  of  the  town.  On 
the  contrary,  the  use  of  the  streets  would  not  be  as 
free,  perhaps,  with  gates  and  watchmen  as  without 
them. 

The  provision  of  clause  six,  granting  the  power  "to 
regulate  or  prohibit  the  use  of  firearms  or  other 
things  tending  to  endanger  persons  or  proi)erty"  gives 
no  aid  to  appellee's  contention.  If  it  were  admitted 
that  this  provision  applied  to  railroads,  it  would  only 
authorize  an  ordinance  as  to  the  manner  in  which  rail- 
roads should  manage  their  trains  and  property  within 
the  limits  of  the  corporation; 

There  is  a  wide  difference  between  the  power  to 
compel  the  employment  of  watchmen  and  the  erection 
and  maintenance  of  gates,  and  the  power  to  regulate 
the  speed  of  cars  within  the  corporate  limits  of  a 
town.  The  objects  in  the  latter  case  is  to  be  attained 
by  the  management  and  use  by  the  company  of  its 
machinery,  and  such  regulation  relates  to  how  the 
company  shall  manage  its  own  property  within  the 
corporate  limits,  while  the  requirement  of  gates  and 
watchmen  relates  to  how  the  company  shall  compel 
or  induce  others  upon  the  streets  to  regulate  them- 
selves and  their  property  when  approaching  and 
about  to  cross  its  tracks. 

Sections  4357  (3333)  and  4404  (3367),  supra,  may 
authorize  an  ordinance,  not  unreasonable  in  its  terms, 
to  prevent  the  standing  of  cars  and  other  obstructions 
on  railroad  tracks  at  street  crossings,  so  as  to  obstruct 
the  same,  or  an  ordinance  regulating  the  speed  of  rail- 
road trains  within  the  corporate  limits  of  a  town,  but 
most  certainly  not  an  ordinance  to  compel  the  rail- 
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road  company  to  keep,  at  Its  own  expense,  a  watch- 
man and  erect  and  maintain  a  gate  on  each  side  of  the 
track  at  each  street  crossing,  incorporated  cities  ex- 
ercise this  power,  not  by  virtue  of  the  control 
given  them  by  the  legislature  over  the  streets  and 
alleys,  nor  their  power  to  lay  out,  open  and  improve 
streets  and  alleys,  but  under  clause  42,  section  3541, 
Bums'  R.  S.  1894  (3106,  R.  S.  1881),  Kiatner  v.  City  of 
IndianapoKsy  100  Ind.  210. 

It  follows  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint  and  for  further  proceedings 
not  in  conflict  with  this  opinion. 


The  State  v.  Duggins. 

[No.  17,606.    Filed  December  17,  1896.] 

Cbdonal  JjAyir.-^Affldavit  and  Information,'— Not  Necessary  to  File 
in  Open  Court. — It  is  not  necessary  that  an  affidavit  and  informa- 
tion be  filed  in  open  court,  a  filing  in  term  time  in  clerk's  offioe  is 
sufficient. 

Same. — Affidavit  and  Information. —Order- Book  Entry  of  Filing, — 
An  order-book  entry  of  the  filing  of  an  affidavit  is  unnecessary. 
Die  mere  statement  of  the  clerk  that  the  same  was  filed  as  shown 
by  his  file-mark  ia  prima  facia  sufficient  to  give  jurisdiction. 

Samb. — Affidavit  and  Information, — An  information  need  not  state 
that  it  was  filed  when  the  court  was  in  session,  and  that  the  grand 
jury  had  been  discharged  for  the  term. 

Sakb. — Rape, — 8uffl4iiency  of  Affidavit  and  Information,— An  affidavit 
and  information  charging  that  defendant  *  'did  then  and  there  unlaw- 
fuUy,  feloniously  and  in  a  rude,  insolent  and  angry  manner  touch, 
strike,  pull,  push,  grasp  and  wound  one  A.,  a  woman  then  and 
there  being,  with  intent  then  and  there  and  thereby  unlawfully, 
feloniously,  forcibly  and  against  her  wiU  to  ravish  and  carnally 
know  her,"  etc.,  contains  the  essential  dements  of  an  assault  and 
battery  with  intent  to  commit  a  rape. 
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From  the  Floyd  Circuit  Court.  Reversed. 

W.  A.  Ketchaniy  Attomey-Greneral,  W.  C.  UtZy  M. 
W.  Funk  and  Merrill  Moores,  for  State. 

Kelso  &  KelsOy  for  appellee. 

Hackney,  J. — It  appears  from  the  record  "that  on 
the  20th  day  of  December,  1894,  the  same  being  the 
seventieth  judicial  day  of  the  October  term,  1894,  of 
the  Floyd  Circuit  Court,"  an  "aflSdavit  and  informa- 
tion were  filed  in  the  clerk's  office  of"  said  court  Each 
said  affidavit  and  information  charged  that  the  appel- 
lee, "on  the  6th  day  of  November,  1894,  at  said  county 
of  Floyd,  and  State  of  Indiana,  did  then  and  there  un- 
lawfully, feloniously  and  in  a  rude,  insolent  and 
angry  manner  touch,  strike,  pull,  push,  grasp  and 
w^ound  one  Annie  Schaum,  a  woman  then  and  there 
being,  with  intent  then  and  there  and  thereby  unlaw- 
fully, feloniously,  forcibly  and  against  her  will  to 
ravish  and  carnallv  know  her,  the  said  Annie 
Schaum,"  contrary,  etc. 

The  file  mark  upon  each,  said  affidavit  and  informa- 
tion, copied  into  the  record,  discloses  a  filing  thereof 
on  said  20th  day  of  December,  1894. 

The  appellee  was  arrested  upon  a  warrant  issued  on 
said  last  named  day,  and  on  the  following  day  gave 
bond  for  his  appearance  on  the  first  day  of  the  next 
term  of  said  court  At  the  next  term  of  said  court, 
the  appellee  appeared  in  person  and  by  counsel,  and 
moved  to  quash  said  information,  which  motion  was 
sustained,  an  exception  was  reserved,  and  that  ruling 
is  the  only  assigned  error  in  this  court 

We  have  not  been  favored  with  a  brief  on  behalf  of 
the  appellee,  and  are  not  advised  as  to  the  reasons 
supporting  the  action  of  the  trial  court,  further  than 
as  counsel  for  the  appellant  have  stated  that  in  the 


NOVEMBER  TEEM,  1896— Vol.  146.        429 


The  State  v.  Duggins. 


argnment,  in  the  lower  court  in  support  of  the  motion, 
it  was  insisted  (1)  that  the  affidavit  and  information 
were  filed  in  the  clerk's  office  instead  of  having  been 
filed  in  open  court;  (2)  that  allegations  should  have 
been  made  that  the  court  was  in  session  and  that  the 
grand  jury  had  been  discharged  for  the  term;  and  (3) 
that  there  had  been  no  order-book  entry  of  the  filing 
of  such  affidavit  and  information. 

The  first  and  third  of  these  objections,  to  the  filing 
of  an  affidavit  and  information,  have  been  held  unten- 
able. Masteraon  v.  States  144  Ind.  240;  State  v.  Mat- 
thews, 129  Ind.  281. 

It  was  held  in  the  first  of  these  cases  that  the  court 
would  know  judicially  that  the  day  of  the  filing  was  in 
term  time,  and  that  it  was  sufficient  if  the  filing  was 
in  the  clerk's  office.  In  the  last  case  cited  it  was  held 
that  if  it  appeared  from  the  file  mark  it  was  prima  fade 
sufficient  to  give  jurisdiction. 

The  second  objection  stated  has  been  held  also  to  be 
of  no  avail  Wright  v.  State,  144  Ind.  210;  Nichols  v. 
State,  127  Ind.  406;  State  v,  Drake,  125  Ind.  367;  Burns' 
R.  S.  1894,  section  1802  (1733  R.  S.  1881). 

Ordinarily,  the  motion  to  quash  has  the  effect  of  a 
demurrer,  and  admits  the  right  to  prosecute  and  the 
facts  pleaded,  but  denies  their  sufficiency  to  consti- 
tute a  cause  of  action.  It  may,  therefore,  be  doubted 
whether  the  objections  here  made  were  raised  by  the 
motion  to  quash. 

We  observe  no  defect  in  the  charge,  and  accept  the 
statement  of  counsel  for  the  appellant  as  to  the  objec- 
tions urged  below,  since  the  court's  ruling  must  have 
been  for  some  such  reasons  or  it  would  not  have  been 
deemed  insufficient  as  charging  an  assault  and  bat- 
tery. We  are  impressed  that  the  information  contains 
the  essential  elements  of  an  assault  and  battery  with 
the  intent  to  commit  an  act  which,  if  accomplished, 
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would  have  been  rape.  It  is,  therefore,  the  opinion  of 
this  court  that  the  ruling  of  the  trial  court  was 
erroneous. 

The  judgment  is  reversed,  with  instructions  to  the 
circuit  court  to  overrule  the  appellee's  motion  to 
quash  the  information. 
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Conner  v.  The  OmzENs'  Street  Railroad  Company 

OP  Indianapolis. 

[Na  17.796.    FUed  Dooember  17, 1896,] 

Street  Railway. — Negligence  of  Driver. — WUfftU  Injury , — Evidenoe 
that  the  driver  of  a  street  car  slowed  up  the  car  at  the  signal  of  the 
plaintiff  who  was  on  the  car  with  a  friend;  that  the  friend  safely 
alighted  while  the  car  was  in  motion;  that  while  plaintiff  was  on 
the  platform  waiting  for  the  car  to  stop  before  getting  off,  the 
driver  struck  the  mules  with  a  whip,  giving  the  car  a  sudden  jerk, 
throwing  plaintiff  off,  is  not  sufficient  to  support  a  charge  of  will- 
ful injury  in  the  absence  of  proof  that  the  driver  knew  at  the  time 
of  striking  the  mules  and  starting  the  car  that  plaintiff  had  not 
alighted  from  the  car.    pp,  43S-j(36. 

Same. — Willful  Injury  of  Passenger. — To  entitle  one  to  recover  for  an 
injury  without  showing  his  own  freedom  from  contributory  negli- 
gence, the  injurious  act  or  omission  must  have  been  purposely  and 
intentionally  committed,  or  it  must  have  been  committed  under 
such  circumstances  as  that  its  natural  and  reasonable  consequence 
would  be  to  produce  injury  to  others,  the  actor  having  knowledge 
of  the  situation,    p.  4^5, 

Same. — Instnuition  to  Jury. — Accident. — An  instruction  to  the  jury 
that  if  plaintiff  was  injured  as  alleged  and  the  injury  was  acci- 
dental, defendant  would  not  be  liable,  is  not  erroneous  where  the 
whole  instruction  shows  that  the  word  **  accidental "  was  used  in 
the  popular  sense  to  signify  something  resulting  undesignedly  and 
without  the  fault  of  either  party,    p,  4S7. 

Nbgliqence. —Jn«truch'on. — Question  of  Law. — In  an  action  for  per- 
sonal injuries  resulting  from  alleged  negligence  of  defendant,  an 
instruction  that  it  is  for  the  jury  to  determine  whether  the  acts  of 
the  defendant,  if  established, '  'under  all  the  circumstanoes  amoimted 
to  negligence,**  ia  not  objectionable  as  authorizing  the  jury  to  de- 
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cide  a  question  of  law,  where  the  court  bj  other  instructions  had 
defined  what  it  takes  to  constitute  negligence,    p.  438. 

Same, — Street  Railioay. — PoMsenger. —  Contributory  Negligence. — In- 
struction.— An  instruction  to  the  jury  that  a  street  car  company, 
as  a  common  carrier,  is  bound  to  the  highest  degree  of  care  for  the 
safety  of  passengers,  and  that  such  company  is  liable  for  injury  to 
a  passenger  caused  by  the  failure  to  exercise  such  care,  provided 
such  passenger  was  not  guilty  of  contributory  negligence,  is  not 
erroneous  because  it  fails  to  add  an  unrequested  charge  that  only 
ordinary  care  is  required  of  the  passenger,    p.  440. 

iNBTBUcnoNS  TO  JjjRY.—When  Not  Beviewdbie  on  Appeal.— Whea  it 
is  not  shown  by  the  record  that  all  the  instructions  given  by  the 
trial  court  are  in  the  transcript,  the  refusal  of  the  court  to  give  cer- 
tain instructions  offered  is  not  reviewable  on  appeaL    p.  441. 

EviDBNCE. — Custom  May  be  Shown  as  a  Fact. — A  custom  or  usage  is  a 
fact  that  may  be  stated  by  a  witness  in  the  first  instance  without 
stating  the  incidents  or  instances  within  his  knowledge  by  which 
he  beoeune  possessed  of  the  knowledge  of  the  custom,  p.  44£. 

Railroad. — Duty  of  Passenger. — It  is  the  duty  of  one  about  to  take 
passage  on  oars  to  ascertain  for  himself  whether  the  rules  of  the 
carrier  will  pemait  a  stop  at  a  particular  point  where  he  may  desijne 
to  get  off.    p.  443. 

Hakmless  Ebeob. — Evidence. — It  is  harmless  error  to  reject  admis- 
sible evidence  where  it  is  clear  that  the  admission  of  the  evidence 
would  not  have  changed  the  result    p.  444- 

Same. — Rejected  Evidence.  —The  rejection  of  proper  evidence  is  harm- 
less where  other  questions  were  afterwards  put  to  the  same  witness 
in  better  form  that  elicited  all  the  testimony  that  the  rejected  ques- 
tion could  have  elicited,    p.  444, 

From  the  Marion  Superior  Court  Affirmed, 
T.  E.  Johnsoriy  for  appellant. 
Mason  &  Laita^  for  appellee. 

McGabe,  J. — The  appellant  sued  the  appellee  to  re- 
cover damages  for  personal  injuries,  alleged  to  have 
been  inflicted  on  appellant  through  the  negligence  of 
the  appellee,  as  charged  in  some  of  the  paragraphs  of 
the  complaint,  and  purposely  inflicted,  as  also  charged 
in  the  third  paragraph,  claiming  $12,000.00  damages. 
The  issues  joined  were  tried  by  a  jury,  resulting  in  a 
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verdict  for  the  defendant,  upon  which  the  court  ren- 
dered judgment,  overruling  appellant's  motion  for  a 
new  trial 

The  only  error  assigned  calls  in  question  the  action 
of  the  trial  court  in  overruling  appellant's  motion  for 
a  new  trial.  The  giving  and  refusing  of  certain  in- 
structions are  specified  as  grounds  for  the  motion  fo^ 
a  new  trial.  The  first  instruction  complained  of  is  No. 
1,  given  by  the  court  on  its  own  motion.  It  told  the 
jury  that:  "The  complaint  in  this  case  is  in  three  para- 
graphs. The  third  paragraph,  which  charges  a  will- 
ful injury,  is  not  supported  by  the  evidence,  and  you 
are  therefore  instructed  not  to  consider  the  third  para- 
graph of  the  complaint.''  It  is  insisted  that  this  was 
eiTor,  because  it  is  claimed  that  the  evidence  was  suf- 
ficient to  warrant  the  jury  in  drawing  the  inference 
that  the  appellant's  injury  was  purposely  and  will- 
fully committed. 

The  appellant's  testimony  shows  that  he  was  a  pas- 
senger on  appellee's  street  car,  being  drawn  by  mules, 
and  that  he  had  paid  his  fare  and  the  fare  of  his  friend, 
Mr.  Beck,  ten  cents;  that  he  signaled  the  driver,  there 
being  no  conductor,  to  stop  at  a  certain  point  where  he 
and  his  companion  desired  to  get  off;  that  the  car 
slowed  up  and  he  and  Mr.  Beck  started  out  on  the 
platform  to  get  oflf,  and  Mr.  Beck  stepped  off,  though 
the  car  had  not  come  to  a  full  stop ;  that  before  appel- 
lant had  reached  the  platform  Beck  had  got  off.  Ap- 
pellant testifies  that  he  got  ready  himself  to  step  off, 
but  the  car  did  not  come  to  a  standstill,  it  kept  mov- 
ing very  slow,  though  he  thought  every  instant  it 
would  stop,  but  instead,  the  driver  struck  the  mules 
and  surged  it  forward,  and  he  said,  "I  lost  my  balance 
and  fell." 

There  is  no  evidence  that  the  driver  knew  that  ap- 
pellant had  not  got  oflf,  at  the  time  he  struck  the  mules 


NOVEMBER  TERM,  1896— Vol.  146.        433 

Conner  t?.  The  Citizens'  Street  Railroad  Company  of  Indianapolis. 

and  started  the  car  faster.  It  may  be  justly  said  that 
it  was  the  driver's  duty  to  know  whether  the  pas- 
senger had  got  off  in  safety  before  starting  up  the  car 
faster.  Indeed,  it  was  his  duty  to  stop  the  car  at  the 
proper  place  long  enough  for  passengers  desiring  to  do 
so  to  alight  in  safety.  Such  failures  and  omissions, 
however,  are  nothing  more  than  negligence,  unless 
there  was  some  evidence  of  knowledge  on  the  part  of 
the  driver  at  the  time  of  striking  the  mules  and  start- 
ing up  the  car  that  appellant  had  not  got  off  the  car. 

The  rule  applicable  here  was  stated  by  Mitchell,  J., 
speaking  for  the  court  in  Qregoryj  Admr.y  v.  Cleveland, 
e/c,  R.  R.  Co.;  112  Ind.  at  page  387,  thus:  "As  a  rule 
of  evidence,  the  presumption  that  every  person  in- 
tends the  natural  and  probable  consequences  of  his 
i^rongful  or  unlawful  acts  applies  as  well  in  civil  as  in 
criminal  cases;  hence,  the  unlawful  intent  may  be 
shown  by  direct  evidence,  or  it  may  be  inferred  from 
conduct  which  shows  a  reckless  disregard  of  conse- 
quences, and  a  willingness  to  inflict  injury,  by  pur- 
posely and  voluntarily  doing  an  act,  with  knowledge 
that  some  one  is  unconsciously  or  unavoidably  in  a 
situation  to  be  injured  thereby.  An  act  which  in  itself 
might  be  lawful  becomes  unlawful  when  done  in  a 
manner  or  under  circumstances  which  charge  the 
actor  with  knowledge  that  it  will  result  in  injury  to 
some  one.  Palmer  v.  Chicago^  etc.y  R.  R.  Co.,  ante, 
250;  Louisville,  etc.,  R.  W.  Co,  v.  Ader,  110  Ind. 
376;  Louisville,  etc.,  R.  W.  Co.  v.  Bryan,  107  Ind.  51; 
Belt  B.  R.  Co.  v.  Mann,  107  Ind.  89;  Pennsylvania 
Co.  V.  Smith,  98  Ind.  42.     *    *    * 

**The  right  of  the  court  to  direct  a  verdict  for  the  de- . 
fendant,  in  case  the  plaintiff's  evidence,  giving  it  the 
most  favorable  construction  it  will  legitimately  bear, 
Vol.  146—28 
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fails  to  establish  any  fact  which  constitutes  an  essen- 
tial element  in  his  right  of  action,  is  clear.  [Citing 
authority.] 

"The  rule  which  governs  in  such  cases  is,  substan- 
tially, that  which  controls  where  there  is  a  demurrer 
to  the  evidence.  If  the  plaintiff's  evidence,  with  all 
the  legitimate  inferences  which  a  jury  might  reason- 
ably draw  from  it,  is  insuflBcient  t©  sustain  a  verdict 
in  his  favor,  so  that  a  verdict  for  the  plaintiff,  if  one 
should  be  returned,  w^ould  be  set  aside,  the  court  may 
properly  direct  a  verdict  for  the  defendant  without 
submitting  the  evidence  to  the  jury." 

That  is  practically  what  the  instruction  in  question 
did.  It  amounted  to  directing  the  jury  to  find  for  the 
defendant  as  to  the  third  paragraph  of  the  complaint 

Palmer  v.  Chicago^  etc.,  R.  R.  Ca,  supra^  was  a  case 
where  a  deaf  person  was  walking  on  the  railroad 
track  of  the  appellee,  and  his  father,  who  saw  the 
passenger  train  coming  behind  his  son,  ran  ahead  of 
the  train  waving  his  hat  at  his  deaf  son  and  mak- 
ing signals  to  him  to  get  off  the  track.  But  the  deaf 
son's  face  was  not  turned  and  he  failed  to  see  his 
father  or  the  signals  or  the  train  running  toward  him 
from  the  rear.  The  train  ran  over  and  killed  him. 
The  engineer  in  charge  of  the  engine  testified  that  he 
saw  both  men,  but  did  not  see  the  father  making  sig- 
nals to  his  son  and  did  not  know  that  the  son  or  the 
foremost  man  was  deaf.  This  evidence  was  not  con- 
tradicted, the  father  testifying  that  he  did  not  know 
whether  the  engineer  saw  the  signals  or  not.  It  is 
there  said,  on  page  260,  that:  "The  fact  that  signals 
indicating  peril  are  given  and  are  seen  by  the  engineer, 
plainly  distinguishes  the  case  from  the  class  of  cases 
represented  by  the  Tcrre  Huutf,  ete.y  R.  R.  Co.  v.  Ora- 
hanty  supra.  Proceeding  in  defiance  of  such  signals 
creates  the  constructive  intention  of  which  our  cases 
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speak,  and  makes  the  conduct  of  the  wrongdoer  will- 
ful. Such  an  act  is  not  simply  negligence;  it  is  a 
wrong  implying  a  willingness  to  inflict  an  injury. 

"While  we  agree  with  appellant's  counsel  upon  the 
legal  proposition  as  we  have  stated  it,  we  cannot  agree 
m  their  inference  of  fact,  for  we  cannot  assent  to  the 
conclusion  that  a  jury  might  have  inferred  that  the 
engineer  saw  the  signals  given  by  the  father  of  the 
deceased. '^ 

And  so  here  we  do  not  think  that  the  jury  could  rea- 
sonablv  and  logicallv  draw  the  conclusion  from  the 
evidence  above  set  forth,  that  the  street-car  driver 
knew,  when  he  started  up  the  car  by  striking  the 
mules  with  his  whip,  that  the  appellant  had  not  yet 
got  off  the  car  and  was  in  a  situation  making  it  dan- 
gerous to  appellant  to  so  start  up  the  car  by  striking 
the  mules  with  his  whip.  To  the  same  effect  are  Louis- 
villey  etc.y  B.W.  Co.  v.  Ader,  supra;  Louisville^  etc., 
R.  W.  Co.  V.  Brana,  supra;  Belt  R.  R.  Co.  v.  Mann, 
supra;  Pennsylvania  Co.  v.  Smith,  supra;  Citizens^ 
Street  R.  R.  Co.  v.  Willoehy,  134  Ind.  563;  Belle- 
fontaine  R.  W.  Co.  v.  Hunter,  Admr.,  33  Ind.  335,  5 
Am.  Rep.  201. 

The  substance  of  the  rule  as  established  by  the 
cases  to  which  we  have  referred  is,  that  to  entitle  one 
to  recover  for  an  injury  without  showing  his  own  free- 
dom from  contributory  fault,  the  injurious  act  or  omis- 
sion must  have  been  purposely  and  intentionally  com- 
mitted, with  a  design  to  produce  injury,  op  it  must 
have  been  committed  under  such  circumstances  as 
that  its  natural  and  reasonable  consequence  would  be 
to  produce  injury  to  others,  the  actor  having  knowl- 
edge of  the  situation  of  those  others.  There  must 
have  been  an  actual  or  constructive  intent  to  commit 
the  injury.  A  constructive  intent  may  be  established 
by  evidence  showing  a  reckless  disregard  for  the 
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safety  of  others,  and  a  willingness  to  inflict  the  injury 
complained  of.  Such  action  is  willfulness.  But  will- 
fulness implies  knowledge  on  the  part  of  the  actor. 
Parker^  Admr.^  v.  Pennsylvania  Co.,  134  Ind.  673;  Evans 
T.  Pittsburgh,  etc..  It.  W.  Co.,  142  Ind.  264.  It  is  not  nec- 
essary, however,  to  show  the  intention,  either  actual 
or  constructive,  to  commit  the  particular  injury  which 
resulted.  It  is  enough  to  show  that  some  injury  to  an- 
other or  others  would  naturally  and  probably  result 
from  the  act  complained  of.  Here  the  evidence  most 
favorable  to  appellant  shows  that  he  rang  the  bell 
signaling  the  driver  to  stop  the  car  at  a  given  point 
That  the  driver  accordingly  slowed  up  the  car  until  it 
was  going  very  slow,  so  that  Mr.  Beck  alighted  from 
the  car  without  any  difficulty  before  the  appellant  got 
out  onto  the  platform.  There  is  no  evidence  that  the 
driver  knew  that  appellant  also  wished  to  get  off,  nor 
was  there  any  evidence  that  the  driver  knew  that  ap- 
pellant paid  both  fares,  there  being  no  conductor 
and  the  ten  cents,  the  two  fares  having  been  put 
in  the  box  provided  for  its  reception;  there  was 
nothing  to  indicate  to  the  driver  that  both  men 
wished  to  get  off  at  the  same  place.  There  was  no 
evidence  to  show  that  the  driver  knew  that  api)el- 
lant  was  out  on  the  platform,  about  to  get  off,  when  he 
struck  the  mules  with  his  whip  and  started  up  the  car. 
As  before  observed,  it  was  his  duty  to  know  it,  but  his 
failure  to  observe  the  appellant's  motions,  he  being 
eighty  years  old,  may  have  been  negligence,  but  did 
not  indicate  a  willingness  to  inflict  an  injury  upon  the 
appellant.  There  could  be  no  willfulness  on  the  part 
of  the  driver  unless  he  knew  the  situation  of  the  appel- 
lant when  he  did  the  act  complained  of.  Nor  could 
the  jury  legitimately  draw  the  inference,  from  the  evi- 
dence recited,  that  he  did  know  such  fact  Because  it 
was  his  duty  to  know  the  fact,  affords  no  just  ground 
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for  the  jury  to  infer  that  he  did  know  it  Therefore, 
the  trial  court  did  not  err  in  withdrawing  the  third 
paragraph  from  the  consideration  of  the  jury. 

The  next  instruction  complained  of  is  the  fourth, 
given  by  the  court  on  its  own  motion*  The  instruction 
lA  very  long,  and  it  is  conceded  that  it  states  the  legal 
liabilities  and  rights  of  the  respective  parties  under 
the  facts  detailed  in  the  evidence  up  to  the  last  or  clos- 
ing sentence,  reading  as  follows:  ^'If  the  plaintiff  was 
injured,  as  alleged  in  his  complaint,  and  the  injury 
was  accidental,  the  defendant  would  not  be  liable." 
We  are  referred  to  Nave  v.  FlaclCj  90  Ind.  205,  as  au- 
thority holding  such  an  instruction  erroneous.  That 
case  involved  an  instruction  refused,  touching  the 
question  of  negligence  as  applicable  to  the  facts  in 
that  case.  It  was  there  said:  "It  is  contended  that 
the  word  ^accident'  qualifies  the  instruction  and 
makes  it  correctly  express  the  law.  We  do  not  think 
so.  A  pure  accident,  where  there  is  an  absence  of  neg- 
ligence, will  not  supply  a  cause  of  action,  but  where 
the  accident  is  attributable  to  the  negligence  of  the 
defendant,  it  is  otherwise.  Sherman  &  Redf.  Neg., 
section  5.  The  poverty  of  language  compels  the  use 
of  words  in  different  meanings,  and  this  is  notably 
true  of  the  word  ^accident.^  Strictly  speaking,  an  ac- 
cident is  an  occurrence  to  which  human  fault  does  not 
contribute;  but  this  is  a  restricted  meaning,  for  acci- 
dents are  recognized  as  occurrences  arising  from  the 
carelessness  of  men.  Browne  Jud.  Interp.  4.  The  use 
of  the  word  'accident'  does  not  save  the  instruction 
before  ua^' 

There  was  enough  in  the  instruction  in  the  case  now 
before  us,  preceding  the  part  we  have  quoted,  to  re- 
quire the  jury  to  find  for  the  plaintiff,  if  the  accident 
was  caused  by  the  defendant's  negligence. 

In  its  popular  sense  the  term  "accident"  signifies  an 
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would  have  been  rape.  It  is,  therefore,  the  opinion  of 
this  court  that  the  ruling  of  the  trial  court  was 
erroneous 

The  judgment  is  reversed,  with  instructions  to  the 
circuit  court  to  overrule  the  apjiellee^s  motion  to 
quash  the  information. 
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168  468  Street  RiJLWAT. — Negligence  of  Driver, — WiOftd  Injury , — ETidenoe 

-- — ^  that  the  driver  of  a  street  car  slowed  up  the  car  at  the  signal  of  the 

171    IS^  plaintiff  who  was  on  the  car  with  a  friend ;  that  the  friend  safely 

alighted  while  the  car  was  in  motion ;  that  while  plaintiff  was  on 
the  platform  waiting  for  the  car  to  stop  before  getting  off,  the 
driver  struck  the  mules  with  a  whip,  giving  the  car  a  sudden  jerk, 
throwing  plaintiff  off,  is  not  sufficient  to  support  a  charge  of  wiU- 
ful  injury  in  the  absence  of  proof  that  the  driver  knew  at  the  time 
of  striking  the  mules  and  starting  the  car  that  plaintiff  had  not 
alighted  from  the  car.  pp.  4SS^4S6. 
Same. — Willful  Injury  of  Passenger, — To  entitle  one  to  recover  for  an 
injury  without  showing  his  own  freedom  from  contributory  negli- 
gence, the  injurious  act  or  omission  must  have  been  purposely  and 
intentionally  committed,  or  it  must  have  been  committed  under 
such  circumstances  as  that  its  natural  and  reasonable  consequence 
would  be  to  produce  injury  to  others,  the  actor  having  knowledge 
of  the  situation,  p.  4S6, 
Same. — Instruction  to  Jury. — Accident — ^An  instructi(»x  to  the  jury 
that  if  plaintiff  was  injured  as  alleged  and  the  injury  was  acci- 
dental, defendant  would  not  be  liable,  is  not  erroneous  where  the 
whole  instruction  shows  that  the  word  "  accidental "  was  used  in 
the  popular  sense  to  signify  something  resulting  undesignedly  and 
without  the  fault  of  either  party,  p.  4^7, 
ISlwaiAQVSCJt. —Instruction. — Question  of  Law. — In  an  action  for  per- 
sonal injuries  resulting  from  alleged  negligence  of  defendant,  an 
instruction  that  it  is  for  the  jury  to  determine  whether  the  acts  of 
the  defendant,  if  established, '  'under  all  the  circumstances  amounted 
to  negligence,**  is  not  objectionable  as  authorizing  the  jury  to  de- 
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cide  a  question  of  law,  where  the  court  by  other  instructions  had 
defined  what  it  takes  to  constitute  negligence,    p.  438, 

Sake. — Street  RaUvxiy. — Pauenger. —  Contributory  Negligence, — In- 
struction, — ^An  instruction  to  the  jury  that  a  street  car  company, 
as  a  common  carrier,  is  bound  to  the  highest  degree  of  oara  for  the 
safety  of  passengers,  and  that  such  company  is  liable  for  injury  to 
a  passenger  caused  by  the  failure  to  exercise  such  care,  provided 
such  passenger  was  not  guilty  of  contributory  negligence,  is  not 
erroneous  because  it  fails  to  add  an  unrequeeAed  cd&arge  that  only 
ordinary  care  is  required  of  the  passenger,    p.  440, 

Instructions  to  Jury,— When  Not  Beviewable  on  Appeal.— Whem  it 
is  not  shown  by  the  record  that  all  the  instructions  given  by  the 
trial  court  are  in  the  transcript,  the  refusal  of  the  court  to  give  cer- 
tain instructions  offered  is  not  reviewable  on  appeal    p,  441, 

Eyidbnck. — Custom  May  he  Shown  a$  a  Fact. — A  custom  or  usage  is  a 
fact  that  may  be  stated  by  a  witness  in  the  first  instance  without 
stating  the  incidents  or  instances  within  his  knowledge  by  which 
he  became  possessed  of  the  knowledge  of  the  custom,   p,  44£. 

Bailboad. — Duty  ofPaeaenger. — It  is  the  duty  of  one  about  to  take 
passage  on  cars  to  ascertain  for  himself  whether  the  rules  of  the 
carrier  will  permit  a  stop  at  a  particular  point  where  he  may  desire 
to  get  off.    p,  44s. 

EUlrmless  Error. — Evidence. — It  is  harmless  error  to  reject  admis- 
sible evidence  where  it  is  clear  that  the  admission  of  the  evidence 
would  not  have  changed  the  result    p.  444- 

Same. — Rejected  Evidence.  —The  rejection  of  proper  evidence  is  harm- 
less where  other  questions  were  afterwards  put  to  the  same  witness 
in  better  form  that  elicited  all  the  testimony  that  the  rejected  ques- 
tion could  have  elicited,    p,  444, 

From  the  Marion  Superior  Court  Affirmed. 
T,  E.  Johnson^  for  appellant. 
Mdson  &  Laita,  for  appellee. 

McCabe,  J. — The  appellant  sued  the  appellee  to  re- 
cover damages  for  personal  injuries,  alleged  to  have 
been  inflicted  on  appellant  through  the  negligence  of 
the  appellee,  as  charged  in  some  of  the  paragraphs  of 
the  complaint,  and  purposely  inflicted,  as  also  charged 
in  the  third  paragraph,  claiming  f  12,000.00  damages. 
The  issues  joined  were  tried  by  a  jury,  resulting  in  a 
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same  effect  are  GUy  of  Franklin  y.  Barter^  127  Ind.  446, 
and  Evans  v.  Adams  Express  Co.y  122  Ind.  362. 

In  Hudson  v.  Houser^  Admr.y  123  Ind.,  at  page  320,  it 
is  said:  "By  the  sixth  instruction  the  court  was  re- 
quested to  charge  the  jury  that  if  the  evidence  estab- 
lished a  certain  state  of  facts,  those  facts,  standing 
alone,  did  not  constitute  such  negligence  as  to  render 
the  appellant  liable. 

"This  instruction  was  properly  refused  for  two  rea- 
sons— ^it  ignored  the  evidence  of  other  facts  and  was 
calculated  to  mislead  the  jury.  ♦  ♦  ♦  ♦  The  second  rea- 
son is  that,  under  the  evidence  in  the  case,  the  ques- 
tion of  negligence  was  a  question  of  fact  for  the  jury. 
See  City  B.  W.  Co.  v.  Uc,  50  N.  J.  L.  435  (7  Am.  St 
798,  and  note);  Pittsburg^  etCy  R.  W.  Co.  v.  W right j 
80  Ind.  231;  Ramsey  v.  RushvUle^  etc.,  O.  B.  Co.^  81 
Ind.  394;  Tovm  of  Albion  v.  Hetrickj  90  Ind.  645; 
Indiana  Car  Co.  v.  Parker^  100  Ind.  181;  Chicago, 
etc.  J  R.  R.  Co.  V.  Hedges,  supra;  Woolery  v.  Louis- 
ville,  etc.,  R.  W.  Co.,  107  Ind.  881;  Evansvilll,  etc., 
R.  W.  Co  V.  Harrington,  82  Ind.  634." 

Under  the  rule  established  by  these  cases,  it  was 
not  error  to  direct  the  jury  to  "determine  if  such 
[act  of  the  driver  established  by  the  evidence],  under 
all  the  circumstances,  amounted  to  negligence."  That 
was  the  exclusive  province  of  the  jury  which  the  court 
had  no  right  to  invade.  The  court  had  already  prop- 
erly defined  what  it  takes  to  constitute  negligence,  we 
presume,  the  record  not  showing  the  contrary.  It  was, 
therefore,  the  exclusive  province  of  the  jury  to  deter- 
mine whether,  under  all  the  circumstances,  the  act  of 
the  driver  amounted  to  negligence  according  to  the 
legal  definition  of  negligence  given  them  by  the  court. 

It  is  also  urged  that  the  superior  court  erred  in  the 
fourth  instruction,  already  mentioned,  in  another  par- 
ticular.   In  it  the  jury  were  told  that  the  street-car 
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company  was  a  common  carrier,  and  was  bound  to  the 
use  of  the  highest  degree  of  care  for  the  safety  of  pas- 
sengers, from  the  time  they  enter  the  car  until  they 
leaye  it,  and  that  such  company  was  liable  for  an  in- 
jury to  a  passenger  caused  by  a  failure  to  exercise 
such  care,  provided  that  such  passenger  was  not 
guilty  of  any  fault  or  negligence  on  his  part  which 
contributed  to  the  injury.  The  objection  to  the  in- 
struction is,  that  it  did  not  go  further  and  tell  the 
jury  that  the  care  required  of  the  passenger  in  order 
to  exonerate  him  from  contributory  negligence  was 
not  of  the  same  high  degree  required  of  the  carrier, 
but  that  the  law  only  required  of  the  passenger  ordi- 
nary care.  The  instruction  was  not  erroneous  as 
given,  and  would  not  have  been  erroneous  by  the  addi- 
tion, the  absence  of  which  is  complained  of.  If  appel- 
lant was  fearful  that  the  jury  would  construe  the  in- 
struction to  mean  that  the  same  degree  of  care  was  re- 
quired of  the  passenger  as  is  required  of  the  carrier,  as 
he  now  insists  they  may  have  done,  then  he  should 
have  asked  an  instruction  removing  the  possibility  of 
mistake  in  that  respect  This  he  failed  to  do*  He  is, 
therefore,  not  in  a  situation  to  successfully  urge  that 
the  court  erred  because  the  jury  might  have  made  a 
mistake  and  misconstrued  the  instruction. 

It  is  next  urged,  at  great  length,  that  the  superior 
court  erred  in  refusing  to  give  to  the  jury  a  series  of 
eight  instructions  asked  by  the  appellant. 

There  is  nothing  in  the  record  to  show  that  the  in- 
structions that  appear  in  the  transcript  as  having 
been  given  by  the  court  are  all  the  instructions  that 
the  court  gave  to  the  jury. 

For  aught  that  appears  the  refused  instructions 
may  have  been  refused  because  the  court  had  already 
fully  instructed  the  jury  upon  the  points  involved  in 
the  offered  instructions.    In  that  case  it  would  be  no 
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error  to  refuse  them,  even  though  they  each  stated 
the  law  correctly  as  applicable  to  the  case.  We  are 
bound  to  presume  in  favor  of  the  ruling  of  the  trial 
court,  if  any  legal  reason  may  have  existed  justifying 
the  action  of  the  court,  unless  that  reason  is  affirma- 
tively shown  by  the  record  not  to  exist.  Ohioj  etCy  R. 
W.  Co.  V.  Bucky  130  Ind.  300;  City  of  New  Albany 
v.  McCtUlochy  127  Ind.  500;  Lehman  v.  Hawks,  121 
Ind.  541;  Musgrave  v.  State^  133  Ind.  297;  Stewart  v. 
State,  111  Ind.  554. 

The  sixth  ground  of  the  motion  for  a  new  trial  is, 
that  the  court  erred  in  overruling  appellant's  objec- 
tion to  a  question  on  cross-examination  of  appellant's 
witness,  George  Abbott,  as  follows:  "I  will  ask  you 
if  there  has  ever  been  a  time  in  your  knowledge  of 
street  railroading  when  the  company  had  a  custom  of 
stopping  on  curves  to  let  passengers  get  off  or  on  the 
cars?     Ans.  No.  sir;  we  would  never  stop  at  curves." 

The  only  one  of  the  objections  made  to  the  question 
at  the  time,  that  is  now  urged  in  appellant's  brief  is, 
that  a  custom  is  a  conclusion  from  a  group  of  facts; 
that  the  question  did  not  call  for  a  fact,  but  a  con- 
clusion. No  authority  is  cited  in  support  of  the  prop- 
osition that  a  custom  or  usage  is  not  a  fact,  but  a  con- 
clusion, and  we  know  of  none.  A  custom  or  usage  is 
a  fact  that  may  be  stated  by  a  witness  in  the  first  in- 
stance without  stating  the  incidents  or  instances 
within  his  knowledge  by  which  he  became  possessed 
of  the  knowledge  of  the  custom,  the  same  as  he  may 
testify  to  the  general  reputation  of  a  witness.  1 
Green.  Ev.  (Redf.  Ed.),  section  128-129,  (2d  ed.),  sec- 
tions 148-152. 

The  next  ruling  complained  of  is  made  the  fourth 
ground  in  the  motion  for  a  new  trial,  namely,  overrul- 
ing appellant's  objection  to  a  question  put  to  him  by 
his  counsel,  as  follows:    "Q,     On  Thursday,  before 
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yon  got  hurt,  when  you  rang  the  bell,  as  stated  by  you, 
state  what  the  party  in  charge  of  the  ear  did  in  refer- 
ence  to  slowing  up  the  car,  if  anything.''  On  sustain- 
ing appellee's  objection,  appellant's  counsel  stated 
that:  "We  offer  to  prove  in  response  to  the  question 
asked,  that  the  driver  in  charge  of  the  team  and  car, 
as  soon  as  the  bell  was  rung,  slowed  up  and  stopped 
the  car  for  the  plaintiff  to  alight  therefrom,  at  or 
about  the  same  point  where  the  plaintiff  was  thrown 
from  the  car  on  Saturday." 

This  question  had  reference  to  the  controversy  in 
the  case  whether,  by  the  rules  of  the  company,  cars 
were  allowed  to  stop  at  all  at  the  point  where  appel- 
lant attempted  to  get  off,  it  being  maintained  by  the 
appellee  company  that  their  rules  did  not  permit  cars 
to  stop  at  that  point  It  is  the  duty  of  one  about  to 
take  passage  on  cars  to  learn  and  ascertain  for  him- 
self whether  the  rules  of  the  carrier  will  permit  a  stop 
at  a  particular  point  where  he  may  desire  to  get  off. 
White  V.  Evansvilley  efc,  R.  R.  Co.j  133  Ind.,  at  page 
487.  And  he  has  no  right  to  rely  on  the  statement  of 
a  ticket  agent  selling  him  a  ticket  for  passage  on  such 
road  that  the  train  will  stop  at  a  given  point,  in  the 
absence  of  any  statement  by  such  agent  that  the  rules 
of  the  company  allowed  the  train  to  stop  at  such  point. 
Therefore,  the  act  of  another  car  driver  of  appellee 
stopping  a  single  time  at  a  point  not  permitted  by  the 
rules  of  the  company,  was  of  very  little  force  as  against 
the  undisputed  evidence  that  the  rules,  of  the  company 
as  to  such  stop  were  posted  up  in  the  car  in  printed 
letters  large  enough  to  be  read  by  any  one  across  the 
car,  to  the  effect  that  that  car  would  stop  only  at  the 
farther  crossing,  that  being  a  different  place  than  that 
where  appellant  attempted  to  get  off.  The  only 
ground  on  which  it  is  claimed  by  appellant  that  the 
evidence  ought  to  have  been  admitted  is  that  it  would 
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tend  to  show  that  appellee  had  been  in  the  habit  of 
stopping  at  that  point  to  let  passengers  off. 

Even  if  such  habit  could  have  any  effect  in  modify- 
ing the  clearly  established  rule  of  the  company  on 
that  point,  we  think  the  proof  of  a  single  act  of  the 
company  can  hardly  be  said  to  tend  to  establish  such 
habit  As  was  said  by  Justice  Field,  in  Itis.  Co.  v. 
Fol^^  105  U.  S.  354,  "It  would  be  incorrect  to  say  that 
a  man  has  a  habit  of  anything  from  a  single  act"  See 
Lynch  v.  Bates,  139  Ind.  206.  The  word  habit  is  defined 
to  be  a  fixed  or  established  custom;  ordinary  course 
of  conduct 

But  conceding,  without  deciding,  that  the  offered 
evidence  was  erroneously  excluded,  yet  in  view  of  all 
the  evidence  the  result  must  have  been  the  same  if  it 
had  been  admitted.  It  has  often  been  correctly  and 
justly  held  by  this  court  that  the  rejection  of  admis- 
sible evidence  which  could  not  have  changed  the  re- 
sult is  a  harmless  error.  H anion  v.  Doherty,  109  Ind. 
37;  Aufdencamp  v.  Smithy  96  Ind.  328;  Bartlett  v.  PUts- 
burgy  ct€.y  R.  W.  Co.,  94  Ind.  281.  Hence,  the  error,  if 
error  it  was  to  exclude  it,  was  harmless. 

The  fifth  ground  in  the  motion  for  a  new  trial  is  sus- 
taining an  objection  to  a  certain  question  put  to  the 
witness  John  Simmons.  But  whether  right  or  wrong, 
the  ruling  proved  harmless  by  reason  of  the  fact  that 
other  questions  were  afterward  put  to  the  witness  in 
better  form  that  elicited  all  the  testimony  that  the  re- 
jected question  could  have  elicited. 

We  have  gone  over  all  the  questions  raised  and  pre- 
sented by  the  assignment  of  errors  and  appellant's 
brief,  and  find  no  available  error.  Our  labors  have 
been  unnecessarily  increased  by  the  fact  that  appel- 
lee's brief  is  missing  from  the  files. 

The  judgment  is  affirmed. 
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Stonehill  V.  Stonehill. 

[No.  17.908.     Filed  December  17,  1806.] 

Divorce.— Ciw^ody  and  Support  of  Minor  Child. — Attachment  for 
Contempt  of  Court, — Statute  Construed — The  court  may,  mider 
the  proTisions  of  section  1058»  Bums'  B.  S.  1894  (1046,  R.  S.  1881), 
in  decreeing  a  divorce,  commit  the  custody  of  a  minor  child  to  the 
mother  and  require  the  father  to  contribute  to  the  support  of  such 
child  and  upon  failure  of  the  fatlier  to  comply  with  such  order  of 
court  an  attachment  may  be  issued  against  him  for  contempt  of 
court. 

Ck>NTKMFT. — Jmpriaonmen^ --Imprisonment  for  contempt  of  court  in 
failing  to  pay  money  as  ordered  by  the  court  is  not  imprisonment 
for  debt  within  the  meaning  of  the  constitution. 

From  the  St.  Joseph  Circuit  Court.   Reversed. 
Wilhert  Ward,  for  appellant. 

MoNKSy  J. — On  the  &th  day  of  April,  1895,  by  decree 
of  the  St.  Joseph  Circuit  Court,  appellant  was  granted 
a  divorce  from  appellee,  and  given  the  custody  of  their 
child,  and  in  the  final  decree  it  was  ordered  and  ad- 
judged that  appellee  should  pay  to  appellant,  for  the 
support  of  said  child,  the  sum  of  f  2.50  per  week,  and 
that  appellant  should  have  the  sole  care  and  custody 
of  said  child  until  the  further  order  of  the  court 
Afterwards  a  copy  of  said  decree,  duly  certified  by  the 
clerk  of  said  court,  was  served  upon  appellee. 

Appellee  failed,  neglected  and  refused  to  pay  said 
allowance,  or  any  part  thereof,  and  in  January,  1895, 
when  there  was  due  from  appellee  under  said  order 
190.00,  appellant  filed  a  written  motion  in  the  St 
Joseph  Circuit  Court,  setting  forth  said  facts,  and 
moved  the  court,  thereon,  to  enter  a  rule  against  ap- 
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pellee  to  show  cause  why  an  attachment  should  not 
issue  against  him  for  contempt  of  court  in  failing  to 
pay  said  sum  for  the  support  of  said  child,  as  ordered 
by  the  court.  The  trial  court  overruled  said  motion 
and  refused  to  enter  such  rule. 

The  only  question  presented  by  the  record  is,  had 
the  court  below  the  power  or  authority  to  enforce  the 
order  to  pay  $2.50  per  week  for  the  support  of  the 
child  by  an  attachment  for  contempt? 

Section  1058,  Burns'  R.  S.  1894  (1046,  R  S.  1881), 
provides  that  the  court  in  decreeing  a  divorce  shall 
make  provision  for  the  guardianship,  custody,  support 
and  education  of  the  minor  children  of  said  marriage. 

It  was  in  compliance  with  the  requirements  of  the 
foregoing  section  of  the  statute  that  the  court  below 
ordered  appellee  to  pay  appellant  $2.50  per  week  for 
the  support  of  the  child,  and  that  she  have  the  custody 
and  control  of  the  child  until  the  further  order  of  the 
court. 

That  part  of  the  decree,  as  to  the  custody  of  the  child 
until  the  further  order  of  the  court,  remained  within 
the  control  of  the  court  below,  and  is  subject  to  re- 
vision or  alteration  from  time  to  time  upon  the  appli- 
cation of  either  party.  Bush  v.  Bv^h^  37  Ind.  164; 
Baily  v.  Schrader,  84  Ind.  260;  Sullivan  v.  Learned, 
49  Ind.  252;  Williams  v.  Williams,  13  Ind.  523;  Byce 
V.  Ryce,  52  Ind.  64;  Joab  v.  Sheets,  99  Ind.  328;  Du- 
bois V.  Johnson,  96  Ind.  6;  2  Work's  Pract.,  section 
1392  and  cases  cited. 

The  court,  under  the  statute,  necessarily  has  the 
right  to  commit  the  custody  of  the  children  to  either 
party  to  the  exclusion  of  the  other,  or  to  commit  them 
to  the  custody  of  others,  and  in  this  case  the  court 
had  the  power,  if  application  had  been  made  by  either 
party,  to  modify  the  order  in  regard  to  the  custody  of 
the  child  and  give  the- custody  to  appellee  or  to  a 
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stranger.  If  the  court  had  this  power,  it  necessarily 
follows  that  it  also  had  the  power,  on  application  and 
notice,  to  modify  the  order  in  regard  to  the  payment 
for  support,  not  only  as  to  amount,  but  as  to  the  per- 
son to  whom  the  same  should  be  paid.  Cx)x  v.  Cox^  25 
Ind.  303.  If  the  order  were  changed  so  as  to  give  the 
custody  to  appellee  or  a  stranger,  the  order  requiring 
the  payment  for  support  to  appellant  could  be  modi- 
fied and  the  money  ordered  paid  to  some  one  else. 
The  person  to  whom  money  for  support  of  a  child  is 
ordered  paid  by  the  court,  receives  it  as  a  trustee,  and 
can  only  expend  the  same  for  the  benefit  of  the  child. 

It  is  well  settled  law  that  the  circuit  court  has 
ample  power  and  authority  to"  punish  for  contempt 
any  one  who  disobeys  its  orders  made  in  any  case 
where  it  has  jurisdiction  of  the  subject-matter  and 
parties.  Kernodle  v.  Cason,  25  Ind.  362;  Joab  v.  Sheets^ 
supray  and  cases  cited  on  p.  332;  IlawHns  v.  State^  125 
Ind.  570;  Little  v.  State^  90  Ind.  338,  46  Am.  Rep.  224.   . 

Attachment  for  contempt  is  one  of  the  methods  for 
enforcing  the  payment  of  interlocutory  orders  in  di- 
vorce cases,  final  decrees  for  alimony  and  support  in 
many  jurisdictions.  Buck  v.  Buckj  60  111.  105;  Andretv 
V.  AiidretCj  62  Vt.  495;  Gnlland  v.  Oalland,  44  Cal.  475, 
13  Am.  Rep.  167;  2  Bishop  on  Marriage  and  Divorce, 
section  1092,  and  cases  cited;  Stewart  Marriage  and 
Divorce,  section  378,  and  cases  cited;  2  Nelson  on  Di- 
vorce and  Separation,  section  939,  and  cases  cited. 
See  section  1054,  Bums'  R.  S.  1894  (1042,  R.  S.  1881); 
Kernodle  v.  Cuson,  supra;  2  Works  Pract,  section  1390; 
1  Ency.  Plead,  and  Pract.  437,  438. 

Imprisonment  for  contempt  of  court  in  failing  to 
pay  money  as  ordered  by  the  court  is  not  imprison- 
ment for  debt  within  the  meaning  of  the  constitution. 
Ex  parte  PerUnSj  18  Cal.  60;  Pain  v.  Pain,  80  N.  C.  322; 
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2  Nelson  Divorce  and  Separation,  section  939 ;  SteTvart 
Marriage  and  Divorce,  section  378. 

The  verified  motion  of  appellant  showed  that  ap- 
pellee had  failed  to  pay  said  allowance,  or  any  part 
thereof,  and  had  thereby  disobeyed  the  order  of  the 
conrt.  Upon  this  showing  she  was  entitled  to  have 
the  court  issue  the  rule  to  show  cause,  as  prayed  for. 
The  court  therefore  erred  in  overruling  her  motion 
and  refusing  said  rule. 

Judgment  reversed,  with  instructions  to  issue  a  rule 
against  Warren  Stonehill  to  show  cause,  at  a  time  to 
be  fixed  by  the  court  below,  why  he  should  not  be  at- 
tached for  contempt  for  a  failure  to  pay  the  |2.50  per 
week,  amounting  to  ?90.00,  as  ordered  by  the  court, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Porter,  Trustee  et  al.  v.  Caylor  et  al, 

[No.  17,881.    Filed  December  18,  1896.] 

Bond. — Bastardy,-^ A.  bond  given  by  defendant  to  plaintifP  in  settle- 
ment of  a  bastardy  proceeding,  conditioned  that  the  defendant 
would  marry,  live  with,  support  and  kindly  treat  the  plaintiff  as 
his  lawful  and  wedded  wife,  is  violated  by  the  communication  to 
the  plaintiff,  shortly  after  such  marriage,  of  a  loathsome  disease, 
causing  her  much  pain,  and  causing  the  premature  birth  of  her 
child. 

Husband  and  Wife. —  Cruelty, —  Desertion. — ^When  a  wife  by  the 
cruelty  of  her  husband  is  driven  from  their  home,  the  law  does 
not  regard  this  as  desertion  on  her  part 

From  the  Delaware  Circuit  Court  Reversed. 
Gregory  &  Silverberg,  for  appellants. 

Howard,  J. — On  July  26, 1893,  the  bond  and  mort- 
gage sued  on  in  this  case  were  executed  by  the  appel- 
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lees  in  favor  of  Pearl  M.  Phipps,  now  the  appellant 
Pearl  M.  Caylor,  wife  of  the  appellee,  Harry  Caylor. 
The  said  Harry  Caylor  was  at  the  time  in  jail,  await- 
ing the  action  of  the  circuit  court  upon  a  charge  of 
bastardy,  preferred  by  the  said  Pearl  M.  Phipps,  now 
Caylor.  By  way  of  compromise,  it  was  then  agreed 
^between  the  parties  that  the  bastardy  suit  should  be 
dismissed  on  condition  that  said  appellee,  Caylor, 
should  marry  said  appellant,  Phipps,  and  that  both 
said  appellees  should  execute  to  her  a  bond,  secured  by 
mortgage  on  real  estate,  the  bond  to  be  in  the  sum  of 
1500.00,  liquidated  damages,  as  security  that  he  would 
enter  into  said  marriage  and  faithfully  keep  his  vows, 
particuljarly  binding  him  to  "live  with  and  support 
and  kindly  treat  the  said  Pearl  M.  Phipps  as  his  law- 
fully wedded  wife,  for  the  full  term  of  ten  years,  un- 
less prevented  by  death." 

In  pursuance  of  said  agreement  and  the  execution  of 
the  bond  and  mortgage,  the  bastardy  proceedings  were 
dismissed  and  the  parties  became  husband  and  wife. 
They  lived  together  until  September  of  the  same  year; 
soon  after  which,  it  is  alleged,  the  conditions  of  the 
bond  were  violated,  and  this  action  was  brought  to 
recover  the  damages  provided  for  in  the  bond  and  for 
the  foreclosure  of  the  mortgage.  The  appellant. 
Porter,  appeared  for  the  appellant,  Pearl  M.  Caylor, 
as  trustee  and  next  friend ;  the  record  showing  that  at 
the  time  she  became  pregnant  by  the  act  of  the  appel- 
lee, Caylor,  as  charged,  she  was  as  yet  but  a  school 
girl  and  not  fifteen  years  of  age. 

The  cause  was  submitted  to  the  court  for  trial,  and 
there  was  a  special  finding  of  the  facts  with  conclu- 
sions of  law.  The  court  found  the  facts  in  issue  sub- 
stantially as  stated  in  the  complaint:  That  Pearl  M. 
Phipps,  now  Caylor,  was  at  the  date  of  the  bond  and 
Vol.  146—29 
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mortgage  unmarried,  of  the  age  of  fifteen  years  and 
living  with  her  parents  in  the  city  of  Muncie;  that  she 
was  then  pregnant  with  a  bastard  child,  of  which  the 
said  Harry  Caylor  was  the  father;  that  he  had  been 
arrested  and  committed  to  jail  on  said  charge;  that 
the  compromise  was  entered  into,  by  the  terms  of 
which  the  bond  and  mortgage  were  executed,  the  suit 
dismissed  and  the  parties  married ;  that  they  lived  to- 
gether until  September  1, 1893,  when  the  wife  went  to 
her  parents'  home;  that  on  September  28  she  gave 
birth  to  the  child,  which  died  in  a  few  days;  that  at  the 
date  of  the  marriage  the  husband  was  afflicted  with  a 
venereal  disease,  which,  within  two  weeks  thereafter, 
he  communicated  to  his  wife,  and  from  which  she  suf- 
fered continuously  until  some  time  after  the  birth  of 
her  child;  and  that  said  disease  caused  the  premature 
birth  of  said  child.  The  court  also  found  that  when 
the  said  wife  left  her  husband  and  returned  to  the 
home  of  her  parents,  "it  was  not  because  of  any  abuse 
or  mistreatment  of  said  Harry  Caylor  toward  her,  but 
because  she  was  not  satisfied  with  the  home  and  other 
provisions  the  said  Harry  Caylor  had  made  for  her." 
Still  other  findings,  but  immaterial  to  the  issues,  were 
made;  and  the  court  concluded,  as  a  matter  of  law, 
"that  the  plaintiffs  are  entitled  to  take  nothing  by  this 
suit.^^ 

We  do  not  think  the  conclusions  of  law  were  justi- 
fied by  the  findings.  One  of  the  facts  found  is  an  inti- 
mation that  the  wife  abandoned  her  husband;  and  we 
presume  that  it  was  upon  this  chiefly  that  the  conclu- 
sions of  law  were  based.  The  finding  in  question  is 
rather  a  conclusion  of  fact,  and  is  itself  inconsistent 
with  the  facts  in  issue  and  expressly  found  by  the 
court  Two  weeks  after  their  marriage  the  husband 
communicated  a  loathsome  disease  to  his  wife,  from 
which    she    continuously    suffered    thereafter.    The 
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enormity  of  this  conjugal  offense  was  intensified  by 
the  circumstance  that  the  wife  was  then  in  the  deli- 
cate state  caused  by  approaching  maternity,  to  say 
nothing  of  her  being  but  a  child  herself;  and  if  ever 
the  condition  of  the  bond,  that  the  husband  should 
"support  and  kindly  treat'^  his  wife,  should  apply,  it 
was  then,  when  she  was  about  to  become  the  mother 
of  his  child. 

"The  husband's  cruelty,"  says  Mr.  Bishop,  Marriage 
and  Divorce  (6th  ed.),  section  741,  "is  aggravated  by 
the  woman's  being  in  pregnancy.  Also,  by  her  being  of 
advanced  age;  [or,  we  might  add,  of  tender  age],  for 
^there  may  be  relative  cruelty,  and  what  is  tolerable 
by  one  may  not  be  by  another.' "  Yet  it  is  quite  im- 
possible to  conceive  that  the  particular  cruelty  in- 
dulged in  in  this  case  could  be  tolerable  by  any  one. 
In  this  case,  too,  not  only  the  suffering  of  the  mother, 
but  the  premature  birth  and  speedy  death  of  the  child 
were  direct  results  of  this  cruelty.  The  wife  did  not 
desert  the  husband.    His  conduct  drove  her  forth. 

As  said  in  the  vigorous  language  of  Judge  Lotz,  in 
Carr  v.  Carr^  6  Ind.  App.  377,  "Although  the  evidence 
in  this  case  shows  that  the  wife  left  the  defendant,  it 
was  under  such  circumstances  that  made  him,  and  not 
her,  the  deserter."  And  the  learned  judge  continues: 
"His  conduct  was  not  only  vile,  but  it  was  infamous. 
It  was  bad  enough  for  him  to  violate  his  marital  vows, 
but  when  followed  up  by  inoculating  the  wife  with  a 
loathsome  disease,  the  depths  of  infamy  had  been 
sounded.  The  law  does  not  require  that  the  wife  shall 
abase  herself  to  the  extent  of  condoning  the  adul- 
terous conduct  of  the  husband,  much  less  is  she  re- 
quired to  jeopardize  her  health  and  life  in  order  that 
she  may  receive  food,  raiment  and  shelter  from  his 
iniquitous  hand.  She  is  entitled  to  enjoy  his  good 
fortunes,  and  bound  to  share  his  misfortunes,  but  she 
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is  not  required  to  share  his  ignominy  and  shame,  or  to 
imperil  her  life  and  health  on  account  of  his  wrong- 
doing." 

"For  a  husband  knowingly  to  communicate  venereal 
disease  to  his  wife,"  says  Mr.  Bishop,  in  the  work  al- 
ready cited,  section  735,  "is  adequate  legal  cruelty; 
and,  in  aid  of  the  necessary  proofs  of  knowledge,  the 
presumption  will  be,  that  he  was  aware  of  his  own 
diseased  condition  and  the  danger  of  infection.''  See 
also  definition  of  cruelty  as  to  husband  and  wife,  as 
quoted  from  the  same  text  writer  by  Judge  Worden 
in  Small  v.  Small^  57  Ind.  568. 

That  the  conditions  of  the  bond  in  suit  were  vio- 
lated, and  that  the  appellants  were  entitled  to  recover, 
there  can  be  no  doubt.  A  case  in  form  and  substance 
much  like  the  case  at  bar,  and  in  which  the  acts  of  the 
husband,  in  the  violation  of  the  conditions  of  the  bond 
given  his  wife,  were  less  reprehensible,  was  that  of 
Stanley  v.  Montgotnery^  102  Ind.  102,  appealed  for  the 
second  time  and  decided  in  favor  of  the  wife  in  Stan- 
ley V.  Stanley,  112  Ind.  143. 

The  judgment  is  reversed,  with  instructions  to  the 
court  to  restate  its  conclusions  of  law  and  to  enter 
judgment  for  the  appellants. 


i4g  453l      The  New  York,  Chicago  and  St.  Loots  Railroad 
^^  ^^^^  Co.  V.  Ostman,  Administratrix. 

14(J         462  ^       ' 

170  35; 

I -^  [No.  17,434.     Filed  December  22,  1896.] 

m    m 

Neoligbnce. — Master  and  Servant. — In  an  action  based  upon  negli- 
gence it  must  be  shown  that  the  master  was  guilty  of  the  negli- 
gence charged  and  that  the  servant  was  free  from  contributory 
negligence  at  the  particular  time  of  the  alleged  injury. 

Sakb.-^ Railroads. — Maintaining  Cattle  Chute  in  Close  Proonmity  to 
Sidetrack. — ^The  correct  standard  by  which  the  negligence  of  a  rail- 
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road  companj  is  measured,  in  an  action  for  an  injury  to  one  of  its 
trainmen  arising  out  of  its  alleged  negUgenoe  in  maintaining  a 
cattle  chute  in  too  close  proximity  to  its  tracks,  is  whether  same  is 
dangerous  to  persons  operating  its  trains,  when  they  are  exercis- 
ing, under  the  particular  circumstances,  ordinary  care. 
ICastbb  and  Sebvant. — BaHrocids. — Contributory  Negligence. — ^A  lo- 
comotive fireman  who.  while  in  the  discharge  of  his  duties  as  such 
fireman  was  leaning  out  of  the  window  of  the  cah  and  looking  back- 
ward for  signals,  struck  his  head  against  a  cattle  chute  which  stood 
18  inches  from  the  cab  window  and  was  killed,  is  chargeable  with 
a  knowledge  of  the  dangerous  proximity  of  said  chute  to  a  passing 
engine  and  was  guilty  of  contributory  negligence  in  leaning  out  of 
the  cab  while  x>assing  said  chute,  where  it  is  shown  by  the  special 
finding  of  the  jury  that  he  had  been  in  the  employ  of  the  defend- 
ant for  16  months  and  had  passed  the  cattle  chute  twice  each  week 
during  such  time  and  had  frequently  done  switching  at  such  point 
and  was  familiar  with  the  printed  rules  of  the  company  which  en- 
joined upon  the  employes  to  take  time  in  all  cases  to  do  their  duty 
in  safety  whether  at  the  time  acting  under  orders  of  a  superior  or 
otherwise. 

From  the  Allen  Circuit  Court.   Reversed. 
MorriSy  Bell,  Barrett  &  Morris^  for  appellant. 
Ninde  dk  Ninde,  for  appellee. 

Jordan,  C.  J. — Appellee  commenced  this  action  in 
the  lower  court  to  recover  damages  of  appellant, aris- 
ing out  of  the  death  of  her  decedent,  Charles  Ostman, 
by  reason  of  the  alleged  negligence  of  the  railroad 
company.  The  deceased  was  the  husband  of  appellee, 
and  the  fatal  accident  which  resulted  in  his  death,  oc- 
curred on  April  8, 1891,  at  Burr  Oak,  a  station  on  ap- 
pellant's line  of  railw^ay.  There  was  a  special  verdict 
returned  by  the  jury,  upon  which  the  court  rendered 
its  judgment,  in  favor  of  the  appellee,  for  $4,000.00, 
the  amount  assessed  by  the  jury.  Among  the  errors 
assigned  by  the  appellant  is  one  based  upon  the  action 
of  the  court  in  aw^arding  a  judgment  to  appellee, 
under  the  facts  set  out  in  the  special  verdict 
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From  the  special  verdict  the  following  facts  appear: 
"The  defendant  owned  and  operated  a  railroad,  run- 
ning from  the  city  of  Buffalo,  in  the  state  of  New 
York,  through  the  city  of  Fort  Wayne  and  the  town 
of  Burr  Oak,  in  the  State  of  Indiana,  to  the  city  of 
Chicago,  in  the  state  of  Illinois;  that  the  deceased  for 
eighteen  months  prior  to  his  death  was  in  the  employ 
of  the  defendant  as  a  locomotive  fireman,  and  for  six- 
teen months  prior  to  his  death  said  deceased  was  em- 
ployed by  said  defendant  as  fireman  on  its  engine  169, 
and  continued  to  be  so  employed  till  his  death,  as 
hereinafter  set  forth ;  that  during  said  period  said  de- 
ceased, in  the  discharge  of  his  duties,  passed  said 
station  at  Burr  Oak  twice  each  and  every  week,  and 
frequently  did  switching  and  work  at  said  station; 
that  during  all  said  period  the  defendant  had  a  side 
track  and  spur  switch  at  said  town  of  Burr  Oak,  both 
of  which  were  located  north  of  the  main  track  of  said 
railroad;* that  said  side  track  was  about  800  feet  long, 
the  east  switch  of  which  was  about  400  feet  east  of  the 
cattle  chute,  hereinafter  described,  and  the  west 
switch  of  which  side  track  was  west  of  the  depot,  here- 
inafter described;  that  at  said  point,  150  feet  west  of 
said  east  switch,  the  defendant  had  maintained,  near 
to  and  on  the  north  side  of  said  side-track,  cattle  pens, 
from  which  there  was  a  cattle  chute  about  eighteen 
feet  long  leading  from  said  pens  so  near  to  the  track 
that  by  the  aid  of  fences,  gates  and  doors,  the  stock 
was  driven  from  said  pens  into  the  defendant's  cars  to 
be  transported ;  that  said  chute  was  constructed  as  fol- 
lows: Three  oak  posts  six  inches  square  were  planted 
in  the  ground  about  equally  distant  from  the  north 
rail  of  said  side  track.  Said  posts  were  eleven  feet 
six  inches  high.  One  of  said  posts  was  located  on  the 
west  side  of  said  cattle  chute,  and  one  about  the  mid- 
dle, and  one  on  the  east  side  thereof;  that  a  fence  was 
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constructed  from  each  of  said  posts  north  to  said  cat- 
tle pens;  that  said  fence  from  the  said  middle  post 
north  to  the  cattle  pens  divided  said  chute  into  two 
parts;  that  by  means  of  said  middle  fence  the  said 
chute  between  it  and  said  west  fence  was  six  feet  and 
two  inches  wide,  and  the  chute  between  said  middle 
fence  and  the  east  fence  was  the  same  width ;  that  said 
fence  was  constructed  of  pine  boards  six  inches  wide 
and  six  inches  apart;  that  a  gate  was  constructed  out 
of  pine  boards,  so  that  the  boards  of  said  gate  were  so 
adjusted  to  said  fence  that  each  board  of  the  gate  was 
located  in  each  space  between  the  boards  of  the  fence, 
and  said  gate  was  about  eighteen  feet  long  and  three 
feet  six  inches  wide,  and  was  operated  by  being 
pushed  towards  and  from  the  car  to  be  loaded.  At 
the  north  end  of  the  gate  was  a  board  or  batton  nailed 
across  the  ends  of  the  gate  boards  to  hold  them  in 
place,  and  on  the  west  side  of  the  south  end  of  the  gate 
was  a  similar  board  nailed  across  the  ends  of  the 
boards  of  the  gate  and  on  the  east  side  of  the  gate 
and  fence  were  boards  nailed  so  as  to  allow  the  gate  to 
move  north  and  south  along  the  spaces  between  the 
boards  of  the  fence.  The  said  board  so  nailed  across 
the  south  ends  of  the  gate  boards,  was  placed  on  the 
west  side  of  the  gate  so  that  when  the  gate  was  shoved 
northward  the  north  edge  of  said  board  would  strike 
the  face  of  said  post,  and  prevent  said  gate  from  slip- 
ping back  till  the  south  end  thereof  was  back  flush 
with  the  south  face  of  the  post,  but  because  of  said 
board  striking  said  post  the  south  end  of  the  gate,  at 
the  time  the  deceased  was  killed,  was  six  inches 
further  south  than  the  post,  and  six  inches  nearer  the 
track  than  said  post;  that  the  south  face  of  said  post 
was,  at  the  time  said  deceased  was  killed,  thirty-eight 
inches  north  of  the  center  of  the  top  of  the  north  rail 
of  said  side  track,  and  the  south  end  of  said  gate,  at 
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the  time  said  deceased  was  killed,  was  thirty-five 
inches  north  of  the  said  center  of  said  rail;  that  the 
cab  of  said  engine  is  eight  feet  and  six  inches  wide; 
that  the  distance  between  the  north  side  of  said  cab, 
at  the  window  thereof,  where  deceased  was  looking 
ont,  and  the  part  of  said  cattle  chute  his  head  came 
in  collision  with,  was  thirteen  inches;  that  said  dis- 
tance between  said  cab  and  said  cattle  chute  made 
the  said  cattle  chute  so  placed  extra  hazardous  for  the 
deceased  and  other  trainmen  of  said  defendant;  that 
the  deceased  did  not  know,  nor  have  any  reason  or  op- 
portunity to  know  that  any  part  of  said  chute  was 
within  said  distance  of  thirteen  inches  of  said  cab  as  it 
X>assed  the  same,  but  that  the  defendant  and  its  proper 
agents  and  servants  did  know  that  said  chute  was  said 
distance  from  the  cab  window  as  it  passed  said  chute; 
that  said  chute  had  for  a  long  time,  to-wit:  for  several 
years  before  the  deceased  was  killed,  come  in  collision 
with  parts  of  the  defendant's  trains  as  they  passed 
the  same,  and  frequently  knocked  off  markers  from 
cars  and  collided  with  brake  wheels  attached  there- 
to; that  said  defendant  had  notice  of  said  facts,  and 
that  said  chute  was  the  distance  aforesaid  from  said 
cab  and  track  as  they  passed  the  same,  long  enough 
before  the  deceased  was  killed  to  have  removed  the 
same  to  a  safe  distance  from  the  trains  passing  the 
same,  and  yet  during  all  said  time  before  and  up  to  the 
time  said  deceased  was  killed,  the  defendant  negli- 
gently failed  1o  remove  the  same,  but  negligently 
maintained  the  same  at  said  dangerous  distance  from 
said  track  and  cabs  as  they  passed  the  same;  that  the 
said  cattle  pens  and  chute  could  be  seen  for  a  dis- 
tance of  one-half  mile  or  more  along  the  track  each 
side  thereof;  that  when  deceased  was  killed  he  was 
firing  on  said  engine  109,  which  was  then  and  there 
pulling  a  local  freight  train  eastward  over  said  rail- 
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road;  that  it  became  and  was  necessary  to  take  a  car 
then  standing  on  said  spnr  switch  into  said  train^ 
which  was  coupled  onto  said  engine  at  the  west  end  of 
said  side  track,  and  was  being  pulled  out  oyer  said 
side  track  eastward  and  past  said  cattle  chute  at  the 
time  said  deceased  was  killed,  at  the  rate  of  about  ten 
miles  per  hour;  that  while  said  train  was  so  moving 
eastward  over  said  side  track,  it  became  and  was  then 
and  there  the  duty  of  said  deceased  to  lean  out  of  said 
cab  window  on  the  north  side  of  said  cab,  and  look 
backward  for  signals  and  to  see  if  everything  was  all 
right 

"And  the  said  deceased  was  then  and  there  at 
the  time  he  was  killed,  carefully,  and  in  the  proper 
discharge  of  his  duty,  looking  out  of  said  window,  and 
looking  back  for  said  signals,  and  to  see  if  everything 
was  all  right  at  the  time  his  head  and  part  of  his 
shoulders  were  partly  inside  said  window  and  partly 
outside  thereof,  so  that  as  he  passed  said  chute  his 
head  came  in  collision  with  said  cattle  chute,  whereby 
his  skull  was  mashed  in  and  broken  and  said  deceased 
was  killed;  that  he  died  within  a  few  minutes  after 
he  so  struck  said  cattle  chute,  and  we,  the  jury  further 
find  that  the  board  so  nailed  on  the  west  side  of  the 
south  end  of  said  gate  was  longer  up  and  down  by  the 
space  of  two  inches  than  the  said  gate  was  wide,  and 
that  the  upper  end  of  said  board  was  two  inches 
higher  than  the  upper  edge  of  said  upper  board  of  said 
gate,  and  that  said  board  was  so  placed  upon  the 
south  end  of  said  gate  that  the  south  edge  thereof  was 
from  a  half  inch  to  one  and  one-half  inches  further 
south  than  the  south  end  of  said  boards  of  said  gate. 

"That  the  top  end  of  said  board  was  further  south 
than  the  lower  end  thereof  by  the  space  of  one  inch; 
that  when  said  deceased  was  looking  out  for  signals 
and  to  see  if  everything  was  right,  as  aforesaid,  and  as 
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he  passed  said  cattle  chute  the  back  of  his  head 
struck  the  outer  edge  of  said  board  so  nailed  across 
the  south  end  of  said  gate,  as  aforesaid,  by  which  col- 
lision he  was  killed,  as  aforesaid. 

"That  at  the  time  said  Ostman  was  employed  as 
fireman  on  the  defendant's  road,  to- wit:  eighteen 
months  prior  to  April  8, 1891,  said  defendant  railroad 
company  delivered  to  said  Ostman,  and  said  Ostman 
received  and  familiarized  himself  with  its  books  and 
rules  and  instructions,  and  at  the  time  of  his  injuries, 
on  April  8,  1891,  he  knew  and  was  familiar  with  the 
same. 

"That  there  was  in  force  on  defendant's  road,  as 
shown  bv  said  book  of  rules  and  instructions,  at  the 
time  of  the  employment  of  said  Ostman,  and  contin- 
uously to  a  time  subsequent  to  April  8,  1891,  the  fol- 
lowing rules: 

"Tirst  All  persons  entering  into  or  remaining 
in  the  service  of  this  company,  are  warned  that  in  ac- 
cepting or  obtaining  employment  they  must  assume 
the  risk  attending  it  Each  employe  is  expected  and 
required  to  look  after  and  be  responsible  for  his  own 
safety,  as  well  as  to  exercise  the  utmost  caution  to 
avoid  injury  to  his  fellows,  to  the  public  and  to  prop- 
erty, especially  in  switching  cars  and  In  all  move- 
ments of  trains. 

"^Second.  Employes  of  every  grade  are  warned  to  see 
for  themselves  before  using  them  that  the  machiney  or 
tools  which  they  are  expected  to  use  are  in  the  proper 
condition  for  the  services  required,  and  if  not,  to  put 
them  in  proper  condition,  or  see  that  they  fire  so  put 
before  using  them;  also  train  and  enginemen  must 
familiarize  themselves  with  the  tracks  and  dangerous 
points  upon  the  lines.  The  company  does  not  wish  or 
expect  its  employes  to  incur  any  risk  whatever  from 
which,  by  the  exercise  of  their  own  judgment  and  by 
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personal  care  they  could  protect  themselves,  but  en- 
joins upon  them  to  take  time  in  all  cases  to  do  their 
duty  in  safety,  whether  they  may  at  the  time  be  acting 
under  orders  of  a  superior  or  otherwise. 

"  'Fourth.  They  must  assist  in  keeping  a  constant 
lookout  upon  the  track  and  must  instantly  give  the 
enginemen  notice  of  any  obstruction  or  signal  they 
may  perceive.' 

"And  we  futher  find  that  said  deceased  did  not 
know  that  said*  cattle  chute  was  so  close  to  said  track, 
or  to  his  cab  as  it  passed  the  same,  as  to  be  dangerous 
to  him,  or  that  it  would  come  into  collision  with  him 
as  he  passed  the  same,  and  while  he  was  discharging 
his  duties  as  such  fireman. 

"And  we,  the  jury,  further  find  that  said  deceased 
was  BO  injured  and  killed  without  any  fault  whatever 
on  his  part" 

It  is  further  found  that  the  deceased  was  twenty- 
five  years  of  age  at  the  time  of  his  death. 

Appellant  affirms  that  under  the  special  findings  of 
the  jury  that  appellee  was  not  entitled  to  a  judgment, 
and  this  may  be  considered  the  principal  question  for 
our  determination.  The  particular  insistence  is,  that 
the  facts  as  found  by  the  jury  do  not  establish  action- 
able negligence  against  appellant,  nor  neither  do  they 
show  absence  of  contributory  negligence  upon  the 
part  of  the  deceased  servant  at  the  time  of  the  fatal 
accident.  It  is  well  settled  by  numerous  decisions  of 
this  court  that  in  actions  of  this  character,  whenever 
the  plaintiff  sues  to  recover  upon  the  ground  of  negli- 
gence, it  must  be  shown  that  the  master  was  guilty  of 
the  negligence  charged,  and  that  the  servant  was  free 
from  the  contributory  negligence  on  his  part,  at  the 
particular  time  of  the  alleged  injury  or  death. 

Neither  of  these  essential  factors  can,  to  any  extent, 
be  presumed.    The  special  verdict  in  the  case  at  bar  is 
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open  to  the  objections  that  in  some  respects  it  eon- 
tains  conclusions  rather  than  the  finding  of  facts  es- 
sential to  the  issues  involved. 

The  theory  of  the  verdict  is,  that  the  negligence  to 
be  imputed  to  the  appellant,  under  the  facts  em- 
braced therein,  is  that  of  erecting  and  maintaining 
the  cattle  chute  in  too  close  proximity  to  its  side  track. 
There  is  nothing  disclosed  in  the  findings  of  the  jury 
going  to  show  that  the  chute  in  question  was  not 
built  and  maintained  in  the  usual  and  proper  place 
for  such  buildings.  It  is  a  matter  of  general  knowl- 
edge, that  such  chutes  are  necessary  contrivances  in 
the  operation  of  railroads,  and  that  they  must  neces- 
sarily be  constructed  close  enough  to  the  track  where 
used  as  will  enable  the  company  to  load  and  unload 
cattle  without  injury  to  the  latter.  It  would  seem 
that  the  correct  standard  by  which  the  negligence  of 
the  railroad  company  ought  to  be  measured  when  the 
action  is  for  an  injury  or  death  to  one  of  its  trainmen, 
arising  out  of  its  alleged  negligence  in  erecting  or 
maintaining  a  chute  in  too  close  proximity  to  its 
tracks  is,  that  it  must  be,  when  so  erected  or  main- 
tained, dangerous  or  unsafe  to  persons  operating  its 
trains  when  they  are  exercising,  under  the  particular 
circumstances,  ordinary  care. 

In  the  case  of  Oould,  Admr.j  v.  Chicago^  etc.,  R.  W. 
Co.y  66  la.  590,  22  Am.  and  Eng.  R  R.  Cases,  289,  24 
N.  W.  227,  an  engineer  was  killed  by  being  struck 
upon  the  head  by  a  "water  crane,"  close  to  the  track, 
while  in  the  act  of  leaning  out  of  the  "gangway"  of 
his  engine,  looking  back  for  expected  signals.  The 
trial  court  charged  the  jury  that,  if  they  found  from 
the  evidence  that  the  water  column  was  placed  in 
such  close  proximity  to  the  track  as  to  be  dangerous 
to  persons  operating  the  trains,  they  would  be  justified 
in  finding  that  the  defendant  was  guilty  of  negli- 


.     NOVEMBER  TERM,  1896— Vol.  146.        461 

New  York,  Chicago  and  St  Louis  Railroad  Ck>.  v.  Ostman*  Admx. 

gence  in  the  erection  and  location  of  the  column.  The 
court  held  that  the  giving  of  this  instruction  was 
error,  and  said:  "It  is  not  true  that  a  railroad  com- 
pany is  to  be  regarded  as  negligent  in  erecting  or 
maintaining  contrivances  or-  things  for  use  in  the 
operation  of  their  roads,  for  the  reason  that  they  are 
^dangerous  to  the  persons  operating  the  trains.'  In- 
deed, the  whole  business  of  operating  trains  is  *dan- 
gerous.'  It  is  full  of  perils  to  those  employed  therein. 
Because  there  is  danger,  it  does  not  follow  that  the 
companies  are  negligent  as  to  the  things  from  which 
the  danger  springs.  The  instruction  should  have  ex- 
pressed the  thought  that  if  the  crane  was  dangerous 
to  persons  operating  trains  in  the  eooerdae  of  ordinary 
care^  the  defendant  was  negligent  in  constructing  it." 
The  jury  found  that  the  part  of  the  chute  that 
struck  the  head  of  the  plaintiff's  intestate  while  he 
was  looking  out  and  back  was  "thirteen  inches  from 
the  side  of  the  cab  at  the  window  from  where  he  was 
looking  out;  •  *  ♦  that  said  distance  made  it  extra 
hazardous  for  the  deceased  and  other  trainmen.  That 
the  deceased  did  not  know  or  have  any  reason  or  oppor- 
tunity to  know  that  any  part  of  said  chute  was  with- 
in thirteen  inches  of  said  cab  as  it  passed  the  same.'' 
.  The  finding  that  this  distance  between  the  particular 
point  of  the  chute  that  struck  the  head  of  the  deceased 
and  the  side  of  the  cab  when  it  was  passing  the  chute, 
rendered  the  same  extra  hazardous,  is  more  in  the 
nature  of  a  conclusion  than  the  finding  of  a  material 
fact,  and  for  this  reason  must  be  disregarded  in  deter- 
mining the  sufficiency  of  the  special  finding. 

While  we  have  asserted  the  general  rule  applicable 
to  the  test  or  question  of  the  negligence  of  the  com- 
pany, when  it  is  involved,  as  it  is  in  the  case  under  con- 
sideration, we  may,  however,  pass  without  deciding 
whether  the  appellant  was  guilty  of  actionable  neg- 
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ligence  under  the  findings  of  the  jury,  as  it  does  not 
appear,  from  the  facts  embraced  in  the  verdict,  that 
the  deceased  was  himself  free  from  contributory  neg- 
ligence at  the  time  of  the  fatal  accident  It  is  shown 
that  before  the  time  of  the  occurrence  Ostman  had 
been  for  sixteen  months  and  over  continually  in  the 
employment  of  the  appellant  as  its  fireman  upon  the 
same  engine  upon  which  he  was  at  work  when  killed. 
That  the  chute  in  question  was  so  conspicuous  that  it, 
and  its  location,  could  be  seen  for  a  distance  of  a  half 
mile  and  more  along  the  track  and  each  side  thereof. 
That  during  this  period  of  time  the  deceased,  in  the 
discharge  of  his  duties,  passed  the  station  where  the 
chute  was  located,  twice  each  week,  and  frequently 
did  work  and  switching  at  this  station.  He  was 
twenty-five  years  of  age,  of  sufficient  age  and  capacity 
by  the  use  of  his  senses  to  see,  appreciate,  and  compre- 
hend obvious  dangers  and  thereby  avoid  them.  The 
finding  that  the  deceased  did  not  have  an  opportunity 
to  know  that  tte  chute  was  in  such  close  proximity 
to  the  side  track,  in  consideration  of  the  other  facts, 
must  be  viewed  more  as  a  conclusion  upon  the  part 
of  the  jury  than  a  finding  of  a  material  fact.  He  was, 
as  it  appears,  familiar  with  and  understood  the  rules 
of  the  company,  and  one  of  these  rules  expressly  pro- 
vided: "Also  trainmen  and  enginemen  must  familiar- 
ize themselves  with  the  tracks  and  dangerous  points 
upon  the  lines.  The  company  does  not  wish  or  expect 
its  employes  to  incur  any  risk  whatever  from  which, 
by  the  exercise  of  their  own  judgment  or  by  i)er8onal 
care  they  could  protect  themselves,  but  enjoins  upon 
them  to  take  time  in  all  causes  to  do  their  duty  in  safe- 
ty ^  whether  they  may  he  at  the  time  acting  under  orders 
of  a  superior  or  otlierwiseJ*^  (The  italics  are  our  own.) 
Under  this  rule,  deceased  was  required  to  familiarize 
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himself  with  the  tracks  and  dangerous  points  upon 
the  lines,  and  it  was  not  incumbent  upon  him  to  incur 
any  risk  from  which,  by  the  exercise  of  judgment  and 
care,  he  could  protect  himself.  This  chute  was  not 
located  upon  the  main  track,  but  on  the  switch  or  side 
track  at  Burr  Oak.  As  the  deceased  frequently  did 
switching  at  this  station,  he  consequently  must  have 
frequently  passed  this  chute  on  the  side  track  while 
switching,  and  thereby  had  ample  opportunities  to 
learn  and  be  apprised  of  its  close  proximity  to  the 
track,  and  the  danger  of  passing  the  same  in  his  cab 
when  leaning  out  and  looking  in  an  opposite  direction 
from  the  chute,  as  it  appears  he  did,  and  what  care 
was  necessary  to  be  exercised  to  escape  injury  there- 
from when  passing  it  The  fact  that  the  jury  found 
that  he  did  not  know,  and  could  not  know,  of  the 
hazard  to  which  he  would  be  subjected  in  passing  the 
chute  in  the  manner  he  did,  at  the  time  of  his  fatal  in- 
jury, has  no  bearing  upon  the  question  of  care  upon 
his  part  It  is  a  finding  which  is  antagonized  by  the 
specific  facts  disclosed  by  the  verdict,  and  we  must 
accept  them  as  controlling  under  such  circumstances. 
In  addition  to  the  duty  resting  upon  the  deceased  to 
employ  or  exercise  his  senses  while  on  duty,  he,  by  the 
express  provisions  of  the  rule  above  set  out,  was  ad- 
monished  and  enjoined  to  do  so,  and  to  take  time  and 
to  exercise  care  to  protect  himself  from  danger. 

It  is  urged  by  the  appellee  that  the  facts  show  that 
her  decedent  did  not  know  what  distance  the  part  of 
the  chute  which  struck  him  was  from  the  passing  en- 
gine. In  answer  to  this  it  may  be  said  that  the  means 
of  knowing  by  ordinary  care  is  evidence  of  knowledge. 
McKee  v.  Chicago,  etc.,  R.W.  Co.,  83  la.  616;  Penn- 
sylvania Co.  V.  Finney,  145  Ind.  651. 

In  the  former  case  it  was  held  that  a  railroad  em- 
ploye in  going  over  the  line  of  the  railroad  in  the  dis- 
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charge  of  his  duties,  will  be  presumed  to  haye  known 
from  such  opportunity  that  the  distance  between  a 
wing  fence  and  a  passing  car  was  such  as  to  make  it 
unsafe  to  swing  out  more  than  two  feet  from  the  car. 
In  the  latter  case  the  alleged  negligence  was  based 
upon  the  company  having  located  and  maintained  a 
water  crane  in  close  proximity  to  its  main  track, 
whereby  Finney,  who  was  a  brakeman  in  its  service, 
was  killed  by  being  struck  by  the  crane  while  descend- 
ing from  the  car  upon  which  he  was  braking.  The 
employe  in  this  case  was  twenty-two  years  of  age,  he 
had  been  in  the  service  of  the  company  for  a  period 
of  six  months,  during  which  time  he  had  passed  the 
crane  almost  daily.  It  was  held  by  this  court  that, 
under  the  facts  in  that  case,  the  deceased  was  charge- 
able with  contributory  negligence.  The  court  said: 
**Everything,  as  it  appears,  was  open  and  visible 
to  the  decedent;  he  was  a  man  twenty  two  years  of 
age,  and  had  he  used  his  senses  and  faculties  with 
which  it  is  presumed  nature  had  endowed  him,  we 
think,  he  would  have  escaped  the  danger  to  which,  it 
is  contended,  appellant  had  exposed  him.  The  means 
which  a  person  has  of  knowing  that  under  the  circum- 
stances he  will  expose  himself  to  peril,  are  deemed,  in 
law,  to  be  evidence  of  knowledge  of  that  fact  Af irf- 
doumetf  v.  Illinois,  etc.,  R.  W.  Co,,  39  la.  615;  McKee, 
Admr.j  v.  ChicagOy  etc.,  R.  W.  Co.,  83  la.  616, 13  L.  R,  A. 
817. 

"In  Brazil  BlocJc  Coal  Co.  v.  HoodleU  129  Ind.  327,  this 
court  said :  *The  law  requires  that  men  shall  use  the 
senses  with  which  nature  has  endowed  them^  and 
when,  without  excuse,  one  fails  to  do  so,  and  is  in- 
jured in  consequence,  he  alone  must  suffer  the  conse- 
quences.' See  Salem,  etc.,  Stone  Co.  v.  O'Brien,  12  Ind. 
App.  217. 

"In  no  case  will  the  master  be  held  liable  to  the 
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serrant  where  the  latter  brings  injury  upon  himself 
which  he  might  have  avoided  by  the  exercise  of  rea- 
sonable care  and  prudence.  Pittsburghy  etc.y  R.  W.  €o. 
V.  Ad<m8y  105  Ind.  151." 

The  facts  in  the  Finney  case,  eupra^  are  similar  in 
their  character  to  those  in  this  appeal,  and  the  holding 
m  that  case  is  virtually  decisive  upon  the  question 
here  involved. 

In  the  case  of  the  Jennty  Electric  lAgkty  etc.^  Ca.  v. 
Murphy  J  115  Ind.  566,  it  is  said:  "  *An  employe  who 
knows,  or  by  the  exercise  of  ordinary  diligence  could 
know,  of  any  defects  or  imperfections  in  the  things 
about  which  he  is  employed,  and  continues  in  the 
service  without  objection,  and  without  promise  of 
change,  is  pr€Sttm€&  to  have  assumed  all  the  conse- 
quences resulting  from  such  defects,  and  to  have 
waived  all  right  to  recover  for  injuries  caused  thwe- 
by.' "  (The  italics  ai^  our  own.)  See  Lovejoy  v.  Bostmty 
efc,  R.  R.  <7fwp.,'l25  Mass.  79;  Brown  v.  Chicago^  etc.j  R. 
W.  Co.,  69  la.  161,  28  N.  W.  487. 

We  are  of  the  opinion  that,  under  the  facts  as  they 
are  disclosed  by  the  finding  in  this  case,  knowledge 
of  the  hazard  or  danger  to  which  it  is  claimed  by 
the  appellee  that  her  intestate  was  subjected  and 
exposed  by  reason  of  the  location  of  the  cattle  chute 
and  the  manner  in  which  it  was  maintained,  must  be 
imputed  to  him.  It  is  not  made  to  appear  by  any  rea- 
sonable inference  that  may  be  drawn  from  the 
specific  facts  found,  that  there  was  freedom  from  con- 
tributory negligence  upon  the  part  of  the  deceased,  at 
the  time  of  the  accident  The  special  verdict  does  not 
support  the  judgment. 

The  judgment  of  the  lower  court  is  therefore  re- 
versed, and  the  cause  remanded,  with  instructions  to 
Vol.  146—30 
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the  court  to  vacate  its  judgment  and  render  a  judg- 
ment in  favor  of  appellant  upon  the  special  verdict. 

Dissenting  Opinion. 

Howard,  J. — I  think  that  the  facts  found  by  the 
jury  show  that  the  company  was  negligent  and  that 
the  deceased  was  free  from  contributory  negligence, 
and  must  therefore  dissent  from  the  conclusion 
reached  by  the  court. 
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City  op  Laporte  v.  The  Gamewell  Fire  Alarm 

Telegraph  Company. 

[No.  17,596.    Filed  December  22,  1896.] 

Mttnicipal  Ck>BPORATiONS. — lAmitotionof  Indebtedness. — A  contraot 
by  a  City  for  a  fire  alarm  system,  at  a  time  when  the  city  was  in- 
debted more  than  2  per  cent,  on  the  assessed  valuation  of  its  tax- 
able  property,  is  void  under  the  provisions  of  Art.  13  of  the  consti- 
tution limiting  municipal  indebtedness  to  2  per  cent,  of  the  value 
of  the  taxable  property,  where  such  city  had  no  money  in  the  treas- 
ury to  pay  for  such  system  either  at  the  time  the  contract  was 
made  or  when  same  was  completed  and  accepted,  although  there 
were  sufficient  funds  on  hand  to  pay  for  it  at  the  time  fixed  by  con- 
tract for  such  payment. 

Samb. — Municipal  Indebtedness. — Where  a  municipal  corporation  con- 
tracts for  a  usual  or  necessary  thing  and  agrees  to  pay  for  it  an- 
nually or  monthly,  as  furnished,  the  contract  does  not  create  an 
indebtedness  for  the  aggregate  sum  of  all  the  installments,  as  such 
indebtedness  does  not  come  into  existence  until  it  is  earned. 

Same. — Municipal  Indebtedness. — Current  Expenses.  —When  the  cur- 
rent revenues  of  a  city  are  sufficient  to  pay  the  current  expenses 
necessarily  incurred  te  sustain  corporate  life,  no  indebtedness  is  in- 
curred ;  but  a  debt  for  current  expenses  cannot  be  made  beyond  the 
constitutional  limit. 

Same.— 3fwnictpaZ  Indebtedness. — Payable  Out  of  a  Partictdar  Fund. 
— Municipal  obligations  payable  out  of  a  particular  fund,  and  for 
which  the  fund  only  and  not  the  municipality  is  liable,  are  not 
within  the  inhibition  of  Art.  13  of  the  constitution  limiting  munic- 
ipal indebtedness  to  2  per  cent,  of  the  value  of  the  taxable  property. 
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Statutory  Consteuotion. — Clause  Taken  From  Statute  of  Other 
State, — ^Where  a  clause  is  taken  from  the  constitution  or  statute  of 
another  state  it  will  be  deemed  to  have  the  meaning  given  it  hj 
the  courts  of  that  state. 

From  the  LaPorte  Circuit  Court  Reversed. 
W.  B.  Biddle  and  J.  H.  Bradley ^  for  appellant. 
Andrew  Anderson^  for  appellee. 

Monks,  J. — ^This  action  was  brought  by  appellee, 
against  appellant,  to  recover  the  contract  price  of  a 
fire  alarm  system  furnished  by  appellee. 

The  court,  at  the  request  of  the  parties,  made  a 
special  finding  of  facts  and  stated  as  a  conclusion  of 
law  thereon,  that  appellee  was  entitled  to  recover  the 
contract  price.  To  this  conclusion  of  law  appellant 
excepted.  The  assignment  of  errors  calls  in  question 
the  conclusion  of  law. 

It  appears,  from  the  special  finding,  that  on  August 
5,  1890,  appellee  entered  into  a  contract  with  appel- 
lant to  furnish  and  put  in  complete  working  order  ap- 
pellee^s  system  of  fire  alarm,  for  the  sum  of  |3,500.00, 
to  be  paid  May  1,  1891.  The  contract  provided  that 
when  said  system  was  completed  appellant  should 
accept  the  same  and  deliver  to  appellee  a  certificate  to 
that  effect  The  work  was  completed  and  accepted  by 
appellant  December  18, 1890.  At  the  time  of  entering 
into  the  contract,  and  until  May  1, 1891,  appellant  was 
indebted,  not  including  appellee's  claim,  over  f5,- 
000.00,  more  than  two  per  cent  on  the  assessed  value 
of  its  taxable  property.  At  the  date  of  said  contract 
12,639.90  was  on  hand  in  the  city  treasury.  When  the 
work  was  completed  and  accepted  there  was  on  hand 
in  the  general  fund  $359.00.  On  May  1,  1891,  there 
were  f  10,328.80  in  the  city  treasury  belonging  to  the 
general  fund  collected  from  the  duplicate  of  1890.  On 
June  30,  1890,  the  common  council  of  appellant,  by 
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resolution  duly  passed,  ordered  that  a  tax  of  |1.05  on 
each  hundred  dollars  of  valuation  of  taxable  property 
be  levied,  74  cents  for  general  purposes  and  31  cents 
for  the  puri)ose  of  paying  f5,000.00  of  the  city  debt 
and  the  interest  on  the  city  debt  That  the  amount  of 
said  levy  was  ?31,28J>.00.  No  specific  levy  was  ever 
made  for  the  purpose  of  meeting  any  indebtedness  to 
appellee. 

On  June  22, 1891,  the  common  council  passed  a  reso- 
lution, declaring  '^that  $3,532.68  be  set  aside  out  of  the 
general  fund  for  the  purpose  of  paying  the  order 
drawn  in  favor  of  the  Gamewell  Fire  Alarm  Tele- 
graph Company,  which  was  ordered  drawn  May  25, 
3891,  by  the  common  council,  and  which  the  mayor  re- 
fused to  sign.'' 

Appellant  earnestly  insists  that  by  the  contract 
sued  upon  appellant  become  indebted  to  appellee,  and 
that  the  same  was  void  under  the  provisions  of  Art 
13,  of  the  constitution,  for  the  reason  that  appellant 
was  already  indebted  in  excess  of  the  amount  allowed 
by  said  article. 

Article  13,  of  the  constitution,  adopted  in  1881,  is  as 
follows :  "No  political  or  municii>al  corporation  in  this 
State  shall  ever  become  indebted,  in  anv  manner  or  for 
any  purpose,  to  an  amount,  in  the  aggregate  exceeding 
two  per  centum  on  the  value  of  the  taxable  projierty 
within  such  corporation,  to  be  ascertained  by  the  last 
assessment  for  State  and  county  taxes  previous  to  the 
incurring  of  such  indebtedness;  and  all  bonds  or  obli- 
gations, in  excess  of  such  amount,  given  by  such  cor- 
poration, shall  be  void:  Provided^  That  in  time  of  war, 
foreign  invasion,  or  other  great  public  calamity,  on 
petition  of  a  majority  of  the  property  owners,  in  num- 
ber and  in  value,  within  the  limits  of  such  corpora- 
tion, the  public  authorities,  in  their  discretion,  may 
incur  obligations  necessary  for  the  public  protection 
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and  defense  to  such  an  amount  as  may  be  requested 
in  such  petition." 

This  clause  in  our  constitution  is  in  legal  effect,  the 
same  as  that  of  Iowa,  and  was  no  doubt  taken  from 
the  constitution  of  that  state.  It  is  a  familiar  rule 
that  where  a  clause  is  taken  from  the  constitution  or 
statute  of  another  state  it  will  be  deemed  to  have  the 
meaning  given  it  by  the  courts  of  that  state.  Undw 
this  provision  every  indebtedness  incurred  *Hn  any 
manner  or,  for  any  purpose"  is  within  the  prohibition. 
Council  Bluffs  v.  Stewart,  61  la,  888,  1  N.  W,  638; 
Scott  T.  City  cf  Davenporty  34  la.  208;  Orant  v.  City 
of  Davenport^  36  la.  396,  401;  French  y.  City  of  Bur- 
lington, 42  la.  614;  Anderson  v.  Orient  Fire  Ins.  Co., 
88  la.  579,  55  N.  W.  348;  Brown  v.  City  of  Corry,  176 
Pa.  St.  628,  34  Atl.  864;  Lake  County  v,  Rollins,  130  U. 
8, 662,  9  Sup.  Ct,  651;  Doon  Tp.  v,  Cummins,  142  U.  S. 
366,  12  Sup.  Ct.  220;  Litchfield  v.  Ballou,  114  U.  S. 
190,  5  Sup,  Ct.  820;  note  to  Beard  v.  Hopkiiisvilk, 
23  L.  R.  A,  402-408;  note  to  same  case,  44  Am.  8t 
229-243. 

The  controlling  question  in  this  case  is,  do  the  facts 
found  show  an  Indebtedness  of  appellant  within  the 
inhibition  imposed  by  the  foregoing  article  of  the  con* 
stitution? 

A  debt  in  its  general  sense  Is  a  specific  sum  of 
money  which  is  due  or  owing  from  one  person  to  an- 
other, and  denotes  not  only  an  obligation  of  the  debtor 
to  pay,  but  the  right  of  the  creditor  to  receive  and  en- 
force payment  S^iate  v.  Hawrs,  112  Ind.  323;  City  of 
Valparaiso  v.  Oar^ner,  97  Ind.  1;  Orowder  v.  Tovom  nf 
SulKmn,  128  Ind.  486. 

It  is  the  rule  in  this  State  that  when  a  municipal 
corporation  contracts  for  a  usual  and  necessary  thing, 
such  as  water  or  light,  and  agrees  to  pay  for  it  an- 


470  SUPREME  COURT  OF  INDIANA, 

City  of  Laporte  t;.  The  Gamewell  Fire  Alarm  Telegraph  Co. 

nuallj  or  monthly,  as  furnished,  the  contract  does  not 
create  an  indebtedness  for  the  aggregate  sum  of  all 
the  installments,  since  the  debt  for  each  year  or  month 
does  not  come  into  existence  until  it  is  earned.  The 
earning  of  each  year's,  or  month^s  compensation  is  es- 
sential to  the  existence  of  a  debt.  Crowder  v.  Town  of 
SvlUvaTiy  ^ipra^  and  authorities  cited;  {Jity  of  Valpa- 
raiso V.  Gardner  J  supray  and  cases  cited;  Foland  v. 
Town  of  Franktany  142  Ind.  546,  and  authorities  cited; 
Seward  v.  Totvn  of  Liberty y  142  Ind.  561,  554;  1  Dil- 
lon on  Munic.  Corp.  (4th  ed.),  section  136a;  Wade  v. 
Oakmont  BoroiLghy  165  Pa.  St.  479;  Brown  v.  City  of 
Corryy  supra. 

If  the  city  can  pay  this  indebtedness  when  it  comes 
into  existence  without  exceeding  the  constitutional 
limit  there  is  no  indebtedness,  and  therefore  no  viola- 
tion of  the  constitution.  But  if  the  indebtedness  of 
the  city  already  equals  or  exceeds  the  constitutional 
limit,  and  the  current  revenues  are  not  sufficient  to 
pay  such  indebtedness  -when  it  comes  into  existence, 
including  other  expenses  for  which  the  city  is  liable, 
an  indebtedness  is  thereby  created  and  there  is  a  vio- 
lation of  the  constitution.  City  of  Valparaiso  v.  Qard- 
neVy  supra;  Dillon  on  Munic.  Corp.,  section  136,  136a; 
Appeal  of  the  City  of  Erie,  91  Pa.  St  399. 

It  is  also  the  law  that  items  of  expense  essential  to 
the  maintenance  of  corporate  existence,  such  as  light 
water,  labor  and  the  like  constitute  current  expenses 
payable  out  of  current  revenues.  Foland  v.  Town  of 
Fronktony  supray  p.  550.  When  the  current  revenues 
are  sufficient  to  fully  pay  the  current  expenses  neces- 
sarily incurred  to  sustain  corporate  life,  no  indebted- 
ness is  incurred.  But  a  debt  cannot  be  made  beyond 
the  constitutional  limit,  even  for  the  current  expenses 
mentioned,  no  matter  how  urgent    Sackett  v.  City  of 
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New  Albany  J  88  Ind.  473;  Gihj  of  Valparaiso  y.  Gardner, 
supra. 

It  is  clear,  therefore,  that  whenever  a  city  whose 
indebtedness  exceeds  the  constitutional  limit,  does  not 
have  the  money  on  hand  arising  from  current  rev- 
enues to  meet  its  debts  of  whatever  character  as  they 
come  into  existence,  whether  for  light,  water,  labor 
or  any  other  expense,  the  city  has  become  indebted 
and  the  constitution  is  violated. 

It  is  not  sufficient,  however,  merely  to  have  on  hand 
enough  money  to  pay  each  indebtedness  as  it  comes 
into  existence,  but  the  same  must  be  paid  as  it  comes 
into  existence,  or  there  must  be  enough  money  on 
hand  to  pay  all  of  such  indebtedness  outstanding,  or 
there  will  be  an  indebtedness  created  and  the  consti- 
tution be  thereby  violated. 

If  to  avoid  the  constitutional  inhibition  it  is  only 
necessary  to  have  on  hand  sufficient  money  to  pay  an 
indebtedness  when  it  comes  into  existence,  without 
paying  or  keeping  on  hand  enough  money  to  pay  it, 
there  would  be  no  restraint  upon  the  power  of  a 
municipality  to  become  indebted. 

Obligations  payable  out  of  a  particular  fund,  and 
for  which  the  fund  only  and  not  the  municipality  is 
liable,  are  not  within  the  inhibition.  QiiiU  v.  Indian- 
apoKs  124:Iiid.  292;  Strieb  v.  CoXy  Treas.y  111  Ind.  299; 
Board,  etc.,  v.  Hill,  115  Ind.  316;  City  of  New  Albany 
Y.  McCulloch,  127  Ind.  500,  505;  Hitchcock  y.  Oalves- 
ton,  96  U.  S.  341;  Galveston  v.  Heard,  54  Tex.  420; 
Davis  v.  City  of  DesMoines,  71  la.  500;  Baker  v. 
Seattle,  2  Wash.  576,  27  Pac.  462;  Austin  v.  Seattle, 
2  Wash.  667,  27  Pac.  557. 

The  same  rule  applies  to  agreements  to  accept  cer- 
tificates of  assessments  in  full  satisfaction.  Davis  v. 
City  of  DesMoines,  supra.    But  anything  that  renders 
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the  city  liable  brings  the  indebtedness  within  the  re* 
striction.  Fowler  y.  City  of  Superior^  85  Wis.  411. 

It  is  held  in  some  states,  nnder  constitutional  pro- 
visions substantially  the  same  as  ours,  th&t  a  mnnic»> 
pality  which  has  reached  its  limit  may  anticipate  the 
collection  of  the  revenue  appropriated  to  its  use  by 
drawing  warrants  against  taxes  levied  but  not  col- 
lectedy  thus  substantially  appropriating  and  assign- 
ing  the  amount  drawn  to  the  holder  of  the  warrant. 
French  v.  City  of  Burlingtony  supra;  Law  v.  People^ 
87  HI.  386;  City  of  Springfield  v.  Edwards,  84  IlL  626; 
City  of  East  St.  Louis  v.  Flannigan,  26  111.  App.  449; 
Koppikus  V.  State  Capitol  Commissioners,  16  Cal.  248. 

But  in  order  to  escape  the  inhibition  of  the  consti- 
tution the  tax  must  not  only  have  been  levied,  but 
the  warrant  must  be  drawn  payable  out  of  the  par^ 
ticular  fund,  and  be  such  in  legal  effect  as  to  dis- 
charge the  municipality  from  all  liability.  City  of 
Springfield  v.  Edwards,  supra;  Law  v.  Pedple,  supra; 
Fuller  V.  City  of  Chicago,  89  111.  282;  People  v.  May, 
9  Col.  404, 12  Pac.  838. 

In  City  of  Valparaiso  v.  Oardner,  supra,  p.  13,  this 
court  said :  "If  a  bond,  note,  or  other  obligation  is  ex- 
ecuted, then,  doubtless,  a  debt  is  created,  for  such 
things  constitute  evidences  of  indebtedness.  ♦  ♦  • 
So,  if  the  consideration  of  the  contract  is  received  at 
once,  instead  of  being  yielded  in  the  future  or  at  in- 
tervals, then  it  might  be  said  that  there  was  a  debt; 
but  where  there  is  nothing  owing  until  after  the  thing 
contracted  for  is  done  or  furnished,  and  that  thing  is 
a  part  of  the  necessary  yearly  expenses  of  the  munici- 
pality, there  will  be  no  debt,  if,  when  the  thing  is  done 
or  furnished  there  will  be  money  in  the  treasury, 
yielded  by  current  revenues,  sulflcient  to  fully  pay  the 
claim  without  encroaching  upon  other  funds.'* 

Conceding  without  deciding  that  a  fire  alarm  sys- 
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tern  is  a  necessary  or  ordinary  annual  expense  of  a 
municipality  and  essential  to  its  existence,  yet  appel- 
lee's claim  is  within  the  inhibition  of  the  constitution. 
In  this  case  it  is  not  material  whether  the  indebtedness 
came  ^nto  existence  on  December  18,  1890,  when  ap- 
pellee completed  the  work  and  the  same  was  accepted 
by  appellant,  or  at  the  date  of  the  contract,  August  5, 
1890.  It  is  clear  that  the  indebtedness  came  into  ex- 
istence December  18,  when  the  work  was  completed 
and  accepted,  if  not  before.  There  was  not  sufficient 
cash  in  the  city  treasury  to  pay  said  indebtedness  at 
that  time,  and  the  constitutional  proTision  was  vio- 
lated. But  it  is  urged  that  the  debt  was  not  payable 
until  May  1,  1891,  and  that  there  was  sufficient  cash 
in  the  treasury  to  pay  the  same  at  that  time.  The  rule 
is  that  the  cash  must  be  in  the  treasury  to  pay  the 
same  when  the  debt  comes  into  existence,  not  when  it 
becomes  due.  City  of  Valparaiso  v.  Qardnevj  supra. 
Otherwise  the  city  could  issue  bonds  for  borrowed 
money  or  other  existing  indebtedness,  or  become  so 
indebted  in  other  wavs  far  in  excess  of  the  constitu- 
tional  limit,  and  by  making  the  same  payable  in  an- 
nual installments,  and  each  year  levying  and  collect- 
ing sufficient  taxes  to  pay  the  same,  avoid  the  consti- 
tutional inhibition. 

It  is  claimed  by  appellee  that  under  the  law,  as  de- 
clared in  Brashear  v.  City  of  Madison)  142  Ind.  685,  ap- 
pellant is  liable,  and  the  conclusion  of  law  therefore 
correct  The  case  cited  was  brought  to  enjoin  the 
city  of  Madison  from  entering  into  a  contract  with 
the  appellee  in  the  case  for  the  erection  and  location 
of  a  fire  alarm  system  in  said  city,  for  which  the  city 
was  to  pay  when  completed  f  5,000. 00;  upon  the  ground 
that  the  citv  was  indebted  in  excess  of  the  constitu- 
tional  limit.  In  that  case  this  court  held  that  it  was 
shown  by  the  allegations  of  the  complaint  that  it  was 
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not  proposed  to  create  an  indebtedness,  but  simply  to 
make  a  casli  purchase.  In  overruling  the  petition  for 
a  rehearing  this  court  said:  "The  theory  of  the  orig- 
inal opinion  is,  that  to  sustain  the  suit,  the  appellants 
were  required  to  show  that  the  maximum  debtUimit, 
as  prescribed  by  the  constitution,  had  been  reached, 
and  that  the  city  was  about  to  create  an  additional 
debt,  and  that  they  had  failed  to  show  this.  This  fail- 
ure, it  was  held,  was  due  to  the  fact  that  it  was  not 
proposed  to  create  a  debt,  but  simply  to  make  a  cash 
purchase,  the  city  having  in  its  treasury  the  funds 
with  which  to  pay  therefor. '' 

Counsel  for  appellee  cites  Powell  v.  City  of  Madison ^ 
107  Ind.  106.  That  was  a  suit  to  enjoin  the  officers  of 
that  city  from  issuing  bonds  to  a  certain  amount,  or 
any  part  of  them,  or  in  any  manner  borrowing  money 
or  creating  a  debt  under  and  by  virtue  of  an  ordinance 
to  fund  the  indebtedness  of  the  city,  set  out  in  the  com- 
plaint, upon  the  ground  that  the  city  was  already  in- 
debted in  excess  of  the  constitutional  limit  The  city 
of  Madison  answered,  admitting  the  indebtedness  as 
stated  in  the  complaint,  but  averred  that  the  city  did 
not  intend  to  make  use  of,  or  to  appropriate  any  of 
such  bonds  or  any  of  the  proceeds  for  which  they 
might  be  sold,  for  the  purpose  of  paying  or  extinguish- 
ing any  part  of  the  indebtedness  of  the  city  contracted 
since  March  14, 1881,  when  section  13  of  the  constitu- 
tion took  effect ;  but  solely  and  only  to  exchange  such 
bonds  for,  or  use  their  proceeds  in  payment  of  bonds 
of  such  city  oustanding  for  debts  incurred  before  that 
date.  This  answer  was  held  to  be  sufficient  by  this 
court  upon  the  ground  that  the  new  bonds,  as  pro- 
vided for  in  the  ordinance,  would  represent  the  debt 
that  the  bonds  issued  prior  to  March  14,  1881,  repre- 
sented, and  that  thus  no  new  debt  would  be  created. 
If  such  new  bonds  were  exchanged  for  the  old  ones, 
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one  would  only  be  a  substitute  for  the  other  and  be  an 
extinguishment  thereof,  and  the  aggregate  outstand- 
ing indebtedness  would  not  be  increased.  Neither  if 
the  new  bonds  were  sold  for  cash  and  the  old  bonds 
paid  therewith  would  the  indebtedness  be  increased. 
The  presumption  is  that  public  officers  will  perform 
their  duties  honestly,  and  upon  this  presumption  the 
injunction  in  that  cause  was  refused.  But  if  the  pro- 
ceeds of  the  sale  of  the  new  bonds  were  misapplied 
by  the  officers  and  the  old  bonds  not  paid,  the  indebt- 
edness would  be  increased. 

It  was  not  held  in  Poioell  v.  City  of  Madison^  supra^ 
that  the  new  bonds  would  be  valid  under  such  circum- 
stances. It  was  held  by  the  Supreme  Court  of  the 
United  States,  in  Doon  Tp,  v.  Cummins^  supra,  under 
the  provisions  of  the  constitution  of  Iowa,  that  when 
the  bonds  had  been  sold  to  pay  off  other  bonds  which 
were  equal  to  the  constitutional  limit,  and  the  money 
received  for  the  new  bonds  w^a^  misapplied  and  the 
old  bonds  not  paid,  that  the  new  bonds  were  invalid 
and  not  collectible. 

To  the  same  effect  is  A'oderaon  v.  The  Orient  Fire  Ins. 
Co.f  supra.  This  question,  however,  is  not  involved  in 
this  case,  and  it  is  not  necessary  to  determine  whether 
or  not  the  same  rule  prevails  in  this  State. 

It  is  the  duty  of  persons  dealing  with  public  officers 
to  take  notice  of  their  official  and  fiduciary  character, 
and  that  they  can  only  bind  the  public  corporation 
they  represent  in  the  manner  and  to  the  extent  author- 
ized by  law.  Bloomington  School  Tp.  v.  The  Nationnl 
School  Furnishing  Co.,  107  Ind.  43,  and  cases  cited; 
Julian  V.  State^  122  Ind.  68 ;  Honey  Creek  School 
3]p.  V.  BameSy  119  Ind.  213 ;  Union  School  Tp.  v.  First 
Nat  Bank,  102  Ind.  464. 

Appellee  was  required  to  take  notice  of  the  fact  that 
appellant  was  indebted  beyond  the  constitutional 
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limit,  and  that  the  city  therefore  had  no  power  to  be- 
come indebted. 

Appellant  had  no  power,  under  the  facts  stated  in 
the  special  finding,  to  become  indebted  to  appellee, 
and  the  common  council  had  no  power  to  ratify  or 
validate  the  same  by  resolution  or  otherwise.  Doon 
Tp.  V.  Cummins y  supra;  Marsh  t.  Fultoiik  Ccnrntj/^ 
10  Wall.  (U.  S.)  676 ;  Loan  Assn.  v.  Topeka,  20  Wall. 
(U.  S.)  655 ;  Daviess  County  v.  Dickinson^  117  TJ,  S. 
667,  6  Sup.  Ct.  897 ;  Norton  v.  Shdhif  County,  118 
TJ.  S.  426,  6  Sup.  Ct.  1121 ;  Kane  r.  Independent  2>w<., 
89  la.  6,  47  N.  W.  1076 ;  Kettey  v.  Milan,  127  U.  S. 
139,  8  Sup.  Ct.  1101. 

The  resolution  of  the  common  council,  adopted  June 
22, 1891,  was  therefore  ineffective  and  gave  no  validity 
to  appellee's  claim. 

It  follows  that  the  court  erred  in  its  conclusions  of 
law. 

Judgment  reversed,,  with  instructions  to  the  court 
below  to  restate  its  conclusions  of  law  and  render 
judgment  in  accordance  with  this  opinion. 
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MuLVANB  V.  Rude,  Executor,  et  al. 

[No.  17,818.    Filed  December  28.  1896.] 

Wtua — Conatruotion. — ^The  purpose  in  oonstming  a  Trill  is  to  asoer- 
tain  and  g^ve  effect  to  the  intention  of  the  testator  so  far  aa  the 
same  may  not  interfere  with  the  established  rules  of  law. 

Same. — Construction. — Common  Law  Ride. — Life  Estate. — ^The  com- 
mon law  rule  that  a  general  devise  of  real  estate,  without  defining 
the  interest  to  be  taken  by  the  devisee,  gives  only  a  life  estate, 
which  was  abolished  in  England  in  1837,  is  in  force  in  this  8tata 

Sake. — Construction. — Bequests. — Common  Law  Rule.— In  bequests 
of  personal  property,  words  of  inheritance  were  not  required  at 
common  law,  nor  are  they  now,  to  give  an  absolute  title. 
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SAKE.-^Congtritetum.'^Diapontian  of  liedl  and  Personal  JPropertp  in 
Same  WorcU. — Whenever  a  will  puxports  to  dispose  of  real  estoie 
and  personal  property  in  the  same  words  and  in  the  same  connec- 
tion, and  it  is  manifest  that  testator  intended  both  to  go  together, 
the  will  must  be  so  oonstrued. 

Samb. — Constmction.^A  Clear  Devise  Not  Modified  bg  Bubsequent 
Indefinite  Provisions. — ^A  devise  in  fee  olearly  and  distinctly  made 
or  necessarily  implied  cannot  be  cut  down  or  modified  by  subse- 
quent provisions  not  clearly  and  distinctly  setting  f  or&  the  testa- 
tor's intention  to  limit  such  devise. 

Same. — Construction,^Ahsolute  Devise, — Oift  Over. — Itegmgnaney.'^ 
When  real  estate  is  given  absolutely  to  one  person  with  a  gift  over 
to  another  of  such  portion  as  may  remain  undisposed  of  by  the 
first  taker  at  his  death,  the  gift  over  is  void  as  repugnant  to  the 
absolute  property  first  given. 

Same. —  Construction. —  G^eneral  Devise^^^IAmiteiion  Over. — Eepug- 
nancy. —  Exception  to  General  BtUc—Life  Estate. — Where  an  es- 
state  is  given  to  a  person  generally  or  indefinitely  with  power  of 
disposition,  it  carries  a  fee,  and  any  limitation  over  is  void  for  re- 
pugnancy, except  where  the  testator  gives  to  the  first  taker  an 
estate  for  life  only,  by  certain  and  express  tenns,  and  annexes  to  it 
the  power  of  disposition. 

Sasb. — Construction. — Absolute  Devise. — A  testator  by  the  first  and 
third  items  of  his  will  gave  to  his  wife  certain  real  estate  in  fee 
and  the  absoivte  title  to  certain  personal  pioperty.  In  a  fifth  item 
of  the  will  he  expressed  full  confidence  in  his  said  wife  and  sag- 
gested,  "That  whatever  part  of  the  legacies  hereinbefore  made  to 
her,  and  shall  not  have  been  expended  or  otherwise  disposed  of  by 
her,  may,  at  her  decease,  be  given  by  her  to  such  of  my  legal  heirs 
as  in  her  judgment  shall  need  and  would  make  good  nse  of  tlie 
sama"  And  providing  that  in  the  erv^it  the  said  wife  should  die 
intestate,  the  remaining  undisposed  of  property  should  go  to  a  cer- 
tain daughter.  Held^  that  the  will  gave  to  the  widow  an  absolute 
title  to  aU  the  prox>erty,  and  that  the  devise  over  was  void. 

Prom  the  Morgan  Circuit  Court  Affirmed. 

J.  C.  Bohinscm^  H.  C.  Shaw  and  Willis  Hicham^ 
far  appellant. 

W.  R.  Harrison^  J.   S.  Bays,  Emerson  Short  and 
D.  E.  Beem,  for  appellee. 

Monks,  J. — ^Tbis  action  was  brought  by  appellant 
to  recover  the  possession  of  certain  real  estate  and 
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personal  property  and  to  quiet  the  title  to  the  real 
property.  A  demurrer  for  want  of  facts  was  sustained 
to  each  paragraph  of  the  complaint,  and  judgment 
was  rendered  upon  demurrer  in  favor  of  appelleea 
The  errors  assigned  call  in  question  the  action  of  the 
court  in  sustaining  the  demurrer  to  each  paragraph  of 
the  complaint. 

The  question  to  be  determined  is,  whether  the  will 
of  Samuel  Folsom  gave  to  Sophia  D.^  Folsom,  his  sec 
ond  wife,  by  whom  he  had  no  children,  the  absolute 
title  to  the  real  and  personal  property  in  question,  or 
T\'hether  it  gave  to  her  only  a  life  estate  with  a  re- 
mainder over  to  appellant,  who  was  the  only  child  of 
the  testator  by  a  former  marriage.  The  court  below 
held  that  the  widow,  Sophia  D.  Folsom,  by  the  terms 
of  said  will  took  the  absolute  title  to  the  real  estate 
and  personal  property  in  controversy. 

The  will,  so  far  as  essential  to  the  determination  of 
this  case,  is  as  follows : 

"First.  1  give  <ind  bequeath  to  my  beloved  wife, 
Sophia  D.  Folsom,  in  lieu  of  her  interest  in  my  lands, 
all  my  real  estate  in  said  town  of  Worthington,  known 
and  designated  on  the  plat  of  said  town  as  lots  21,  22 
and  the  south  half  of  lot  23,  with  all  the  appurte- 
nances thereto  belonging,  and  all  the  household  and 
kitchen  furniture,  pictures,  ornaments,  and  all  other 
personal  property  of  every  description  whatever  be- 
longing to  me  at  the  time  of  my  decease,  except  money 
on  hand  or  on  deposit,  notes,  bills,  bonds,  and  judg- 
ments of  which  I  may  be  possessed  at  said  time. . 

"Second.  I  give  and  devise  to  my  daughter,  Emily 
J.  Mulvane,  and  her  heirs,  the  farm  on  which  the  said 
Emily  now  resides  or  controls,  in  Edgar  county,  in  the 
State  of  Illinois,  containing  one  hundred  and  fifteen 
acres,  and  also  all  my  unsold  town  lots  in  the  towns  of 
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Freedom  and  Spencer,  in  Owen  county,  in  the  State 
of  Indiana. 

"Third.  After  paying  all  my  funeral  expenses  and 
all  my  just  debts  that  may  be  against  me,  as  well  as 
all  expenses  of  executing  this  my  will,  I  give  and  be- 
queath to  my  said  wife,  Sophia  D.,  and  my  said 
daughter,  Emily  J.,  all  the  money  on  deposit  or  on 
hand.  All  United  States  bonds,  judgments,  promis- 
sory notes  OP  other  evidence  of  indebtedness  belong- 
ing to  me,  or  in  which  I  may  have  any  interest  at  the 
time  of  my  decease,  the  same  to  be  equally  divided  be- 
tween my  said  wife  and  daughter  upon  their  agree- 
ment so  to  do,  so  soon  after  my  decease  as  may  be 
proper  and  convenient  But  any  or  all  of  said  claims 
may  be  left  in  the  hands  of  my  executor  (hereinafter 
named)  for  collection  and  division,  as  above  directed. 

"Fourth,  I  do  hereby  nominate  and  appoint  my 
wife,  Sophia  D.  Folsom,  and  my  friend,  William  C. 
Andrews  executors  of  this  my  last  will  and  testament 
And  do  hereby  direct  that  my  said  executor,  Sophia  D. 
Folsom,  shall  not  be  required  to  give  bond  and  secur- 
ity for  the  exercise  of  the  trust  hereby  conferred  upon 
her. 

"I  do  hereby  empower  my  said  executors,  or  either 
of  them,  to  collect,  or  to  transfer  and  assign  any  or  all 
claims  due  or  payable  to  me  upon  an  agreement  as 
specified  in  item  third,  of  this  my  last  will  and  testa- 
ment. 

"Fifth.  I  do  hereby  revoke  and  make  void  all  wills 
by  me  at  any  time  heretofore  made. 

"And  now,  having  full  confidence  in  the  judgment 
of  and  integrity  of  my  wife,  and  there  being  a  strong 
probability  that  she  may  survive  me  for  some  years, 
and  fearing  that  some  of  my  heirs  may  be  unworthy 
of  any  special  bequest  before  the  decease  of  my  said 
wife,  I  have  therefore  made  the  terms  of  this  will  as 
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hereinbefore  written,  and  will  add  the  following  sug- 
gestions to  my  said  wife:  that  whatever  part  of  the 
legacies  hereinbefore  made  to  her  and  shall  not  have 
been  expended  or  otherwise  disposed  of  by  her,  may, 
at  her  decease,  be  given  by  her  to  snch  of  my  legal 
heirs  as  in  her  judgment  shall  need  and  would  make 
good  use  of  the  same.  But  in  case  my  said  wife  should 
die  intestate,  whatever  part  or  amount  of  the  real  and 
personal  property  hereinbefore  willed  to  her  which 
shall  remain  unexpended  or  otherwise  undisposed  of 
by  her  at  her  decease,  I  do  will  and  bequeath  to  my 
daughter,  Emily  J.  Mulvane,  and  her  heirs." 

The  pui^ose  in  construing  a  will  is  to  ascertain  and 
give  effect  to  the  intention  of  the  testator  so  far  as  the 
same  may  not  interfere  with  the  established  rules  of 
law.  Fowler  v.  Duhme^  143  Ind.  248;  Allen  v.  Orafty  109 
Ind.  476;  Ross  v.  Ross,  135  Ind,  367, 

The  common  law  rule  that  a  general  devise  of  real 
estate,  without  defining  the  interest  to  be  taken  by  the 
devisee,  gives  only  a  life  estate,  which  was  abolished 
in  England  in  1837,  is  in  force  in  this  State,  although 
it  was  abolished  by  the  Revised  Statutes  of  1843,  p. 
485,  section  5,  until  1853.  Cleveland  v.  Spilman^  25  Ind. 
95;  ^mith  v.  Meiaer,  51  Ind.  419;  Roy  v.  firwe,  90  Ind. 
54;  Mills  v.  FrankUn,  128  Ind.  444 ;  Ross  v.  RosSy  ^supra. 

In  speaking  of  this  rule  it  was  said  by  Chancellor 
Kent,  4  Kent  Com.  (IS  ed.),  535,  et  seq.y  that,  "It  does 
not  require  the  word  ^heirs'  to  convey  a  fee;  but  other 
words  denoting  an  intention  to  pass  the  whole  interest 
of  the  testator,  as  a  devise  of  aU  my  estate,  <ill  tivy  »- 
teresty  all  my  property^  my  whole  remamdery  all  I  am  icorth 
or  moriy  all  my  righty  all  my  titley  or  all  I  shall  he  po9- 
sessed  of,  and  many  other  expressions  of  like  import 
will  carry  an  estate  of  inheritance,  if  there  is  nothing 
in  the  other  parts  of  the'  will  to  limit  or  control  the 
operation  of  the  words.    ♦    *    ♦    ♦^    It  is  also  pro- 
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vided  by  section  2737,  Burns'  R.  S.  1894  (2567,  R.  S. 
1881),  that:  "Every  devise,  in  terms  denoting  the  tes- 
tator^s  intention  to  devise  his  entire  interest  in  all  his 
real  or  personal  property,  shall  be  construed  to  pass 
all  of  the  estate  in  such  property,  including  estates  for 
the  life  of  another,  which  he  was  entitled  to  devise  at 
his  death."  In  bequests  of  personal  property,  words 
of  inheritance  were  not  required  at  common  law,  nor 
are  they  now  to  give  an  absolute  title.  Chirm  v.  Res- 
pa€8, 1  Monroe,  T.  B.  25;  Bailey  v.  Duncan^s  Representct- 
tivc8,  4  Monroe, T.  B.  256;  Boyd  v.  Strahan,  36  111.  355. 

Whenever  a  will  purports  to  dispose  of  real  estate 
and  personal  property  in  the  same  words  and  in  the 
same  connection,  and  it  is  manifest  that  the  testator 
intended  both  to  go  together,  it  is  held  that  the  will 
must  be  so  construed.  Heilman  v.  Heilmany  129  Ind. 
59,  and  authorities  cited;  Ross  v.  Ross^  supra,  p. 
370;  Duncan  v.  Wallace,  114  Ind.  169,  175;  Wyatt  v. 
Sadler's  Heirs,  1  Munf.  537;  Johnson  v.  Johnson,  1  Munf* 
549;  3  Jarman  on  Wills  (Randolph  &  Talcott's  ed.),  36, 
note. 

Under  these  rules  counsel  for  appellant  admit  that 
the  first  item  considered  alone  without  regarding  the 
fifth  item,  gave  to  the  widow  the  real  estate  in  fee- 
simple  and  the  absolute  title  to  the  personal  property, 
but  they  insist  that  when  considered  in  connection 
with  the  fifth  item  and  the  surrounding  circum- 
stances, the  title  to  the  same  was  only  during  her  life. 
It  is  thoroughly  settled  that  a  devise  in  fee  clearly  and 
distinctly  made,  or  necessarily  implied,  cannot  be  cut 
down  or  modified  by  subsequent  provisions  not  clearly 
and  distinctly  manifesting  the  testator's  intention  to 
limit  such  devise.  Mitchell  v.  Mitchell,  143  Ind.  113; 
Gingrich  v.  Gingrich,  ante,  227;  Orth  v.  Orth,  145 
Ind.  184;  Fowler  v.  Duhme,  supra;  Ross  v.  Ross^  su- 
Vol.  146—31 
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pra;  O'Boyle  v.  Thomas^  116  Ind.  243;  Bailey  v.  San- 
ger y  108  Lad.  264;  Hochstedler  v.  HochstedlSir^  108 
Ind.  506;  McKenzie's  Appealy  41  Conn.  607,  19  Am. 
Eep.  525;  Jones  v.  Bacons  68  Me.  34,  28  Am.  Rep.  1; 
Moore  v.  Sanders^  16  S.  C.  440,  40  Am.  Eep.  703;  Sher- 
burne  v.  SischOy  143  Mass.  439,  9  N.  E.  797. 

When  real  estate  is  given  absolutely  to  one  person 
with  a  gift  over  to  another  of  such  portion  as  may  re- 
main undisposed  of  by  the  first  taker  at  his  de^th,  the 
gift  over  is  void  as  repugnant  to  the  ctbsc^ut^  prop- 
erty first  given;  and  it  is  also  established  law  that 
where  an  estate  is  given  to  a  person  generally  or  in- 
definitely with  a  power  of  disposition,  it  carries  a  fee, 
and  any  limitation  over  is  void  for  repugnancy.  Wiley 
V.  Oregoryy  135  Ind.  647;  South  v.  South,  91^Ind.  221, 
46  Am.  Rep.  591;  Jackson  v.  Rohins,  16  John.  537,  688, 
and  cases  cited;  Hclnier  v.  Shoemakery  22  Wend.  137; 
Campbell  v.  Beaumont,  91  N.  Y.  464;  Ide  v.  Idey  6 
Mass.  500;  Burbank  v.  Whitney,  24  Pick.  146,  35  Am. 
Dec.  312;  Ba^iony,  Woodward,  12  Gray  37.6;  Bowen  v. 
Dean,  110  Mass.  438;  Gifford  v.  Choate,  100  Mass.  343; 
Kelley  v.  Meins,  135  Mass.  231, 834;  Williams  y.  Worth- 
ington,  49  Md.  572,  33  Am.  Rep.  286;  Combs  Y,CombSy 
67  Md.  11,  8  Atl.  757;  Stowell  v.  Hastings,  59  Vt.  494, 
59  Am.  Rep.  748,  8  Atl.  738;  Chaplin  v.  Doty,  60  Vt. 
712,  15  Atl.  362;  Exrs.  of  Judevine,  v.  Judemne,  61 
Vt.  587,  7  L.  R.  A.  517,  and  note,  18  Atl.  778;  Rubey 
V.  Bamett,  12  Mo.  3,  49  Am.  Dec.  112,  and  notes  115— 
119;  Bean  v.  Kenmuir,  86  Mo.  666;  Norris  v.  Hensley^ 
27  Cal.  439;  Smith  v.  Starr,  3  Wharton  61,  31  Am. 
Dec.  498,  and  note  pp.  501,  502;  Jauretchev.  Proctor^ 
48  Pa.  St.  466;  Seibert  v.  Wise,  70  Pa.  St.  147;  Mc- 
Clellan  v.  Larchar,  45  N.  J.  Eq.  17,  16  Atl.  269;  Hall 
V.  Palmer,  87  Va.  354,  11  L.  R.  A.  610,  and  note,  12 
S.  E.  618;  Rona  v.   Meier,  47  la.  607,  29  Am.  Rep. 
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493;  BilU  v.  Bills,  80  la.  269,  and  cases  cited,  20  Am- 
St.  418,  and  note,  8  L.  E.  A.  696;  Ramsdell  v. 
Ramsdell,  21  Me.  288;  Mitchell  v.  Morse,  77  Me.  423; 
52  Am.  Rep.  781;  Larsen  v.  Johnson^  78  Wis.  300, 
23  Am.  St.  404,  and  note  p.  409-410,  47  N.  W.  616; 
Hoicurd  V.  Ciirusiy  109  U.  S.  725;  4  Kent  Comm.  (13 
ed.),  535,  536. 

The  only  exception  to  this  rule  is  where  the  testa- 
tor gives  to  the  first  taker  an  estate  for  life  only,  by 
certain  and  express  terms,  and  annexes  to  it  the  power 
of  disposition.  In  that  particular  and  special  case 
the  devisee  for  life  will  not  take  an  estate  in  fee,  not- 
withstanding the  naked  gift  of  a  power  of  disposition. 
Wiley  V.  Chregoryy  supra,  p.  652;  WoodY.  Robertson, 
113  Ind.  323;  Downie  v.  Buennagel,  94  Ind.  228; 
South  V.  South,  supra;  Jackson  v.  Robins,  supra, 
and  cases  cited;  Ide  v.  Ide,  supra;  Rubey  v.  Barnett, 
supra;  Appeal  of  Hi^ikle,  116  Pa.  St.  490,  9  Atl.  938; 
Burleigh  v.  C lough,  52  N.  H.  267;  Logue  v.  Bateman, 
43  N.J.  Eq.  434,  11  Atl.  269;  McCullough's  Admr., 
V.  Anderson,  90  Ky.  126,  7  L.  R.  A.  836,  and  note; 
Stuart  V.  Walker,  72  Me.  145,  39  Am.  Rep.  311,  and 
note;  note  to  Larsen  v.  Johnson,  23  Am,  St  410;  4 
Kent  Comm.  (13  ed.),  535,  536. 

Considering  the  fifth  item  of  said  will,  in  connection 
with  the  first  and  third,  it  is  clear,  we  think,  that 
Sophia  D.  Folsom  had  the  power,  during  her  life,  to 
dispose  of  any  or  all  the  property,  real  and  personal, 
given  to  her  by  said  will.  The  suggestion  of  the  tes- 
tator in  item  five  is  not  that  his  wife  may  at  her  de- 
cease give  all  the  property  received  by  her  under  the 
will  to  his  heirs,  but  that  she  may  give  that  part  that 
shall  not  have  been  expended  or  otherwise  disposed  of 
by  her.  And  the  testator  provides  in  said  item  that 
if  his  wife  should  die  intestate,  not  that  he  gave  and 
bequeathed  all  the  property  devised  to  her  in  said  will 
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to  his  daughter,  Emily  J.  Mulvane,  and  her  heirs^  but 
only  what  shall  remain  unexpended  or  otherwise  un- 
disposed of. 

Here  is  a  clear  recognition  by  the  testator  of  her 
power  to  dispose  of  the  real  and  personal  property 
given  her  by  said  will.    The  power  of  disposition  need 
not  be  given  in  express  words,  even  where  only  a  life 
estate  is  given  by  express  words,  but  may  be  implied 
Silvers  v.   Canary y  109  Ind*  267;  Clark  v.  Middles 
ioorthj  82  Ind.  2i0,  and  cases  cited;  Ramsdell  v.  Rams 
dellysupra;  Scott  v.  Perkins,  28  Me.  22,  48  Am.  Dec.  470 
Shaw  V.  Hussey,  41  Me.  495 ;  Paine  v.  Barnes^  100  Mass 
470;  Harris  v.  Knapp^  21  Pick.  412;  IdeY.  Ide,  supra; 
Kelleyy.  Meins^  supra;  Burbanky.  Whitney,  supra. 

In  /(fe  V.  Ide,  supra,  the  court  held  that  if  the  limita- 
tion over  is  not  of  the  estate  granted  to  the  first  de- 
visee, but  over  of  that  which  remains,  it  would  seem 
clear  there  was  an  unqualified  power  of  disposition 
implied  in  the  first  taker. 

In  SJuiw  V.  Hussey,  supra,  the  devise  over  was  "all 
my  real  estate  that  may  remain  unexpended  by  her,^' 
the  first  devisee;  the  court  held  that  the  first  devisee 
held  by  clear  implication  the  right  of  disposal  of  the 
real  estate. 

If  the  first  and  third  items  considered  alone  are  suf- 
ficient, as  conceded  by  counsel,  to  give  to  the  widow 
an  estate  of  inheritance  to  the  property,  real  and  per- 
sonal, mentioned  therein,  the  unlimited  power  of  dis- 
position given  in  the  fifth  item,  by  implication,  most 
certainly  does  not  cut  down  the  estate  given  by  said 
first  and  third  items;  on  the  contrary,  where  such 
power  is  annexed  to  an  estate  given  to  a  person  even 
generally  or  indefinitely,  it  is  held  to  carry  a  fee. 

The  correct  test  of  the  effect  of  provisions  appar- 
ently at  variance  with  other  parts  of  the  will,  is 
whether  the  intent  is  to  give  a  smaller  estate  than  the 
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words  making  the  gift  standing  alone  wonld  import, 
or  only  to  impose  restraints  npon  the  estate  given. 
The  former  is  lawful  and  effective  because  the  tesrta- 
tor's  intention  is  the  controlling  consideration  in  the 
construction  of  the  will;  the  latter  is  rarely  if  ever 
elective,  for  the  reason  that  even  a  clear  intention  of 
the  testator  cannot  be  permitted  to  contravene  the 
settled  rules  of  law  by  depriving  any  estate  of  any  of 
its  essential  legal  attributes  Did  the  devise  over  to 
the  appellant  reduce  the  fee  previously  given  to  a  life 
estate?  Such  an  effect  may  be  produced  if  the  lan- 
guage is  so  clear  and  definite  as  that  it  unequivocally 
appears  that  the  testator  meant  to  reduce  the  estate 
granted.  This,  under  the  settled  rules  of  law,  can 
only  be  done  where  there  is  a  power  of  disposition,  by 
giving  in  certain  and  express  terms  an  estate  for  life 
only.    Jackson  v.  Robins^  sxipi^a^  and  cases  cited,  supra. 

If  the  first  and  third  items  of  the  will  gave  the 
widow  an  absolute  title  to  the  property  named  there- 
in, it  is  clear,  from  the  authorities  cited,  that  the  de- 
vise over  to  the  appellant  was  void. 

It  is  not  material,  however,  whether  said  items,  con- 
strued alone,  gave  her  an  absolute  title  or  not,  as  it  is 
evident  that  said  will  did  not  in  certain  and  express 
terms  give  her  an  estate  for  life  only,  but  did,  by  im- 
plication, give  her  the  power  during  her  life  to  dispose 
of  the  same. 

It  follows,  therefore,  from  what  we  have  said  and 
the  authorities  cited,  that  Sophia  D.  Folsom  took  an 
absolute  title  to  the  property  in  controversy,  and  that 
the  devise  over  to  the  appellant  was  void. 

Judgment  affirmed. 
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Robertson  v.  The  Chicago  &  Erie  Railroad  Co. 

* 

[No.  17,869.     Filed  December  24,  1896.] 

Master  and  SEBVAm*. — Vice  Principal  and  Fellow  Servant. — How 
Distinguished, — The  controlling  inquiry  as  to  whether  one  is  a  fel* 
low  servant  or  vice  principal,  must  be  as  to  whether  the  actor 
omission  resulting  in  injury  involved  a  duty  owing  by  the  master 
to  the  injured  servant. 

Same — Negligence. — Fellow  Servant. — Complaint. — ^In  an  action  for 
personal  injuries,  plaintiff  alleged  that  he  was  a  helper  in  defend- 
ant's shops;  that  Q.,  a  machinist,  under  whose  direction  he  was 
working,  and  who  had  power  to  discharge  those  working  under 
him,  directed  plaintiff  in  a  violent  manner  and  with  profane  lan- 
guage to  lift  one  end  of  a  certain  steam  chest  cover,  said  machinist 
and  foreman  promising  to  aid  plaintiff;  plaintiff  being  excited  and 
fearing  that  he  would  lose  his  employment,  and  in  reliance  upon 
the  promised  assistance  of  said  foreman,  did  lift  said  chest  cover; 
that  said  foreman  did  not  lend  him  any  aid,  and  as  a  result  of  said 
lifting  he  was  severely  strained  and  suffered  a  rupture;  that  appel- 
lant well  knew  that  the  lifting  was  dangerous,  which  fact  was 
not  known  to  plaintiff;  and  defendant  knew  when  it  employed 
said  foreman  that  he  was  quick  tempered  and  passionate.  Hddt 
that  complaint  showed  that  the  negligence,  if  any,  was  that  of  a 
fellow  servant,  and  was  not  sufficient  to  withstand  a  demurrer. 

From  the  Huntington  Circuit  Court  Affirmed, 

jET.  B.  Saylevy  S.  M.  Sayler  and  J.  M.  Sayler,  for 
appellant. 

W.  O.  Johnsorty  J,  B.  Kenner  and  U.  S.  Lesh,  for 

appellee. 

Hackney,  J. — The  sufficiency  of  the  appellant's 
amended  complaint  is  the  only  question  presented 
by  the  record.  It  alleged  that  he  was  an  employe  of 
the  appellee  in  its  machine  repair  shops,  in  the  city  of 
Huntington,  working  as  a  machinist's  helper  under 
one  Grover,  a  machinist  in  appellee's  employ;  that  he 
was  subject  to  the  directions  of  Grover  and  was  liable 
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to  dismissal  from  the  service  if  not  obedient  to  him; 
that  Grover  "was  a  very  quick  tempered  and  passion- 
ate man,  which  the  defendant  at  the  time  it  employed 
him  in  authority  over  the  plaintiff  could  have  known 
and  did  know,  but,  notwithstanding  such  knowledjge 
and  disregarding  the  health  and  safety  of  its  em- 
ployes, and  particularly  this  plaintiff,"  employed 
Grover  and  put  him  in  authority  over  the  appellee; 
that  it  became  necessary  to  place  the  heavy  cover  of  a 
steam  chest  in  position  upon  a  locomotive,  and  for 
that  purpose  appellant  was  directed  to  lift  one  end 
while  two  others  should  lift  the  other  end,  and  while 
said  Grover  would  stand  upon  the  guards  of  the  loco- 
motive to  receive  the  cover  when  lifted  up  to  him. 
The  appellant  objected  to  the  lifting  against  two  men, 
when  Grover  said  that  he  would  stoop  down  and  aid 
in  the  lifting,  "and  with  violent  and  profane  language 
and  with  violent  manner  ordered  the  plaintiff  to  lift 
said  steam  chest  cover;  said  violent  manner  and  said 
violent  and  profane  language  of  the  said  Grover  pro- 
duced in  the  mind  of  the  plaintiff  great  excitement 
and  concern  that  he  was  in  danger  of  losing  his  said 
employment,"  and,  by  reason  thereof  and  in  reliance 
upon  the  promised  assistance  from  Grover,  he  did  lift 
said  cover  and  said  Grover  did  not  lend  him  any  as- 
sistance; that  as  the  result  of  said  lifting  he  was 
severely  strained  and  suffered  a  rupture.  It  is  al- 
leged also  that  Grover  knew  that  such  lifting  was 
dangerous  and  that  the  appellant  did  not  know  that  it 
would  injure  him,  and,  the  pleading  concludes,  after 
an  allegation,  that  the  appellee,  with  knowledge  of 
appellant's  injury,  discharged  him  and  refused  to  give 
him  employment;  that  the  occurrence  was  without 
appellant's  fault  or  negligence,  and  "was  caused  by 
the  negligence  and  fault  of  the  defendant,  as  herein 
set  out" 
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The  two  inquiries  which  mast  control  the  qnestion 
presented  by  the  complaint  in  review  are  these:  Was 
Orover  a  vice  principal,  or,  if  not,  was  the  appellee 
negligent  in  employing  or  retaining  him  in  its  service? 

The  learned  counsel  for  the  appellant  stoutly  main- 
tain that  Grover  was  a  vice  principaL  The  rule  in  this 
State,  now  firmly  settled,  is  that  a  difference  in  rank 
or  the  power  to  control  and  direct  or  to  discharge 
from  service  is  not  the  test  as  to  whether  one  Is  a  fel- 
low servant  or  a  vice  principal.  The  controlling  in- 
quiry must  be  as  to  whether  the  act  or  omission  result- 
ing in  injury  involved  a  duty  owing  by  the  master  to 
the  injured  selrvant.  Netc  Pittsburgh^  etc.^  Co.  v.  Peter- 
80n,  136  Ind.  898;  Spencer  v.  Ohio^  etc.j  B.  W.  Co.y  130 
Ind.  181;  Justice  v.  Pennsylvani4i  Co.j  130  Ind.  321; 
Cincinnati,  etc.,  R.  B.  Co.  v.  McMtdlenj  117  Ind. 
439;  Indiana,  etc.,  B.  B.  Co.  v.  Dailey,  110  Ind. 
75;  Lake  Shore,  etc.,  B.  W.  Co.  v.  Stupak,  108  Ind.  1; 
Pittsburgh,  etc.,  B.  W.  Co.  v.  Adams,  105  Ind  151; 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181;  Brazil,  etc., 
Co.  V.  Cain,  98  Ind.  282. 

What  duty  of  the  master  is  shown  by  this  complaint 
to  have  been  neglected?  One  argument  of  counsel  is 
that  the  appellee  was  obliged  to  supply  a  safe  work- 
ing place  and  safe  machinery  and  appliances.  True, 
but  that  duty  was  not  alleged  to  have  been  omitted. 
"Safe  working  place  and  safe  machinery  and  appli- 
ances" do  not  mean  that  heavy  steam  chest  covers 
may  not  be  put  in  place  because  the  doing  of  it  in- 
volves hazard  from  the  mere  weight  required  to  be 
lifted.  The  act  alleged  to  have  directly  resulted  in  in- 
jury was  that  of  requiring  the  appellant  to  lift  beyond 
his  strength,  and  that  act  is  alleged  to  have  been  one 
of  the  servant  Grover.  The  act  did  not  involve  the 
supplying  of  a  place  to  work  or  the  instrumentalities 
of  the  service,  but  consisted  in  the  manner  in  which 
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seyerai  servants  employed  a  proper  instrument  of  the 
service.  Unmistakably  the  appellant  andOrover  were 
fellow  servants,  and  there  was  no  liability  of  the  ap- 
pellee without  some  negligence  on  its  part,  not  con- 
sisting alone  in  the  act  of  Grover. 

It  is  more  than  doubtful  if  any  negligence  is  at- 
tempted to  be  alleged  against  the  appellee,  since  the 
only  charge  of  negligence  is  that  with  which  the  com- 
plaint concludes.  If,  however,  that  should  be  held  to 
characterize  as  negligent  every  connection  of  the  ap- 
pellee with  the  occurrence  as  alleged,  we  should  have 
the  single  inquiry  as  to  whether  a  master  employing 
a  servant  who  is  a  "quick  tempered  and  passionate 
man,''  is  liable  in  damages  for  the  remote  conse- 
quences of  that  servant's  evil  use  of  his  tongue.  Coun- 
sel for  appellant  do  not  seek  to  affirm  any  such  liabil- 
ity, and  such  is  not  the  theory  of  the  pleading.  Nor 
do  the  allegations  suggest  that  Grover  was  an  un- 
skilled or  habitually  negligent  servant,  nor  that  the 
company  had  any  reason  to  believe  that  he  was  not 
fully  acquainted  with  and  competent  to  perform  all  of 
the  duties  of  his  employment  The  failure  of  Grover 
to  lend  a  helping  hand  as  he  had  promised  was  not 
chargeable  as  negligence  against  the  appellee,  but 
was  an  omission  by  a  fellow  servant  of  the  appellant. 
The  allegations  as  to  the  fear  in  which  Grover  placed 
the  appellant,  by  his  angry  and  profane  language, 
even  if  that  condition  of  mind  excused  the  appellant 
from  doing  that  which  he  knew  to  be  dangerous  and 
that  which  he  had  refused  to  do  because  of  his  own 
judgment  that  his  strength  was  not  equal  to  it,  are  a 
doubtful  answer  to  the  requirement  of  non-contribu- 
tory negligence  on  his  part  But  if  they  were  a  com- 
plete answer,  the  fact  would  yet  remain  that  the  whole 
occurrence  was  due  to  the  negligence  of  a  fellow 
servant  in  overestimating  the  physical  strength  of  the 
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appellant  or  in  failing  to  assist  Mm  in  bearing  a 
burden.    The  fellow  servant  rule  must  be  held  to  de- 
feat the  appellant's  cause  of  action. 
The  judgment  of  the  circuit  court  is  affirmed. 


Steinaiter  V  The  City  op  Tell  City  et  al. 

wft  So 

]PL-^  [No.  17,860.     Filed  January  5,  1897.] 

Dedication. — Acceptance. — In  order  to  constitute  a  complete  and 
valid  dedication  of  land  to  the  public,  it  must  be  shown  that  the 
owner  of  the  land  clearly  and  unequivooaUy  indicated  by  his 
.  words  or  acts  to  dedicate  same,  and  there  must  also  be  an  accept- 
ance thereof  by  the  public. 

Same. — Revocation, — The  owner  of  lands  dedicated  to  the  public 
may  at  any  time  prior  to  the  acceptance  thereof  by  the  public  re* 
voke  such  dedication. 

Baxol— Town  Plat — Acceptance. — Revocation. — Where  a  town  plat 
did  not  separate  a  small  triangular  lot  at  the  intersection  of  two 
streets  from  the  streets,  and  two  years  after  the  recording  of  such 
plat,  a  corrected  plat  was  made  and  recorded  which  did  reserve 
such  strip  of  land,  the  making  and  recording  of  said  first  plat  did 
not  constitute  a  dedication  of  such  strip  of  land  to  the  public, 
where  there  was  no  evidence  that  the  owner  intended  to  dedicate 
same  to  the  public  and  no  evidence  of  an  acceptance  thereof  by  the 
public. 

From  the  Perry  Circuit  Court,  Affirmed. 

Alexander  CHlchrist  and  C  A.  DeBruler,  for  ap- 
pellant. 

J.  T.  Patricky  C.  L.  Jewetty  H.  E.  Jewett  and  Ingle- 
hart  &  Taylor^  for  appellee. 

Jordan,  C.  J. — Action  by  the  appellant  to  enjoin 
the  appellees'  city  of  Tell  City  and  the  Louisville, 
ETansville,  etc.,  Railroad  Company,  from  erecting  and 
maintaining  a  freight  and  passenger  depot  on  a  tri- 
angular strip  of  ground  situated  within  said  city, 
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which  strip,  the  appellant  contends,  is  a  part  of  a  pub- 
lic street  adjacent  to  his  residence.  Upon  the  issues 
joined  between  the  parties  there  was  a  trial  by  the 
court  and  a  special  finding  of  facts,  and  upon  the  con- 
clusions of  law  thereon,  the  court  rendered  its  judg- 
ment in  favor  of  appellees.  The  only  errors  assigned 
are  those  arising  under  the  court's  conclusions,  based 
upon  the  special  finding. 

The  theory  upon  which  appellant's  complaint  pro- 
ceeds is,  that  the  strip  of  land  upon  which  the  depot 
of  the  railroad  company  is  about  to  be  erected,  by 
virtue  of  a  grant  of  right  from  the  city,  is  a  part  of 
Seventh  and  Front  streets,  of  the  city  of  Tell  City,  and 
had  been  dedicated  as  a  portion  of  these  streets  by  the 
Swiss  Colonization  Society,  which  laid  out  and  platted 
this  city  in  1859.  Equitable  relief  by  injunction  was 
sought  under  the  facts  alleged  in  the  complaint 
against  the  wrong  and  injury  which  the  appellant  al- 
leged he  would  especially  sustain  as  an  owner  of  abut- 
ting property. 

The  facts  material  to  a  determination  of  the  con- 
troversy involved  are  disclosed  by  the  special  finding 
as  follows: 

"First  In  the  year  1859  the  Swiss  Colonization 
Society  w?s  the  owner  in  fee-simple  of  all  the  real 
estate  upon  which  the  defendant,  the  city  of  Tell  City, 
is  now  situated,  and  in  that  year  said  Swiss  Coloniza- 
tion Society  laid  out  and  founded  Tell  City,  caused  a 
map,  or  plat,  of  said  real  estate  to  be  prepared  by  A. 
PfaeflBin,  a  surveyor,  and  caused  the  same  to  be  re- 
corded in  the  recorder's  oflSce  of  Perry  county,  on  the 
18th  day  of  October,  1859,  a  copy  of  said  plat,  as  so 
recorded,  is  attached  to  and  made  a  part  of  the  find- 
ings. 

"Second.  After  making  said  plat  on  the  21st  day  of 
March,  1859,  prior  to  recording  the  plat,  said  society, 
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for  a  valuable  consideration,  conveyed  lot  one  (1)  in 
block  Cy  as  shown  in  said  plat,  to  August  Peters,  by 
deed,  specifying  said  lot  as  described  in  map  of  Tell 
City,  surveyed  and  drawn  by  A,  Pfaefflin;  said  deed 
was  duly  recorded  in  the  recorder's  office  of  Perry 
county,  Indiana,  on  the  18th  day  of  October,  1859. 

"Third.  On  the  6th  day  of  August,  1859,  said  so- 
ciety made  a  deed*  of  lot  No.  two  (2)  in  block  C  to 
Peter  Pfaefflin,  which  was  duly  recorded  in  the  re- 
corder's office  of  Perry  county,  on  the  15th  day  of 
August,  1859,  before  the  plat  of  Tell'  City  was  re- 
corded. On  the  10th  day  of  May,  1859,  said  society 
made  a  deed  of  lot  three  (3)  in  block  C  to  Charles 
Steinauer,  and  the  Scime  was  on  the  same  day  recorded 
in  the  recorder's  office  of  Perry  county;  that  on  the 
17th  day  of  April,  1859,  the  said  society  conveyed  lot 
two  (2)  of  block  fifty-one  (51)  to  Louisa  Heck,  and  on 
the  20th  day  of  May,  1859,  the  said  society  conveyed 
lot  three  (3)  of  block  fifty-one  (51)  to  Susannah  Snider, 
both  of  said  deeds  last  named  were  duly  recorded  in 
the  recorder's  office  of  Perry  county,  within  ten  (10) 
days  after  their  execution.  That  after  the  convey- 
ances had  been  made  by  said  society,  which  was  be- 
fore the  plat  of  Tell  City  was  recorded,  and  before  the 
plaintiff  had  obtained  title  to  any  of  the  real  estate 
hereinbefore  mentioned,  said  society  caused  a  cor- 
rected plat  of  Tell  City  to  be  made  and  acknowledged ; 
said  plat  was  duly  recorded  in  the  office  of  the  re- 
corder of  deeds  of  Perry  county,  on  the  28th  day  of 
January,  1861,  and  has  never  since  been  modified  or 
changed.  That  in  the  acknowledgment  and  dedica- 
tion of  said  last  named  plat,  the  following  statements 
and  reservations  were  made,  namely:  *A11  lying  be- 
tween the  blocks  fronting  the  Ohio  river  and  said 
river,  and  not  enclosed  by  lines  on  the  map  are  ex- 
pressly reserved  to  said  society;'  that  the  triangular 


NOVEMBER  TEEM,  1896— Vol.  146.        493 

Steinauer  v.  The  City  of  Tell  City  et  ah 

piece  of  ground  in  controversy  in  this  action  was  a 
tract  of  ground,  lying  between  a  block  fronting  on  the 
Ohio  river  and  said  river,  and  was  one  of  the  parcels 
of  ground  referred  to  in  said  statement  and  reserva- 
tion. On  the  5th  day  of  May,  1862,  the  said  August 
Peters  conveyed  said  lot  one  (1)  in  block  C  to  the 
plaintiff  herein,  by  deed,  which  specified  that  the  same 
lot  which  was  conveyed  by  the  Swiss  Colonization  So- 
ciety  to  August  Peters,  conveyed  all  property  with  the 
privileges  and  appui*tenances  to  the  same  belonging. 
On  the  21st  day  of  August,  1862,  said  Peter  Pfaefflin 
conveyed  by  deed  lot  two  (2)  in  block  C  to  the  plain- 
tiff; that  on  the  21st  day  of  June,  1862,  the  said 
Charles  Steinauer  conveyed  by  deed  lot  three  (3)  in 
block  C  to  the  plaintiff;  that  on  the  12th  day  of 
May,  1862  (about  sixteen  months  after  recording  the 
corrected  plat),  the  said  society  conveyed  to  Steinauer 
and  Wegman  lot  four  (4)  in  block  fifty-one  (51),  and 
that  after  the  12th  day  of  May,  1862,  and  in  or  before 
the  year  1865,  by  a  certain  mesne  conveyance,  the  title 
of  Louisa  Heck  to  lot  two  (2),  block  fifty-one  (51) ;  the 
title  of  Susannah  Snider  tq  lot  three  (3),  block  fifty- 
one  (51),  and  the  title  of  Steinauer  and  Wegman  in  lot 
four  (4)  in  block  fifty-one  (51),  were  conveyed  to  this 
plaintiff,  that  each  and  all  of  the  deeds  hereinbefore 
found  to  have  been  executed  to  plaintiff  in*referring 
to  the  real  estate  conveyed  in  such  deed,  referred  to 
the  plat  of  Tell  City,  and  that  each  of  said  deeds  was 
duly  recorded  in  the  recorder's  oflBce  of  Perry  county 
within  ten  (10)  days  after  its  execution;  that  soon 
after  the  plaintiff  received  the  deeds  for  lot  one  (1), 
two  (2)  and  three  (3),  in  block  C,  he  took  possession 
of  the  same,  and  within  a  vear  thereafter  he  erected 
upon  said  lots  one  (1)  and  two  (2)  a  two-story  brick 
residence,  at  an  expense  of  several  thousand  dollars, 
for  a  family  residence,  and  plaintiff  with  his  family 
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has  ever  since  lived  in  said  house;  said  house  was 
built  with  its  principal  front  on  Seventh  street,  and 
with  another  front  upon  the  triangular  space,  at  the 
intersection  of  Front  and  Seventh  streets,  which  last 
named  front  had  two  doors  and  three  windows  in  the 
lower  story,  and  four  windows  in  the  upper  story; 
said  residence  was  surrounded  by  a  fence,  this  fence 
was  built  along  the  line  of  plaintiff's  lot  on  Seventh 
street  and  along  the  line  of  plaintiff's  lot  on  Front 
street;  instead  of  building  the  same  on  the  line  of  lot 
one  (1)  and  said  triangular  space  of  ground,  said  plain- 
tiff built  said  fence  twelve  (12)  feet  east  of  the  line 
of  lot  one  (1),  so  that  during  all  this  time  he  has  in- 
closed by  his  said  fence  part  of  said  triangular  piece 
of  ground  the  entire  width  of  the  same  north  and 
south  and  about  twelve  (12)  feet  in  length  east  and 
west  Plaintiff  built  this  fence  at  this  point  upon  the 
statement  of  the  city  engineer  that  it  was  the  line  of 
plaintiff's  lot;  there  was  no  opening  or  gate  in  the 
fence  in  front  of  plaintiff's  house,  where  the  same 
fronts  upon  the  triangular  piece  of  ground  aforesaid, 
nor  has  there  ever  been  any  entrance  to,  or  exit  from 
said  house  through  said  fence,  into  said  triangular 
piece  of  ground. 

"Fourth.  That  in  the  year  1865,  and  soon  after  re- 
ceiving the  conveyances  of  lots  two  (2),  three  (3)  and 
four  (4)  of  block  fifty-one  (51),  the  plaintiff  erected  a 
large  flouring  custom  mill,  upon  said  lots,  and  has 
maintained  the  same  in  the  same  place  ever  since,  and 
said  mill  has  during  all  said  time  been  operated  by  the 
plaintiff  and  is  now  operated  by  him  in  grinding  for 
customers,  and  doing  other  work  at  said  mill,  and  said 
mill  has  obtained  a  large  custom  and  business  from 
farmers  and  others  in  the  neighborhood  of  Tell  City. 

"Fifth.  At  all  times  since  the  making  of  the  said 
plat,  the  triangular  space  at  the  intersection  of  said 
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Seventh  and  Front  streets  has  been  kept  open,  and  no 
structures  of  any  kind  have  been  placed  upon  it,  ex- 
cept that  public  scales  have  been  maintained  upon  it 
by  the  plaintiff,  with  consent  of  the  city  of  Tell  City, 
for  the  general  use  of  the  people  of  Tell  City  and  of  the 
surrounding  country,  the  plaintiffs  paying  an  agreed 
consideration  to  Tell  City  for  the  privilege  of  having 
said  scales  in  said  place.  Said  scales  are  on  the  level  of 
the  surrounding  soil,  and  is  no  obstruction  to  the  pas- 
sage and  is  the  ordinary  kind  placed  in  streets  or 
other  open  places.  Seventh  street  in  said  city  has  been 
improved  by  graveling;  Front  street  has  not  been  im- 
proved, and  the  triangular  space  at  their  intersection 
has  not  been  improved  and  has  not  been  much 
traveled  on,  but  at  all  times  has  been  open  for  persons 
to  pass  and  repass.  No  sidewalks  have  been  made 
around  said  triangular  space.  The  defendant  railway 
company,  with  the  permission  of  the  plaintiff,  and  of 
the  city  of  Tell  City,  a  number  of  years  ago,  laid  its 
track  on  Front  street  opposite  plaintiff's  lot  and  op- 
posite the  triangular  space  aforesaid,  and  has  oper- 
ated its  railway  ever  since  over  said  track." 

The  sixth  finding  may  be  summarized  as  follows: 
That  prior  to  the  beginning  of  this  action.  Tell  City 
agreed  to  convey  to  its  co-appellee,  the  railroad  com- 
pany, the  strip  of  ground  in  dispute,  upon  the  agree- 
ment of  the  latter  to  erect  and  maintain  thereon  a 
passenger  and  freight  depot.  The  appellees  threaten 
to  carry  out  their  respective  agreements,  and  will  do 
so  unless  restrained  by  the  court.  That  the  station  or 
depot  to  be  erected  and  maintained  by  the  railway 
company  is  to  be  separated  by  a  space  of  thirty-seven 
feet,  from  the  fence  on  the  east  side  of  plaintiff's  lot, 
and  a  distance  of  fortv-nine  feet  from  the  rear  line  of 
plaintiff's  lot  one,  in  block  C,  and  said  depot  build- 
ing will  cover  said  triangular  strip.    A  driveway  is  to 
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be  left  between  said  depot  and  the  fence  south  of 
plaintiff's  house,  on  the  east  side  of  the  strip.  On  the 
side  next  to  Seventh  street  the  company  intends  to 
construct  a  switch  track*  That  the  company  has 
neither  tendered  nor  offered  to  pay  any  damages  to 
plaintiff,  and  declares  that  it  does  not  intend  to  do  so. 

The  further  finding  is  that  the  necessary  effect  of 
trains  stopping  or  standing  at  the  station  will  be  to  cut 
off  access  to  plaintiff's  real  estate,  in  block  C,  from 
said  strip  of  ground,  and  also  to  interfere  with  access 
to  his  real  estate  in  block  fifty-one  on  the  east  side  of 
Seventh  street.  That  the  said  structure  and  track, 
and  the  use  of  the  same  by  the  railroad  company,  will 
not  interfere  with  access  to  plaintiff's  real  estate  in 
block  C  from  Seventh  street,  nor  will  the  same  in- 
terfere with  access  to  his  real  estate  from  Front  street, 
other  than  the  same  is  now  interfered  with  by  the 
track  laid, with  the  permission  of  the  plaintiff;  neither 
will  said  depot  or  the  laying  of  said  switch  in  any  way 
obstruct  the  street  in  front  of  his  property  in  block 
fifty-one  (51)  up  to  the  middle  line  of  said  street.  On 
September  2, 1878,  said  Swiss  Colonization  Society,  l^ 
deed,  conveyed  all  fractions  and  fractional  blocks 
fronting  on  the  Ohio  river,  as  shown  on  the  map  of 
Tell  City,  to  the  city  of  Tell  City,  for  uses  and  pur- 
poses set  forth  in  said  deed. 

The  trial  court,  upon  the  facts  found,  stated  its  con- 
clusions of  law  in  favor  of  appellees  and  rendered  its 
judgment  accordingly. 

As  stated,  the  appellant  asserts  that  the  strip  in  dis- 
pute is  a  part  of  the  public  streets  uppn  which  his 
premises  abut,  and  that  the  same  is  a  street  within 
the  city,  by  virtue  of  its  being  dedicated  by  the  Swiss 
Colonization  Society,  under  its  plat,  recorded  October 
18,  1859.  This  disputed  fact  seems  to  be  the  basis 
upon  which  he  rests  his  right    Counsel  for  appellee 
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controvert  this  contenfion  and  insist  that  the  facts 
found  do  not  support  it  They  further  contend  that 
if  the  facts  can  be  held  to  sustain  appellant's  theory,- 
that  it  was  the  intention  of  the  original  owner  and 
founder  of  Tell  City,  namely,  the  Swiss  society,  to 
dedicate  this  strip  of  ground  to  the  public  for  use  as  a 
street,  it  does  not  appear  that  there  was  an  accept- 
ance thereof,  either  on  the  part  of  the  public  op 
public  authorities.  It' is  also  insisted  that  if  it  can  be 
said  that  a  dedication  was  intended  by  the  plat  first 
recorded,  such  dedication  was  revoked  before  any  ac- 
ceptance took  place,  by  the  corrected  plat,  recorded 
in  January,  1861.  The  questions,  therefore,  presented 
for  determination  are:  (1)  Was  there  a  dedication 
and  acceptance  of  this  strip,  as  contended  by  appel- 
lant? (2)  If  there  was  an  intention  to  dedicate  the 
strip  to  the  public,  as  a  street,  under  the  original  plat 
of  1859,  was  it  revoked  by  the  owner  before  its  ac- 
ceptance, by  the  corrected  plat,  made  and  recorded  in 
1861? 

In  order  to  make  a  dedication  of  a  highway  or  a 
street  complete  on  the  part  of  the  public,  as  well  as 
the  owner  of  the  ground,  it  must  be  shown  that  there 
was  an  acceptance  of  such  dedication  by  the  public 
or  proper  local  authorities.  Elliott  on  Boads  and 
Streets,  p.  113 ;  Mansur  v.  Havghey,  60  Ind.  364 ;  Ross  v. 
TJumpsm,  78  Ind.  90;  Tucker  v.  Conrad,  103  Ind.  349; 
San  Francisco  v.  Canavariy  42  Cal.  541 ;  People  v.  Under- 
hin,  144  N.  Y.  316. 

The  holding  of  the  above  authorities,  together  with 
a  long  line  of  other  decisions,  well  establish  the  rule 
that  to  constitute  a  valid  and  complete  dedication, 
two  things  must  occur,  to-wit:  an  intention  by  the 
owner  of  the  land,  clearly  and  unequivocally  indicated 
by  his  words  or  acts,  to  dedicate,  and  also  an  accept- 
VOL.  146—32 
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ance  of  the  dedication  by  the  public.  Vide  Elliott  od 
Roads  and  Streets,  p.  120.  Before  there  is  an  accept- 
ance by  the  public,  as  a  rule,  the  authorities  hold  that 
the  owner  may  at  any  time  reroke  his  dedication. 
Elliott  on  Roads  and  Streets,  p.  113,  and  cases  cited 
under  note  1. 

As  disclosed  by  the  finding,  the  Swiss  society  was 
the  owner  of  the  lands  upon  which  the  city  is  situated. 
In  1859  it  made  a  plat  of  the  town,  which  was  not  re- 
corded until  October,  of  that  year.  All  of  the  lot«  in 
question  of  which  the  appellant  is  the  owner,  were 
sold  to  the  i>ersons  through  whom  he  claims  title,  in 
1859,  prior  to  the  recording  of  the  first  plat.  This  plat, 
for  some  reason,  seems  to  have  been  incorrect,  and  a 
corrected  one  was  made  by  the  society  and  recorded 
January  28, 1861.  By  this  latter  plat,  it  appears  from 
the  finding,  that  the  strip  of  ground  in  controversy 
was  reserved  by  the  society.  After  the  recording  of 
this  plat,  appellant,  in  1862,  and  subsequent  to  that 
year,  acquired  title  to  the  lots  mentioned  in  block 
C  and  block  fifty-one.  This  triangular  strip,  it  ap- 
pears, lies  between  lot  one,  owned  by  appellant,  in 
block  C,  and  the  point  where  the  line  of  .Seventh 
street  and  the  east  line  of  Front  street  meet  It  is  not 
within  the  boundaries  of  either  of  these  streets,  and 
from  its  situation,  as  shown  by  the  map,  it  does  not 
api)ear  to  be  of  any  use  to  these  respective  streets,  or 
to  afford  any  reasonable  or  necessary  use  to  the  public 
as  a  way.  While  it  is  true  that  the  plat  in  question 
did  not  separate  it  from  the  streets  by  lines,  neverthe- 
less we  think  the  reason  for  this  is  apparent.  The  lots 
owned  by  appellant  and  composing  the  fractional 
block  C  ran  from  Seventh  to  Front  street,  and  were 
marked  and  bounded  so  long  as  there  was  sufficient 
depth  to  constitute  a  lot;  and  this  little  triangular 
fragment  of  land,  it  would  seem,  was  left  over,  for 
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that  reason,  without  specifically  indicating  the  pur- 
pose it  was  to  serve. 

Under  all  the  circumstances,  we  do  not  think  this  is 
suificient  to  reasonably  raise  the  presumption  that  the 
society  intended  to  dedicate  it  to  the  public.  There 
is  no  express  finding  by  the  court  showing  that  the  so- 
ciety intended  to  dedicate  this  ground  to  any  purpose. 
Evidentiary  facts,  tending  to  prove  an  intended  dedi- 
cation, or  from  which  the  same  might  possibly  be  pre- 
sumed, are  not  of  themselves  such  intended  dedica- 
tion. Tucker  v.  Conrad j  supra  ;8hcllhouM  v.  The  Stale f 
110  Ind.  509.  If  it  could  be  said  that  there  was  an  in- 
tended dedication  by  the  Swiss  society  under  its  first 
plat,  it  does  not  appear  that  it  was  accepted  by  the 
public,  or  public  authorities,  before  it  was  recalled,  as 
the  court  finds,  by  the  corrected  plat. 

If,  under  the  facts,  it  could  be  held  that  the  strip 
was  in  any  way  dedicated  as  a  street,  there  is  no  find- 
ing of  facts  sufficient  to  prove  that  the  public  at  any 
time  accepted  such  dedication.  This,  as  the  author- 
ities cited  show,  is  essential. 

This  strip  has  not  been  in  any  way  improved  as  a 
street  Neither  has  it  been  traveled  nor  used  to  any 
extent,  as  the  finding  discloses.  There  being  an  ab- 
sence of  user  sufficient  to  constitute  an  acceptance, 
there  must  be  proof  of  an  acceptance  on  the  part  of 
the  public  authorities  of  Tell  City  by  some  formal  act 
of  theirs,  showing  an  unmistakable  intention  to  accept 
the  land  dedicated,  and  for  the  purposes  for  which  it 
was  intended  by  the  dedicator  to  be  used.  People  v. 
Underhillj  supra.  There  seems  to  be  virtually  an  entire 
absence  of  any  such  facts.  Considering  the  acts  of  ap- 
pellant, it  does  not  appear  that  he  himself  recognized 
this  ground  as  having  been  dedicated  as  a  public 
street. 

He  appears  to  have  enclosed  part  of  it  within  his 
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own  premises.  After  the  conveyance  by  the  society, 
in  1878,  to  the  city,  he  leased  it  from  the  latter,  and 
located  his  scales  thereon,  paying  a  rental  for  this 
privilege. 

Neither  of  the  parties  to  this  controversy,  appellant 
nor  the  city,  appear  to  have  treated  the  strip  now  in 
dispute  as  a  public  street  prior  to  the  time  the  con- 
troversy arose.  The  acts  of  appellant  in  using  it  as  a 
location  for  his  scales,  with  the  permission  of  the  city, 
and  paying  a  rent  for  this  use,  are  of  themselves  to 
some  extent  inconsistent  at  least  with  his  present  con- 
tention that  the  strip  was  dedicated  as  and  for  a  pub- 
lic street 

We  think,  under  the  facts,  the  court  correctly  held 
the  law  to  be  with  appellee,  and  the  judgment  is  there- 
fore affirmed. 


The  Statb  v,  Ray. 

146    500 

jy-^j  [No.  17,712.    Filed  January  5,  1897.] 

1 164    270| 

AppkaIj  and  Error. — Assignment  of  Error. — Instructions  to  Jury.— 
Where  an  exception  is  made  to  the  instructions  given  as  an  en- 
tirety, unless  all  of  the  instructions  given  were  erroneous,  an  ap- 
peal thereon  cannot  be  sustained. 

From  the  Noble  Circuit  Court  Affirmed. 

W.  A,  Ketcham,  Attorney- General,  Merrill  Moores^ 
W,  A.  Olattej  Prosecuting  Attorney,  H.  O.  Zimmer- 
man and  H.  C.  Peterson,  for  State. 

Luke  H.  Wrigley,  for  appellee . 

Monks,  *T. — Appellee  was  prosecuted  and  acquitted 
of  the  crime  of  obtaining  a  bill  of  exchange  by  false 
pretenses. 

The  court  gave  to  the  jury  thirty-four  instructions 
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at  the  request  of  appellee,  to  the  giving  of  which  ap- 
pellant excepted.  The  exception  was  to  the  instruc- 
tions given  as  an  entirety,  and  not  to  each  instruction 
separately.  The  giving  of  these  instructions  is  as- 
signed as  error. 

Under  the  well  settled  rule,  unless  all  of  said  thirtv- 
four  instructions  were  errpneous  this  appeal  cannot 
be  sustained.  Lawrence  v.  Van  BusJcirJcy  140  Ind.  481, 
and  eases  cited. 

It  is  not  claimed  by  appellant  that  all  of  said  in- 
structions are  erroneous,  and  objections  are  only 
urged  against  part  of  them.  Some  of  said  instructions 
correctly  stated  the  law  and,  under  the  rule,  we  can. 
not  review  the  action  of  the  trial  court  in  giving  the 
others,  however  erroneous  they  may  be. 

The  appeal  is  therefore  not  sustained. 


Stults,  Admii^istrator,  et  al.  v.  Gibler  et  al. 

[No.  17,808.    Filed  December  1,  1896.    Rehearing  denied  Jan.  6;  18»7.]      *^^* , 

154    394 

Appeal  and  Error. —  Parties.— Vacation  App€aJ8.^A\\  parties  af-     146    soi 

fected  by  the  judgment  must  be  made  co-appeUants  in  this  court, 

in  a  vacation  appeal,  or  the  appeal  will  be  dismissed. 

From  the  Huntington  Circuit  Court.  Appeal  dis- 
missed. 

J.  M.  Hatfield^  for  appellants. 
B.  M.  Cobb,  for  appellees. 

Monks,  J. — »Tohn  Gibler  brought  this  action  against 
William  H.  Baker  and  appellants  to  foreclose  a  mort- 
gage and  recover  judgment  for  the  indebtedness  se- 
cured thereby.  All  the  appellants  except  Stults, 
administrator,  were  jjieirs  at  law  of  Martha  Slusser, 
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the  sole  maker  of  the  notes  secured  by  said  mortgagei 
which  was  executed  by  her  and  her  husband  upon  her 
separate  real  estate. 

This  appeal  is  governed  by  the  provisions  of  the 
civil  code,  and  not  by  the  provisions  of  the  act  con- 
cerning the  settlement  of  decedents'  estates,  being  sec- 
tions 2609-2612,  Burns'  B.  S.  1894  (2454-2457,  R.  S. 
1881). 

As  the  record  does  not  show  that  any  appeal  was 
prayed  or  appeal  bond  filed,  as  required  by  section 
650,  Burns'  R.  S.  1894  (638,  B.  S.  1881),  this  appeal^  so 
far  as  appellants^  other  than  Stults,  administrator, 
are  concerned,  is  not  a  term-time  appeaL 

It  is  provided,  however,  by  section  657,  Bums'  R.  S* 
1894  (645,  R.  S.  1881),  that  "Executors,  administrators, 
and  guardians  may  have  an  appeal  and  stay  of  pro- 
ceedings in  the  court  below,  without  giving  an  apx>eal 
bond." 

This  section  does  not  provide,  however,  that  an  ex- 
ecutor, administrator  or  guardian  can  take  a  term- 
time  appeal  under  the  provisions  of  section  650  (638), 
suprcy  without  filing  an  appeal  bond  and  complying 
with  the  other  provisions  of  said  section.  But  con* 
ceding,  without  deciding,  that  an  executor,  adminis- 
trator or  guardian  is  entitled  to  take  a  term-time  ap- 
peal under  said  section  650  (638),  supra,  without  filing 
an  appeal  bond,  it  is  clear  that  unless  the  appeal  is 
prayed  and  a  stay  of  proceedings  is  obtained  in  the 
court  below,  as  provided  in  section  657  (645),  supraj  the 
appeal  would  be  a  vacation  and  not  a  term-time  ap- 
peal. The  record  does  not  show  that  Stults,  adminis- 
trator, prayed  an  appeal  or  procured  an  order  in  the 
court  below  for  a  stay  of  proceedings;  it  follows,  there* 
fore,  that  the  appeal  is  governed  by  law  regulating  va- 
cation appeals,  and  not  by  the  law  regulating  term- 
time  appeals.  . 
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It  is  settled  law  in  this  State  that  all  parties  affected 
by  the  judgment,  must,  in  all  appeals  governed  by  the 
civil  code,  except  those  taken  during  term  time  under 
the  provisions  of  section  638,  R.  S*  1881  (650,  Burns' 
R.  S.  1894),  be  made  co-appellants  in  this  court,  or  the 
appeal  will  be  dismissed  for  want  of  jurisdiction. 
Roach  V.  Bakery  145  Ind.  830,  and  cases  cited;  Bhuman 
\.  ColliSj  144  Ind,  333 ;  Le^  v.  MozingOj  143  Ind,  667,  and 
cases  cited  p.  671 ;  Dmke-Walter  v.  Loeper^  142  Ind.  657, 
and  cases  cited. 

William  H.  Baker  was  a  co-party  with  appellants 
in  the  court  below,  and  was  affected  by  the  judgment, 
and  should  therefore  have  been  made  a  co-appellant 
to  place  the  case  within  the  jurisdiction  of  this  court 
Lee  V.  Mozingoj  supra.    This  has  not  been  done. 

The  appeal  is  therefore  dismissed. 


Fairmount  Uoton  Joint  STOcac  Agricultural  Asso*    j{*^  ^? 

CIATION  V.  DOWTIEY.  

[No.  17,878.    FUed  Januaiy  6.  1896.] 

Nboligewoe.— J^fitry  Beceived  by  Driver  on  Baee  Traeh.^  Proxi- 
mate CauBe, — ^An  association  conducting  a  horse  race  is  guilty  of 
negligence  in  starting  a  race  of  ten  faoTses  on  a  track  thirty-seyen 
feet  wide  at  a  time  when  another  horse  which  had  entered  the 
race  was  being  driven  on  the  track  in  an  opposite  direction  and 
was  at  a  i>oint  within  sixty  feet  of  such  starting  place,  and  such 
n^ligenoe  was  the  proximate  cause  of  a  collision  between  the 
horses  and  vehicles  in  such  race,  and  the  injuries  resulting  there- 
from received  by  one  of  the  drivers  thereof. 

Evidence.— Spectal  Verdict — Sufficiency  Of. — ^All  of  the  allegations 
of  a  complaint  are  not  required  to  be  found  in  a  special  verdict, 
but  it  is  sufficient  if  the  facts  found  constitute  a  cause  of  action 
within  the  allegations  of  the  complaint. 

From  the  Madison  Superior  Court.   Affirmed. 
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St.  John  &  Charles  and  Chipman,  Keltner  &  Hen- 
dee^  for  appellant. 

J.  E.  MoorCy  Freeman  Cooper  and  Ooodykoontz  & 
Ballard^  for  appellee. 

Hackney,  J. — The  appellee  sought  and  recovered, 
in  the  lower  court,  a  judgment  for  personal  injuries 
sustained  while  engaged  in  a. horse  race  upon  the  race 
track  of  the  appellant  and  from  the  alleged  negligence 
of  the  appellant  The  complaint  was  in  two  para- 
graphs, the  sufficiency  of  each  of  which  is  here  pre- 
sented. 

Each  paragraph  alleged  that  the  appellant  had  ad- 
vertised for  and  invited  participation  in  certain  races 
for  prizes,  upon  its  race  track  during  its  fair  season 
of  1894,  under  its  control  and  direction;  that  the  ap- 
pellee had  entered  and  his  horse  had  been  admitted, 
by  the  appellant,  to  participate  in  one  of  said  races 
to  be  held  on  a  day  named;  that  said  race  had  been 
called  by  the  appellant  and  the  various  participants 
were  upon  the  track;  that  the  appellant  carelessly  and 
negligently  started  a  number  of  the  participants  in 
said  race  without  observing  that  one  entitled  to  start 
was  not  w^ith  the  number  so  started,  but  was  going 
in  the  opposite  direction  from  that  in  which  the  race 
was  started  and  occupying  a  portion  of  the  track  over 
which  the  horses  so  started  in  said  race  were  to  pass ; 
that  the  horses  so  started  by  the  appellant  and  the 
horse  so  going  in  the  opposite  direction  met  within 
sixty  feet  of  the  starting  point;  that  the  appellee's 
horse  was  then  traveling  at  a  rapid  pace,  and  when 
the  driver  of  one  of  the  horses  so  started,  that  he 
might  avoid  a  collision  with  the  horse  going  in  the  op- 
posite direction,  suddenly  swayed  his  horse  to  one  side 
of  such  other  horse,  but  in  doing  so  made  it  inevitable 
that  the  appellee's  horse  should  collide  with  his  horse 
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and  sulky;  that  the  appellee's  horse  did  collide  with 
the  horse  and  sulky  so  swayed  from  its  course,  causing 
the  injuries  complained  of.  It  is  alleged  also  that  the 
appellee  was  without  fault  or  negligence  in  said  oc- 
currence, and  it  was  alleged  that  "by  reason  of  dust 
and  other  obstructions,  w^hich  he  is  not  able  to  name 
or  state,  he  did  not  see  said  horse  and  sulky  going  in 
the  opposite  direction,  nor  the  turning  or  breaking" 
of  the  horse  with  which  his  horse  so  collided  "until 
a  few  seconds  before  the  collision  occurred,  nor  until 
it  was  too  late"  and  "was  impossible  to  prevent  a  col- 
lision/' In  addition  to  these  facts  the  first  paragraph 
alleged  that  the  appellant  represented  that  said  races 
would  be  conducted  according  to  the  rules  of  the  Na- 
tional Association,  which  rules  provided  that  all 
horses  to  participate  in  any  race  should  be  driven  to 
the  right  of  the  starter's  stand,  turned  and  speeded 
rapidly  in  the  opposite  direction  when  started  in  a 
race,  and  that  no  horse  should  be  allowed  upon  the 
track  excepting  those  engaged  in  the  race. 

Each  of  the  paragraphs  is  attacked  by  the  appel- 
lant as  disclosing  (1)  that  the  alleged  collision  .was 
the  result  of  contributory  negligence;  (2)  that  the  ap- 
pellant owed  the  appellee  no  duty  on  the  occasion  in 
question,  and  (3)  that  the  injury  was  not  the  proxi- 
mate result  of  the  act  of  starting  the  horses  in  the 
manner  alleged. 

As  we  have  seen,  there  is  an  express  negative  of 
contributory  negligence,  and  this  is  not  overcome  by 
the  allegation  above  quoted.  That  allegation,  it  is 
urged,  discloses  the  same  opportunity  for  the  appellee 
to  have  seen  the  approaching  horse  as  the  appellant 
could  have  had  to  see  it.  If  it  was  the  duty  of  the 
appellant  to  use  ordinary  care  for  the  safety  of  the 
appellee,  that  duty  would  require  such  assistants, 
suitably  situated,  as  might  reasonably  guard  the  track 
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from  intrusioiL  No  corresponding  duty  rested  upon 
the  appellee.  It  is  a  matter  of  common  knowledge 
that  the  agricultural  associations  of  the  state,  where 
they  conduct  horse  races,  have  starting  stands,  so  con- 
structed as  to  enable  those  in  charge  to  see  the  entire 
track  and  observe  the  conduct  of  drivers  and  horses. 
It  is  a  matter  also  of  common  knowledge  that  the 
track  and  its  use  are  subject  to  the  control  of  the  asso- 
ciations and  the  starting  and  stopping  of  the  races  are 
subject  to  their  direction.  Contestants  have  no  cor- 
responding opportunities  or  privileges.  When  one 
enters  such  contests,  by  the  invitation  and  in  obe- 
dience to  the  rules  of  the  society,  he  assumes  the  ordi- 
nary risks  thereof,  but  he  does  not  thereby  absolve 
the  society  from  all  duty  or  assume  the  hazards  of 
every  neglect  of  duty  on  its  part.  We  cannot,  there- 
fore, agree  with  the  insistence  that  the  quoted  allega- 
tion discloses  equal  opportunities  on  the  part  of  the 
parties  to  know  the  danger  which  resulted  in  injury. 
That  the  duty  rested  upon  the  appellant  to  use  ordi- 
nary care,  considering  all  of  the  hazards  of  racing 
upon  its  track,  to  protect  the  appellee  from  extra- 
ordinary dangers  was  decided,  in  effect,  in  the  case  of 
The  North  Manchcaterj  etc.j  Aasn.  v.  Wilcox,  4  Ind.  App. 
141.  It  was  there  decided  further  that  negligence  in 
failing  to  keep  the  track  clear,  while  horses  are  right- 
fully driven  upon  it,  resulting  in  injury  by  collision, 
constitutes  the  proximate  cause  of  such  injury. 

The  mere  starting  of  the  horses,  in  this  instance,  did 
not  produce  the  injury,  but  starting  the  horses  at  a 
high  rate  of  speed  in  one  direction  while  a  horse  and 
sulky  were  approaching  from  the  opposite  direction, 
and  when  both  must  meet  within  a  few  feet  of  the 
starting  point,  the  society  then  knowing,  actually  or 
constructively,  of  the  approach  of  the  horse,  was  the 
natural  and  probable  .cause  of  the  injury.    It  was  an 
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act  from  which  the  injury  complained  of  might  reason- 
ably have  been  anticipated.  Even  if  the  particular 
result  could  not  have  been  anticipated^  our  cases  hold 
that  the  wrong  which  set  in  motion  the  cause  of  the 
injury  was  the  responsible  agency.  See  BUlman  v. 
Indianapolis^  ctc.j  R.  K  Co.y  76  Ind.  166,  40  Am.  Rep. 
230;  Pennsylvania  Co.  v.  Congdony  134  Ind.  226,  39  Am. 
St  251,  and  cases  cited  in  each.  See  also,  as  illustrat- 
ing those  causes  which  are  proximate  and  those  which 
are  remote,  Enochs  v.  Pittsburgh^  etc.y  R.  W.  Co.,  145 
Ind.  635. 

It  follows  that  the  appellant  owed  .a  duty  to  the  ap- 
pellee which  it  neglected  to  perform,  and  that  the 
appellee,  in  consequence  thereof,  was  injured  without 
his  fault,  and  the  paragraphs  of  complaint  would  both 
be  good  without  the  allegation  as  to  the  rules  of  the 
National  Association. 

The  trial  of  the  cause  resulted  in  a  special  verdict 
by  the  jury  in  the  form  of  answers  to  interrogatories, 
and  upon  this  verdict  judgment  was  rendered  for  the 
appellee  over  the  motion  of  the  appellant  for  judg- 
ment in  its  favor.  This  ruling  is  in  question  upon  the 
assignment  of  error  and  briefs  of  counsel.  It  is  urged 
that  the  verdict  does  not  sustain,  but  departs  from 
the  theory  of  the  complaint  in  that  it  is  not  found 
that  the  appellee  could  not  see  the  horse  approach- 
ing and  meeting  those  started  in  the  race  by  reason  of 
dust  and  other  obstructions  preventing  him  from  see- 
ing. It  is  not  found  that  there  was  dust  to  obstruct 
the  view,  but  it  is  found  that  appellee  could  not  and 
did  not  see  the  approaching  horse.  This  is  the  equiva- 
lent of  the  appellee's  allegation  on  the  subject.  It  is 
the  fact  and  not  the  evidence  nor  the  reasons  for  his 
Inability  to  see.  There  are  other  interrogatories  and 
answers,  however,  which  disclose  that  there  were 
eleven  horses  and  sulkies  in  the  race,  to  be  started 
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upon  a  track  thirty -seven  feet  wide;  that  they  were 
started  in  tiers,  two  of  four  each  and  one  of  three; 
that  the  appellee  was  in  the  last  tier;  that  the  horses 
had  scored  once  and  failed  to  get  started;  that  they 
had  turned  back  and  all  but  one  had  repeated  the 
score  and  were  started  in  the  race,  there  being  four 
horses  and  sulkies  between  the  appellee  and  the  re- 
turning horse,  and  the  collision  occurred  within 
twenty-five  feet  from  the  starting  point.  These  facts 
supply  causes  sufficient  to  prevent  the  appellee  from 
seeing,  and  they  are  within  the  allegations  of  the  com- 
plaint. All  of  the  allegations  of  a  complaint  are  not 
required  to  be  found.  It  is  enough  when  facts  suf- 
ficient to  constitute  a  cause  of  action,  if  within  the  al- 
legations of  the  complaint,  have  been  found.  We 
may  suggest  the  doubt,  without  intending  to  express 
an  opinion  upon  it,  if  the  allegation  in  question  was 
not,  at  most,  but  an  additional  allegation  of  non-con- 
tributory negligence  and  not  requiring  affirmation  by 
the  appellee. 

One  interrogatory  elicits  the  fact  that  the  appellee, 
while  scoring  for  the  start,  could  not  see  the  horse  ap- 
proaching in  time  to  avoid  the  collision  because  his 
own  horse  commanded  his  entire  attention.  From 
this  finding  appellant's  counsel  skillfully  evolve  the 
argument  that  appellee's  horse  was  unruly  and  oc- 
cupied him  when  he  should  have  been  on  the  lookout 
for  the  approaching  horse,  and  thus  he  contributed  to 
the  collision.  Other  findings  show  that  appellee's 
horse  was  not  unruly,  and  did  not  break  or  swerve 
from  his  proper  place.  Besides,  it  is  not  unnatural 
that  a  driver  of  one  of  ten  horses  and  sulkies  started 
together  upon  a  thirty-seven  foot  track,  should  be 
fully  occupied  in  avoiding  collision  with  one  of  the 
ten,  to  say  nothing  of  the  importance  of  keeping  his. 
horse  upon  a  steady  gait  and  seeking  proper  oppor- 
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tunities  to  pass  to  the  front,  without  looking  for  the 
approach  of  a  horse  and  sulky  from  the  opposite  direc- 
tion. We  do  not,  therefore,  agree  with  the  proposition 
that  the  special  verdict  is  upon  a  theory  different 
from  that  of  the  complaint. 

Having  assumed  that  the  complaint  disclosed  con- 
tributory negligence  counsel  insist  that  the  verdict 
should  have  shown  that  the  injury  was  inflicted  upon 
the  appellee  willfully,  and  that  the  judgment  could 
not  be  sustained  because  of  the  absence  of  such  find- 
ing. The  theory  of  the  complaint  is. for  negligence 
and  not  for  a  willful  act.  Upon  the  theory  of  negli- 
gence we  have  held  it  sufficient. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Johnson  et  al.  v,  Schloesser.  ''*^  *® 

[No.  17,935.     Filed  January  6,  1896.] 

Judgment. — -Failure  of  Clerk  to  Enter  on  Judgment  Docket, — The  lien 
of  a  judgment  on  real  estate  is  not  lost  by  reason  of  the  failure  of 
the  clerk  to  enter  same  on  the  judgment  docket,  although  such 
real  estate  has  passed  into  the  hands  of  a  bonaflde  purchaser  with- 
out notice  of  such  judgment. 

Same. — Failure  of  Clerk  to  Enter  on  Judgment  Docket. — Remedy  of 
Purchaser  of  Real  Estate.  —  Statute  Construed. —  Section  594, 
Bums'  R.  S.  1894  (584.  R.  S.  1881),  providing  that,  **  Every  clerk 
neglecting  to  enter  any  judgment  or  recognizance,  as  herein 
required,  shaU  be  liable  to  any  person  injured  for  the  amoimt  of 
damages  sustained  by  such  neglect,"  etc.,  gives  to  a  bona  fide  pur- 
chaser of  real  estate,  against  which  a  judgment  lien  existed,  but 
which  the  clerk  failed  and  neglected  to  enter  on  the  judgment 
docket,  a  right  of  action  against  such  clerk  for  the  amount  of 
damages  sustained  by  reason  of  such  neglect. 

From  the  Kipley  Circuit  Court.   Reversed. 
Adam  Stockinger  and  J.  B,  Rebuck^  for  appellant. 
M.  R.  Connelley,  for  appellee. 
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McCabe,  J* — ^The  appellee  sued  the  appellant,  John- 
sen,  and  Henry  Bnshing,  sheriff  of  Ripley  county,  in  a 
complaint  of  two  paragraphs,  seeking  to  enjoin  the 
sale  on  execution  of  certain  land  on  a  judgment  in 
favor  of  appellant,  Hannah  Johnson,  and  against  one 
John  W.  Johnson. 

The  circuit  court  overruled  a  demurrer  for  want  of 
sufficient  facts  to  each  paragraph  of  the  complaint 
and  sustained  a  like  demurrer  to  the  second  para- 
graph of  the  separate  answer  of  Hannah  Johnson.  A 
trial  of  the  issues  resulted  in  a  finding  and  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant, 
perpetually  enjoining  the  sale  of  said  land  on  said 
judgment  and  execution. 

The  errors  assigned  call  in  question  the  rulings 
above  mentioned,  and  the  action  of  the  circuit  court 
in  overruling  the  defendant's  motion  for  a  new  triaL 
The  last  error  assigned  is  waived  by  t)\e  failure  of  ap- 
pellants' counsel  to  discuss  the  same  in  their  brief. 
The  question  of  law  involved  arises  on  the  facts  stated 
in  the  complaint,  as  well  as  those  stated  in  the  answer. 

It  appears  from  the  complaint  that  on  August  8, 
1887,  one  John  W.  Johnson  and  Clemency  B.  John- 
son cbnveyed  a  certain  town  lot,  particularly  de- 
scribed in  the  town  of  Batesville,  in  Ripley  county, 
Indiana,  to  James  W.  White,  and  on  April  9,  1892, 
said  James  W.  White  and  wife  conveyed  the  same  for 
a  valuable  consideration  to  the  plaintiff,  appellee, 
George  F.  Schloesser;  that  on  September  13, 1886,  in  a 
cause  pending  in  the  Ripley  Circuit  Court  for  divorce, 
wherein  said  Hannah  Johnson  was  plaintiff,  and  said 
John  W.  Johnson  was  defendant,  said  court  rendered 
judgment,  awarding  her  a  divorce  and  for  $56.00  ali- 
mony, to  be  paid  on  September  14,  1886,  and  the 
further  sum  of  $50.00  each  year  during  the  natural 
life  of  Clemency  B.  Johnson ;  that  said  John  W.  John- 
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son  paid  the  {56.00  as  ordered  on  September  14,  1886, 
but  that  said  payment  was  never  entered  on  the  order 
book,  judgment  docket,  or  elsewhere;  that  the  only 
record  or  entry  of  said  judgment  ever  placed  in  the 
judgment  docket  of  said  court  by  the  clerk  thereof, 
or  by  any  other  person,  is  as  follows:  "Judgment 
docket  F,  page  200.  Hannah  Johnson  v.  John  W.  John- 
son, order  book  FF,  page  462;  judgment  against  the 
defendant  for  costs,  date  of  rendition  September  13, 
1886.'^ 

That  the  fee  docket  of  said  court  in  which  the  fees 
and  costs  accrued  in  said  action  were  entered,  shows 
that  said  costs  were  duly  paid  by  said  plaintiff,  and 
on  the  margin  of  said  fee  book,  on  the  same  page 
whereon  is  entered  said  fees  and  costs,  the  following 
entry  is  made,  to-wit:  "It  was'the  agreement  between 
the  plaintiff  and  the  defendant  that  the  plaintiff  is  to 
pay  this  cost,  and  that  when  it  is  paid  by  her  it  is  to 
be  a  satisfaction  of  this  judgment  as  against  the  de- 
fendant (Signed)  Charles  H.  Willson,  attorney  for 
plaintiff." 

That  at  the  time  plaintiff  purchased  said  real  estate 
he  had  no  knowledge  or  notice  of  any  kind  that  the  de- 
fendant, Hannah  Johnson  had  or  claimed  any  judg- 
ment against  said  John  W.  Johnson,  or  any  other 
person;  that  the  fee  book  showed,  at  the  time  the  ab- 
stract hereinafter  mentioned  was  made,  at  the  time 
plaintiff  purchased  said  premises,  that  the  costs  afore- 
said were  paid,  and  showed  the  entry  of  satisfaction  of 
said  judgment,  signed  by  Charles  H.  Willson,  as  afore- 
said; that  before  purchasing  said  premises,  to-wit:  on 
March  23,  1892,  plaintiff  employed  the  recorder  of 
Ripley  county  to  make  him  an  abstract  of  title  for 
said  real  estate;  that  said  abstract  when  so  made  did 
not  mention,  show  or  allude  to  any  judgment  against 
said  John  W.  Johnson  in  favor  of  any  person;  that 
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said  recorder,  on  examining  the  judgment  docket  of 
said  court,  in  preparing  said  abstract,  found  the  only 
entry  on  record  of  said  judgment  to  be  as  set  forth 
above;  that  believing  and  relying  on  said  abstract, 
and  having  no  knowledge  of  the  judgment  mentioned, 
the  plaintiff  purchased  said  real  estate,  as  aforesaid; 
that  on  the  15th  day  of  June,  1894,  said  defendant, 
Hannah  Johnson,  caused  an  execution  to  issue  out  of 
the  clerk's  office  of  the  Ripley  Circuit  Court  on  said 
judgment  for  the  sum  of  $406.00,  with  interest  and 
costs,  directed  to  the  sheriff  of  said  Ripley  county, 
which  came  to  the  hands  of  the  defendant  sheriff  of 
said  Ripley  county,  and  was  by  him,  on  August  24, 
1894,  levied  on  said  real  estate;  that  said  defendants 
are  threatening  to  sell  said  real  estate  by  virtue  of 
said  execution  and  judgment,  unless  restrained,  and 
thereby  cast  a  cloud  on  plaintiff's  title  to  said  real 
estate.  Prayer  for  a  temporary  restraining  order  and 
on  the  final  hearing,  a  perpetual  injunction. 

Two  reasons  are  urged  by  the  appellant  why  the 
complaint  is  not  good,  namely:  (1)  That  the  lien  of  the 
judgment  is  not  lost  as  against  anybody  by  the  failure 
of  the  clerk  to  enter  it  on  the  judgment  docket;  and 
(2)  if  it  would  be  so  lost  as  against  a  subsequent  bona 
fid€  purchaser,  that  there  was  enough  entered  on  the 
judgment  docket  in  this  case  to  put  an  ordinarily  pru- 
dent man  on  inquiry  which  must  lead  to  full  knowl- 
edge of  the  judgment.  If  the  question  of  law  raised  by 
the  first  reason  urged  should  be  decided  in  favor  of  ap- 
pellant the  second  would  be  wholly  unimportant.  The 
appellee  contends  that  while  the  judgment  is  a  lien 
on  all  the  real  estate  of  the  judgment  defendant  in 
the  county  as  against  him  without  being  entered  on 
the  judgment  docket,  yet  that  it  is  not  a  lien  as 
against  subsequent  good-faith  purchasers  for  value  of 
any  of  such  real  estate,  unless  such  judgment  is  en- 
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tered  on  the  judgment  docket;  and  further,  that  the 
entry  here  was  not  such  as  to  put  him  on  inquiry. 

Several  sections  of  the  code  embraced  in  Article  24, 
title  "judgment,"  exert  a  controlling  influence  in  the 
proper  determination  of  the  question.  Section  588, 
Burns'  R  S.  1894  (R.  S.  1881,  579),  provides  that:  "The 
judgment  must  be  entered  in  the  order  book,  and 
specify  clearly  the  relief  granted  or  other  determina- 
tion of  the  action."  Section  591,  Burns'  R.  S.  1894 
(R.  S.  1881,  582),  provides  that:  "The  clerk  of  every 
court  of  record  shall  keep  a  docket,  in  which  he  shall 
enter,  within  thirty  days  after  each  term  of  the  court, 
in  alphabetical  order,  a  statement  of  each  judgment 
rendered  at  such  term,  containing — First  The  names, 
at  length,  of  all  the  parties.  Second.  The  amount  of 
the  judgment  and  costs,  and  the  date  of  its  rendition. 
Third.  If  the  judgment  be  against  several  persons, 
the  statement  shall  be  repeated  under  the  names  of 
each  defendant,  in  alphabetical  order."  Section  593, 
Burns'  R.  S.  1894  (R.  S.  1881,  584),  provides  that: 
**Such  docket  shall  be  a  record,  and  open  during  the 
usual  hours  of  transacting  business  to  the  examina- 
tion of  any  person  desiring  it."  Section  594,  Burns' 
R  S.  1894  (R.  S.  1881,  585),  provides  that:  "Every 
clerk  neglecting  to  enter  any  judgment  or  recogni- 
zance, as  herein  required,  shall  be  liable  to  any  person 
injured  for  the  amount  of  damages  sustained  by  such 
neglect,  to  be  recovered  in  an  action  against  the  clerk 
alone,  or  upon  his  official  bond  against  him  and  his 
sureties."  Section  617,  Burns'  R.  S.  1894  (R.  S.  1881, 
608),  provides  that:  "All  final  judgments  in  the  su- 
preme and  circuit  courts  for  the  recovery  of  money  or 
costs  shair  be  a  lien  upon  real  estate  and  chattels 
real,  liable  to  execution  in  the  county  where  judg- 
ment is  rendered,  for  the  space  of  ten  years  after  the 
Vol.  146—33 
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rendition  thereof,  and  no  longer,  exclusive  of  the  time 
during  which  the  party  may  be  restrained  from  pro- 
ceeding thereon  by  any  appeal  or  injunction,  or  by  the 
death  of  the  defendant,  or  by  agreement  of  the  parties 
entered  of  record/^ 

It  is  conceded  on  both  sides,  and  we  think  correctly, 
that  in  solving  the  question  here  involved,  the  several 
sections  of  the  code  quoted  above  must  be  construed 
together.  But  the  appellant  contends  that  they  must 
be  so  construed  as  to  hold  that  the  action  for  dam- 
ages against  the  clerk  for  failure  to  docket  a  judg- 
ment is  intended  to  be  given  to  the  good-faith  pur- 
chaser, and  not  to  the  holder  and  owner  of  the  judg- 
ment; and,  on  the  contrary^  the  appellee  contends  that 
such  right  of  action  was  intended  to  be  given  to  the 
judgment  creditor,  and  not  to  the  bona  fide  purchaser 
of  the  real  estate  for  value. 

Appellee's  learned  counsel,  in  support  of  the  latter 
position,  say:  "Now,  we  hold  that  while  the  judgment 
docket  is  not  necessary  to  constitute  the  judgment 
lien,  it  is  necessary  to  constitute  sufficient  notice 
thereof  to  third  parties,  and  that  a  subsequent  pur- 
chaser for  a  valuable  consideration  is  only  bound  to 
look  to  the  judgment  docket  for  judgment  liens,  and 
*  *  *  in  the  absence  of  actual  notice  he  takes  the 
land  discharged  from  the  lien,  and  the  remedy  of  the 
judgment  plaintiff,  if  there  is  no  other  property,  is 
against  the  clerk,  under  section  585,  R  S.  1881." 

In  support  of  this  contention  appellee's  counsel 
cite  Berry  v.  Rredy  73  Ind.  235.  While  the  opinion 
in  that  case  contains  some  remarks  by  the  learned 
judge  who  delivered  it,  favorable  to  appellee's 
contention,  yet  such  remarks  were  clearly  obiter 
dictum.  The  questions  actually  involved,  and  to  a  de- 
termination of  which  the  opinion  strictly  confines  the 
decision,  do  not  support  the  appellee's  contention. 
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The  judgment  lien  there  involved  was  sought  to  be 
created  and  established  by  the  filing  of  a  transcript  of 
a  judgment  rendered  in  the  common  pleas  court  of  an- 
other county  than  that  in  which  the  transcript  was 
filed.  It  was  there  said  that :  "The  plain  intent  of  the 
lawmakers  was  that  the  filing  and  recording  pro- 
vided for  in  section  528  should  be  substantially  con- 
temi)oraneous  acts,  and  where,  by  the  next  section, 
it  was  enacted  that  the  judgment  should  be  a  lien 
from  the  time  of  filing,  it  was  meant  as  against  sub- 
sequent purchasers  without  actual  notice,  that  a  judg- 
ment filed,  recorded  and  docketed  as  required  in  the 
previous  section,  should  be  a  lien.  ♦  ♦  ♦  ♦  But  de- 
ciding nothing  as  to  the  lien  of  judgments  in  the  coun- 
ties where  rendered,  and  where  in  every  case  there  is 
a  record,  in  some  form,  which  is  accessible  to  every 
purchaser,  and  confining  our  decision  to  the  case  be- 
fore us,  we  hold  that  the  transcript  of  a  judgment  filed 
in  another  county,  under  the  provisions  of  sections 
528  and  529  of  the  code,  supra^  does  not  create  a  lien 
against  subsequent  purchasers  in  good  faith,  without 
notice,  unless  recorded  and  entered  in  the  judgment 
docket.^^  This  decision  proceeds  upon  the  idea  that 
the  entry  in  the  judgment  docket  is  as  essential  to  the 
creation  of  the  lien  as  the  recording  of  the  transcript 
in  the  order  book.  The  two  acts  are  said  to  be  in- 
tended by  the  lawmakers  to  be  contemporaneous. 

This  case  falls  far  short  of  supporting  appellee's 
contention.  It  will  be  observed  that  the  sections  of 
the  statute  authorizing  the  creation  of  a  lien  in  one 
county  by  filing  a  transcript  of  a  judgment  from  an- 
other county  and  causing  the  same  to  be  recorded  and 
entered  in  the  judgment  docket  do  not  provide  where 
such  transcript  is  to  be  recorded.  Burns'  R.  S.  1894, 
sections  619,  620  (K.  S.  3881,  610,  611).  But  they  do 
provide  where  the  judgment  is  to  be  entered.     The 
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practice  is  to  record  the  transcript  in  the  order  book. 
The  entry  is  required  to  be  made  in  the  judgment 
docket.  The  word  docket  is  usually  applied  to  the 
book  or  paper  in  which  is  entered  a  brief  abstract  of 
all  proceedings  in  court.  5  Am.  and  Eng.  Eney.  of 
Law,  849.  So  that  it  would  seem  that  there  is  much 
reason  for  holding  that  the  entry  in  the  judgment 
docket  is  as  much  a  part  of  the  essential  requirement 
tc  make  a  transcript  of  a  judgment  from  another 
county  a  lien  as  the  act  of  recording  the  transcript 
thereof  in  the  order  book.  But  the  case  of  a  judgment 
rendered  in  the  same  county  presents  a  different  ques- 
tion, as  the  case  cited  clearly  recognizes. 

Appellee  also  cites  and  relies  on  Bell  v.  Davis,  75 
Ind.  314.  But  that  was  the  same  kind  of  a  case,  in- 
volving the  validity  of  the  supposed  lien  of  a  judg- 
ment from  another  county  by  a  transcript.  Referring 
to  Berry  v.  Reedy  supra,  the  court  in  the  former  case 
says:  "It  is  there  expressly  held,  that,  in  order  that 
the  judgment  shall  constitute  a  lien,  the  clerk  of  the 
county  to  which  the  transcript  is.  transmitted  must 
enter  and  record  it  in  the  judgment  docket  of  the 
county.  ♦♦♦♦♦♦  Judgment  liens  are  created 
by  statute,  and  the  requirements  of  the  statute  giving 
a  lien  must  be  complied  with,  or  none  exists.  In  this 
case  no  lien  attached  until  the  transcript  was  filed,  en- 
tered and  docketed  as  the  statute  requires." 

It  will  be  observed  that  both  of  these  cases  hold 
that  the  filing  and  recording  of  a  transcript  of  a  judg- 
ment from  another  county  by  the  clerk  of  the  county 
to  which  it  was  transmitted  creates  no  lien  at  all 
against  anybody  unless  such  judgment  is  also  entered 
in  the  judgment  docket  of  the  latter  court  It  is  not 
there  held,  as  counsel  suppose,  that  the  lien  only  fails 
as  to  bona  fide  purchasers  for  value  without  actual 
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notice,  but  exists  as  between  the  parties  and  as  to 
those  having  notice. 

Another  case  cited  by  appellee  in  support  of  his  con- 
tention is.  State  J  ex  rel.j  v.  Record,  80  Ind,  348.  That 
was  a  suit  brought  against  the  clerk  by  the  purchaser 
of  the  land  involved  in  Bell  v.  Davis,  supra,  for  failure 
to  enter  the  judgment  in  the  judgment  docket.  It 
was  simply  adjudged,  in  accordance  with  the  two 
previous  cases  that  the  plaintiff  could  not  recover  be- 
cause the  clerk's  failure  to  so  enter  such  judgment  did 
not  injure  the  purchaser,  by  reason  of  the  fact  that  no 
lien  attached  to  the  land  he  purchased  by  virtue  of 
the  recording  of  the  transcript  without  also  entering 
the  judgment  in  the  judgment  docket  In  other  words, 
that  he  received  a  good  title  by  virtue  of  his  purchase. 
But  it  remains  to  be  determined  what  is  the  effect  of 
a  failure  to  enter  a  judgment  rendered  in  the  same 
county  in  the  judgment  docket  That  question  has 
never  yet  been  decided  by  this  court 

The  judgment  in  the  county  where  rendered  is  re- 
quired by  section  588,  supra,  to  be  entered  in  the  order 
book.  Section  617,  above  cited,  makes  all  such  judg- 
ments liens  upon  the  real  estate  of  the  judgment  de- 
fendant in  the  county  for  the  space  of  ten  years  after 
the  rendition  thereof.  There  is  no  exception  or  quali- 
fication to  this  provision,  unless  it  be  in  the  sections 
above  quoted  relative  to  entering  the  same  in  the  judg- 
ment docket.  It  •is  very  clear,  from  those  sections, 
that  the  entry  in  the  judgment  docket  is  no  part  of  the 
judgment,  because  it  is  not  required  to  be  entered  un- 
til the  thirty  days  next  ensuing  after  the  term  of 
court  at  which  the  judgment  is  rendered.  It  is  also 
apparent  therefrom  that  such  judgment  docket  is  de- 
signed as  a  sort  of  index  to,  or  convenient  means  of, 
ascertaining  the  judgments   rendered   against   any 
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party  in  such  county  whether  such  party  owns  real 
estate  in  the  county  or  not 

It  was  said  in  Berry  v.  Reed,  mpra,  that:  "Under 
these  provisions,  the  purchaser  of  real  estate,  for 
thirty  days  after  the  close  of  a  term  of  court,  is  bound 
to  look  to  the  order  books  for  the  judgments  rendered 
at  such  term;  and  such  may  be  the  rule,  even  after 
the  expiration  of  the  thirty  days."  This  statement  of 
the  law  is  undoubtedly  correct  Because  the  statute 
makes  the  judgment  a  lien  on  the  defendant's  real 
estate  in  the  county  for  ten  years  next  after  its  rendi- 
tion. And  as  the  section  providing  for  the  entry 
thereof  in  the  judgment  docket  allows  thirty  days 
after  the  term  to  make  such  entry,  it  necessarily  fol- 
lows that  that  provision  does  not  take  away  the  lien 
created  by  the  other  section,  at  least  during  such 
thirty  days  for  failure  to  enter  the  judgment  in  the 
judgment  docket.  If,  after  the  expiration  of  such 
thirty  days  the  judgment  is  not  entered  in  the  judg- 
ment docket,  and  if  the  lien  ceases  on  account  thereof 
as  against  a  hona  fide  purchaser  or  anybody  else,  the 
question  arises,  by  virtue  of  what  law,  or  what  pro- 
vision in  the  statute  does  it  so  cease?  It  is  a  well 
established  rule  of  construction  of  statutes  that  the 
entire  statute  must  be  construed  together,  and  that 
effect  must  be  given  to  every  part  of  a  statute  if  it  can 
be  done  without  manifestly  violating  the  intention  of 
the  legislature.  Ckvelandy  etc.,  R.  W.  Cth  v.  Backus, 
Tr€<t8.y  133  Ind.  513;  Potter's  Dwarris  on>Statutes,  189. 

It  is  contended  by  the  appellee  that  the  section  giv- 
ing the  right  of  action  against  the  clerk  for  failure  to 
enter  the  judgment  in  the  judgment  docket  is  to  be 
construed  as  giving  such  right  to  the  judgment  cred- 
itor. If  that  be  correct,  then  it  would  necessarily  fol- 
low that  the  intent  was  that  the  judgment  creditor 
should  lose  the  lien  he  had  acquired  by  his  diligence, 
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through  the  negligence  of  the  clerk  a  month  after  the 
close  of  the  term.  But  such  a  construction  of  the  dif- 
ferent sections  necessarily  renders  a  part  of  the 
statute  of  no  effect.  Section  617  makes  the  judgment 
a  lien  without  qualification  for  ten  years  next  after  its 
rendition,  against  the  world.  The  construction  con- 
tended for  renders  so  much  of  the  section  as  makes 
it  a  lien  against  Ixma  fide  purchasers  nugatory  and 
meaningless;  or  rather  qualifies  the  provision  that  it 
iH  a  lien  for  ten  years  after  its  rendition.  This  violates 
a  cardinal  canon  of  construction,  which  affirms  that: 
"The  court  is  to  give  effect  to  every  clause,  section  and 
word  if  effect  can  be  given  to  it."  Potter's  Dwarris  on 
Statutes,  194. 

The  provision  in  section  594,  making  the  clerk 
liable  personally  and  upon  his  official  bond  to  any  per- 
son for  the  amount  of  damages  sustained  by  his 
neglect  to  enter  a  judgment  in  the  judgment  docket, 
in  no  way  points  to  the  judgment  creditor  as  the  per- 
son who  was  to  be  clothed  with  the  right  of  action 
therein  provided  for.  Standing  alone  its  language 
could  as  well  be  applied  to  a  bona  fide  purchaser  of  the 
real  estate  sought  to  be  subjected  to  the  lien,  as  to  the 
judgment  creditor.  To  apply  it  to  the  latter  is  to  re- 
fuse to  give  full  effect  to  the  section  (617)  creating 
and  extending  judgment  liens  for  ten  years.  To  apply 
it  to  the  former  gives  full  effect  to  every  word  and 
every  clause  of  the  whole  statute  and  affords  an  ample 
remedy  to  any  bona  fide  purchaser  for  all  damages  sus- 
tained by  the  clerk's  failure  to  enter  the  judgment  in 
the  judgment  docket  The  well  established  rules  of 
construction  require  us  to  so  apply  and  construe  the 
statute.  The  case  of  Nichol  v.  Henry ^  89  Ind.  54,  is  very 
analogous,  and  in  principle  sustains  the  conclusion 
stated  above.  That  was  a  suit  to  foreclose  a  mort- 
gage against  a  subsequent  purchaser  for  value,  in 
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good  faith,  without  actual  notice  of  the  mortgage.  It 
had  been  duly  recorded  in  the  mortgage  record  of  the 
county  wherein  the  land  was  situate,  within  forty-five 
days.  But  no  entry  was  made  by  the  recorder  in  the 
entry  book  in  the  recorder's  office  of  such  mortgage, 
and  the  same  was  not  indexed  in  the  general  index  of 
mortgages.  The  contention  was  that,  by  reason  of  the 
failure  to  so  enter  and  index  such  mortgage  it  was  not 
a  lien  as  against  such  good-faith  purchaser.  After  set- 
ting out  the  statutes  providing  for  the  keeping  of  an 
entry  book  and  general  index  in  which  the  recorder 
was  required  to  enter  such  mortgage,  it  was  there 
said :  "These  are  the  only  acts  bearing  upon  the  ques- 
tion under  consideration,  and  it  seems  to  us  manifest 
from  the  mere  reading  of  them,  that  the  entries  re- 
quired to  be  made  in  the  'entry  book'  and  the  general 
index  do  not  constitute  a  part  of  the  record  of  any  in- 
strument required  to  be  recorded.  The  entry  required 
to  be  made  in  the  fifth  column  of  the  'entry  book,'  to- 
wit:  'volume  and  page  where  recorded,'  not  only  in- 
dicates that  this  entry  is  not  the  record  nor  a  part  of 
it,  but  shows  very  clearly  that  the  instrument  is  re- 
corded elsewhere.  Nor  does  the  general  index  consti- 
tute a  part  of  the  record.  ♦  ♦  ♦  ♦  The  language 
of  the  law  is  that  the  recorder  shall  keep  up  such  in- 
dex, as  'deeds  and  mortgages  shall  from  time  to  time 
be  recorded.'    ♦    ♦    ♦    ♦ 

"The  purpose,  as  we  think,  of  requiring  entries  in  an 
'entry  book'  and  an  index  to  be  made,  is  to  facilitate 
an  examination  of  the  records,  and  not  to  protect  the 
interests  of  those  whose  conveyances  are  recorded; 
and  in  such  case  the  failure  of  the  officer  to  make  the 
entries  and  to  make  the  index,  or  either  of  them,  veill 
not  prejudice  the  title  of  the  grantee  or  mortgagee." 
To  the  same  effect  are  the  cases  cited  in  that  opinion, 
to- wit:  Bishop  v.  Schneider,  46  Mo.  472,  s.  c.  2  Am. 
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Rep.  633;  Chatham  y.  Bradford,  60  Ga.  327.  s.  c.  15  Am. 
Rep.  692. 

We  therefore  conclude  that  the  circuit  court  erred 
in  overruling  the  demurrer  to  each  paragraph  of  the 
complaint. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  each  paragraph  of  the  complaint 


The  Jeffersonville  Water  Supply  Company 

V.  RriER  et  al. 

[No.  18,008.    FUed  January  7,  1897.] 

Mechanic's  Lien. — Notice. — ^A  notice  of  intention  to  hold  a  mechan- 
ic's lien  is  not  invalid  for  failure  to  specify  when  the  work  was 
done,  or  material  furnished. 

Same. —  Notice, — Contents  Of, —  Under  the  statute  providing  for  a 
mechanic's  lien,  the  notice  thereof  is  sufficient  when  it  states  the 
amount  due,  to  whom,  from  whom,  and  for  what,  and  describes  the 
premises;  and  such  notice  may  be  signed  through  the  agency  of  an 
attorney. 

Practicb. — Harmless  Error. — Sustaining  a  demurrer  to  a  paragraph 
of  answer  alleging  facts  which  could  have  been  proven,  so  far  as 
the  same  were  competent,  under  the  general  denial  is  harmless 
error. 

Sams. — Admission  of  Evidence  Under  Cfetterdl  Denial. — The  defend- 
ant, under  the  general  denial,  is  not  confined  to  negative  proof  in 
denial  of  the  facts  stated  in  the  complaint,  but  may  introduce  proof 
of  facts,  independent  of  those  alleged  in  the  complaint  and  incon- 
sistent therewith. 

From  the  Floyd  Circnit  Ck)urt.  Affirmed. 

A.  DowlinQj  for  appellant. 

S.  S.  Johnson  and  Voigt  &  Stotsenburg,  for  appel- 
lees. 

Jordan,  C.  J. — Appellees  brought  this  action  to 
foreclose  a  mechanic's  lien  upon  a  claim  due  them  for 
the  erection  of  a  standpipe.  This  is  the  second  appeal 
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to  this  court.  See  the  Jeffersonville  Water  Supply  Co. 
V.  Riter,  138  Ind.  170.  After  the  cause  was  remanded 
to  the  lower  court  by  the  order  in  the  former  appeal, 
appellees  filed  an  amended  complaint,  and  under  the 
issues  joined  thereunder,  a  trial  resulted  in  a  finding 
that  there  was  due  to  plaintiffs  (now  appellees)  the 
sum  of  16,000.00  and  over.  Judgment  foreclosing  the 
lien  in  controversy  was  awarded  in  their  favor.  The 
evidence  has  not  been  certified  to  this  court,  and  a  re- 
versal of  the  judgment  is  sought  by  the  appellant 
upon  alleged  errors  of  the  trial  court  upon  its  rulings 
on  demurrers  to  the  pleadings. 

The  amended  complaint  inter  alia  substantially  al- 
leges that  Samuel  K.  Bullock,  on  April  6,  1888,  was 
the  owner  in  fee-simple  of  certain  real  estate,  de- 
scribed in  the  complaint,  situated  in  the  town  of  Port 
Fulton,  in  Clarke  county,  Indiana,  and  that  his  deed 
for  said  realty  was  at,  and  prior  to  said  date  of  record 
in  the  recorder's  office  of  said  county;  that  on  said 
6th  day  of  April,  he  and  plaintiffs  entered  into  a  writ- 
ten contract  whereby  they  agreed  to  furnish  materia] 
for  and  erect  a  stand  pipe  on  said  real  estate  for  the 
sum  of  17,900.00.  Said  pipe  to  be  used  in  connection 
with  the  water  works  system  then  being  built  for  the 
city  of  Jeffersonville.  A  copy  of  the  contract  is  filed 
with  the  complaint.  It  further  avers  that  on  April 
10,  1888,  plaintiffs  commenced  the  work  of  building 
and  erecting  the  standpipe  and  furnishing  material 
for  the  same,  and  on  July  30, 1888,  had  it  ready  to  be 
placed  upon  said  real  estate;  and  the  building  of  said 
pipe  thereon  was  completed  on  December  1, 1888,  and 
on  December  4,  1888,  within  sixty  days  after  the  ma- 
terial was  furnished  and  the  work  thereon  completed, 
the  plaintiffs  filed  in  the  recorder's  office  of  said 
county,  a  notice  of  their  intention  to  hold  a  lien  upon 
said  property  for  the  amount  due  upon  their  claim. 
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A  copy  of  this  notice  is  filed  with  the  complaint.  That 
on  April  21, 1888,  said  Bullock  and  his  wife  conveyed 
said  real  estate  to  the  defendant,  the  Jeffersonville 
Water  Supply  Company,  and  that  it  is  now  the  owner 
thereof,  and  is  using  and  operating  said  standpipe; 
that  plaintiffs  had  no  knowledge  of  said  conveyance 
by  Bullock  until  after  the  completion  of  said  work, 
and  that  said  defendant  withheld  its  said  deed  from 
record  until  August  20,  1888,  being  long  after  the 
plaintiffs  had  commenced  the  work  of  erecting  the 
standpipe;  that  on  the  date  last  mentioned  said  com- 
pany caused  said  deed  to  be  recorded  in  the  recorder's 
office  of  said  county.  Partial  payments  made  by  Bul- 
lock are  averred,  and  judgment  is  demanded  for  a 
foreclosure  of  the  lien. 

After  unsuccessfully  demurring  to  this  complaint, 
appellant  filed  its  answer  in  six  paragraphs.  The  first 
was  a  general  denial.  Second,  payment.  The  third 
alleged  that  before  the  execution  of  the  contract  be- 
tween Bullock  and  plaintiffs,  as  alleged  in  the  com- 
plaint, it  had  contracted  with  said  Bullock  to  con- 
struct a  system  of  water  works  at  the  city  of  Jefferson- 
ville, in  Clarke  county,  Indiana,  and  as  a  part  of  said 
contract,  Bullock  was  to  furnish,  at  his  own  expense, 
land  for  the  location  of  the  standpipe,  etc.  That  in 
pursuance  of  said  contract  Bullock  purchased  the  real 
estate  mentioned  in  the  complaint,  and  thereafter 
caused  to  be  erected  thereon  the  standpipe  mentioned; 
that  he  held  said  land  in  his  own  name,  in  trust,  for 
said  company ;  that  on  April  21 ,  1888,  before  plaintiffs 
had  performed  any  labor  or  furnished  any  material  for 
the  standpipe,  Bullock  conveyed  the  legal  title  of  said 
real  estate  to  defendant.  Open  possession  of  the  land 
by  defendant  is  averred,  and  that  plaintiffs  thereby 
had  notice  that  the  company  was  the  equitable  owner 
of  said  real  estate. 
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The  fourth  paragraph  is  similar  to  the  third,  but 
proceeds  more  fully  and  specifically  upon  the  theory 
that  the  company  had  let  a  contract  to  Bullock  to  con- 
struct the  standpipe  and  to  purchase  and  furnish  the 
ground  for  its  location,  and  that  plainti£fs  in  furnish- 
ing the  material  and  doing  the  work,  as  alleged  in  the 
complaint,  were  but  sub-contractors,  under  Bullock, 
and  that  as  such  they  had  failed  to  notify  the  defend- 
ant that  they  were  furnishing  said  material  and  doing 
said  work  as  such  contractors,  and  that  they  would 
look  to  it  for  payment. 

The  fifth  and  sixth  paragraphs,  as  outlined  by  the 
facts,  proceed  also  upon  the  theory  that  the  company 
had  let  the  contract  to  Bullock  to  furnish  the  ground 
and  erect  the  standpipe,  of  which  the  plaintiffs  had 
notice,  and  that  the  latter  were  only  sub-contractors, 
and  that  they  had  failed  and  neglected  to  give  notice 
to  said  company  that  they  were  furnishing  the  ma- 
terial and  doing  the  work  mentioned  in  the  complaint 
as  such  contractors,  etc.  A  demurrer  was  sustained 
to  the  third,  fourth,  fifth  and  sixth  paragraphs  of  the 
answer. 

The  first  insistence,  upon  the  part  of  appellant,  is 
that  the  complaint  is  not  sufficient  to  withstand  a  de- 
murrer. The  amended  complaint  is  substantially  the 
same,  except  as  improved  by  the  amendment,  as  the 
one  held  to  be  sufficient  upon  the  former  appeal.  Its 
sufficiency,  therefore,  must  be  deemed  settled  by  that 
decision.  It  is  further  urged,  however,  that  the  notice 
which  appellees  filed  of  their  intention  to  hold  a  lien 
is  insufficient  for  two  reasons:  First.  That  it  does 
not  state  that  the  work  was  performed  and  material 
furnished  sixty  days  prior  to  filing  the  notice  in  the 
recorder's  office.  Second.  That  the  names  of  the  ap- 
pellees appear  to  be  signed  to  the  notice  by  S.  S.  John- 
son, their  attorney.    As  to  the  first  objection  urged, 
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it  may  be  said  that  the  statute  does  not  require  the 
notice  to  state  or  specify  when  the  work  was  done  or 
material  furnished,  and  such  omission  would  not  re- 
sult in  rendering  the  notice  deficient 

The  fact  that  the  name  or  names  of  the  persons  de- 
siring to  acquire  the  mechanic's  lien  have  been  signed 
to  the  notice  filed  in  the  recorder's  oflRce,  through  the 
agency  of  their  attorney,  will  not  render  such  notice 
invalid  and  thereby  defeat  the  lien.  The  statute  does 
not,  in  express  terms,  require  that  the  notice  shall  be 
signed  by  any  one.  The  notice  in  dispute,  however, 
gave  the  names  of  the  appellees  as  the  persons  seek- 
ing to  obtain  the  lien,  and  in  this  respect  it  disclosed 
to  all  concerned  who  were  intending  to  hold  a  lien 
upon  the  property  described.  Under  the  statute  pro- 
viding for  a  mechanic's  lien,  the  notice  to  be  filed  in 
the  recorder's  office  is  sufficient  when  it  states  the 
amount  due,  to  whom,  from  whom,  and  for  what,  and 
describes  the  premises.  Cdburn  v.  Stephens,  137  Ind. 
683.  The  notic*^  in  question  complied  with  these  re- 
quirements and  was  therefore  sufficient 

The  next  contention  of  appellant's  learned  counsel 
is,  that  the  court  erred  in  sustaining  appellee's  de- 
murrer to  the  third,  fourth,  fifth  and  sixth  paragraphs 
of  the  answer.  The  complaint,  as  we  have  seen,  under 
its  alleged  facts,  proceeded  upon  the  theory  that  Bul- 
lock was  the  owner  in  fee-simple  at  and  prior  to  the 
time  appellee  contracted  with  him  to  furnish  the  ma- 
terial and  build  the  standpipe  thereon.  That  they 
built  the  pipe  under  the  contract  for  him.  That  after 
they  had  commenced  the  work,  he  conveyed  said  land 
to  appellant,  but  that  appellees  had  no  knowledge  of 
said  conveyance  until  after  the  completion  of  the 
work.  Each  of  the  paragraphs  in  controversy,  by  the 
facts  outlined  therein,  proceed  upon  the  theory  that 
no  such  cause  of  action  as  the  one  alleged  in  the  com- 
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•plaint  ever  existed.  There  is  no  attempt  to  confess 
the  cause  of  action  and  avoid  it  by  new  matter.  The 
facts  alleged  were  evidently  intended  by  appellant  to 
negative  those  set  up  in  the  complaint,  by  showing 
that  Bullock  was  not  the  owner  in  fee  of  the  real 
estate  at  the  time  appellees  contracted  with  him  to 
build  the  standpipe,  and  that  knowledge  must  be  im- 
puted to  them  of  that  fact,  and  that  they  were  but  sub- 
contractors, in  furnishing  the  material  and  erecting 
the  standpipe,  and  that  they  had  failed  to  give  to  ai)- 
pellant  the  notice  required  by  the  statute  to  the  effect 
that  they  were  furnishing  the  material  and  perform- 
ing the  work  as  such  sub-contractors.  The  facts 
averred  in  these  paragraphs,  so  far  as  they  might  be 
competent  as  a  defense,  were  admissible  under  the 
general  denial  which  appellant  had  pleaded,  and 
therefore  it  was  not  necessary  to  affirmatively  plead 
them.  A  defendant,  under  the  general  denial,  is  not 
confined  to  negative  proof  in  denial  of  the  facts  stated 
in  the  complaint,  as  a  cause  of  actior^  but  may,  upon 
the  trial,  introduce  proof  of  facts  independent  of  those 
alleged  in  the  complaint,  but  which  are  inconsistent 
therewith,  and  tend  to  meet  and  break  down  or  de- 
feat the  plaintiff's  cause  of  action.  Works^  Practice, 
Vol.  1,  section  579;  Pomeroy's  Rem.,  section  644;  Bliss 
Code  Pleading,  section  321 ;  Boone  Code  Pleading,  sec- 
tion 65  (Pony  Series);  Code  1881,  section  127;  R  S. 
1881,  section  377;  Balue  v.  Scar,  131  Ind.  301. 

As  the  facts  embraced  in  these  several  paragraphs 
so  far  as  the  same  were  competent,  could  have  been 
proven  under  appellant's  denial,  hence  sustaining  the 
demurrer  thereto,  if  erroneous,  as  urged,  would  be 
harmless,  and  no  injury  resulted  to  appellant  from 
such  ruling.    Clay  pool  v.  Jaqun,  Admx.y  135  Ind.  499. 

No  available  error  appearing,  the  judgment  is  af- 
firmed. 
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Smith  et  al.  v.  Reister. 

[No.  18,078.     FQed  January  7.  1897.] 

Appeal. — Motion  to  Dismiss. — The  ruling  on  a  motion  to  dismiss,  to 
be  available  on  appeal,  must  be  made  part  of  the  record  by  bill  of 
exceptions  or  order  of  court. 

From  the  Posey  Circuit  Court  Affirmed. 
E.  M.  SpenceVy  for  appellants. 
William  Reister ^  for  appellee. 

Howard,  J. — The  appellee  made  application  at  the 
March  term,  1896,  of  the  board  of  commissioners  of 
Posey  county  for  license  to  sell  intoxicating  liquors. 
The  appellants  filed  a  remonstrance  against  the 
granting  of  the  license,  and  the  license  was  refused. 
On  appeal  to  the  circuit  court  a  motion  to  dismiss  the 
remonstrance  was  sustained,  and  this  ruling  is  the 
only  error  complained  of.  The  motion  to  dismiss, 
however,  is  not  made  a  part  of  the  record  by  bill  of  ex- 
ceptions or  order  of  court,  and  cannot  therefore  be 
considered.  Crumley  v.  HicJcmarij  92  Ind.  388;  Tost  v. 
Conroy^  92  Ind.  464,  47  Am.  Rep.  156;  Washington  Ice 
Co.  V.  Lay,  103  Ind.  48;  Boards  eic.j  v.  Montgomery^  109 
Ind.  69. 

Judgment  aflSrmed. 


State,  ex  rbl.  Maxey  et  al.  r.  Swindell,  Mayor. 

[No.  17,986.     FUed  January  8.  1897.] 

Municipal  Corporation. —  Rules  for  Qovemment  of  Common 
Council, —  Ordinances. —  Repeal. —  Rules  for  the  government  of  a 
city  council,  presented  in  writing  and  adopted  at  a  regular  meeting 
of  such  council,  are  in  effect  an  ordinance  and  cannot  be  repealed 
on  a  mere  verbal  and  general  motion  to  that  effect. 

From  the  Marshall  Circuit  Court.  Affirmed. 
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J.  D.  McLaren^  E,  C.  Martindale^  C.  P.  Drummond 
and  Samuel  Parker ^  for  appellants. 

Charles  Kellison,  for  appellee. 

McCabe,  J. — Appellant's  relators,  Maxey  and 
O'Keefe,  applied  to  the  circuit  court  for  a  writ  of  man- 
date against  the  appellee  as  mayor  of  the  city  of  Ply- 
mouth, Indiana,  to  compel  him  to  recognize  each  of 
them  as  members  of  the  city  council  of  said  city,  and 
to  permit  them  to  exercise  the  duties  of  such  council- 
men,  they  alleging  that  they  had  been  legally  ap- 
pointed and  qualified  as  members  of  said  council  from 
the  alleged  fourth  ward  of  said  city,  which  ward 
they  allege  had  been  duly  and  lawfully  created  by  a 
certain  alleged  ordinance  enacted  by  the  common 
council  of  said  city,  August  27, 1894. 

Appellee  resisted  the  action,  basing  his  defense 
upon  two  propositions,  namely : 

1.  That  the  common  council  was  not  authorized  by 
law  to  adopt  the  ordinance  by  which  said  additional 
or  fourth  ward  was  created,  of  its  own  motion,  as 
was  done  in  this  case,  and  without  a  previous  petition 
being  filed  therefor  by  resident  citizens  of  the  ward 
or  wards  affected,  and  that  the  ordinance  being  in- 
valid for  this  reason  there  was  no  fourth  ward  and  no 
vacancies  in  the  oflBce  of  councilman  to  be  filled  when 
relators  were  appointed,  and  hence  they  were  not 
members  of  the  common  council  or  entitled  to  be 
recognized  as  such. 

2.  That  if  the  council  had  authority  of  law  to  enact 
the  ordinance  creating  the  additional  or  fourth  ward 
without  petition  and  of  its  own  motion,  that  the  or- 
dinance was  invalid  and  of  no  force  or  effect  for  the 
r<?ason  that  it  was  passed  and  adopted  contrary  to  and 
in  violation  of  the  rules  of  procedure  that  had  long 
been  in  force  in  said  council. 
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The  issues  formed  were  tried  by  a  jury,  the  trial 
court  directing  the  jury  to  find  for  the  plaintiff,  which 
they  did,  and  a  peremptory  writ  of  mandate  was 
awarded  against  the  mayor.  From  that  judgment  he 
api)ealed  to  this  court  and  the  judgment  was  reversed. 
Smndelly  Mayor^  v.  State^  ex  re/.,  143  Ind.  153. 

This  court,  on  that  appeal,  decided  the  first  proposi- 
tion above  mentioned  in  favor  of  the  action  of  the 
common  council  and  against  the  then  appellant,  the 
present  appellee.  And  the  second  proposition  or  con- 
tention was  decided  in  favor  of  the  then  appellant,  the 
present  appellee.  The  cause  was  reversed  both  for  the 
error  of  striking  out  the  second  paragraph  of  the  an- 
swer or  return,  setting  up  the  defense  involved  in  said 
second  proposition,  and  for  the  error  of  holding,  as  ap- 
peared from  the  evidence,  that  the  rule  had  been  re- 
pealed in  violation  of  which  the  ordinance  establish- 
ing the  fourth  ward  had  been  passed.  In  the  order  of 
reversal  leave  was  given  to  amend  the  second  para- 
graph of  answer  or  return.  On  the  return  of  the 
cause  to  the  lower  court  said  answer  was  amended 
only  in  immaterial  respects. 

The  substance  of  the  second  paragraph  of  answer 
as  amended  is,  that  on  August  27, 1894,  the  time  of  the 
regular  meeting  of  the  common  council  of  the  city  of 
Plymouth,  when  said  pretended  ordinance  was  passed 
creating  the  fourth  ward,  and  for  a  long  time  prior 
thereto,  said  common  council  was  and  has  been  gov- 
erned by  certain  rules  enacted  by  said  common  coun- 
cil, regulating  and  governing  the  deliberations  and 
proceedings  of  the  common  council  of  said  city,  which 
rules  were,  on  August  27, 1894,  in  full  force  and  effect; 
section  21  of  which  reads  as  follows: 

"All  ordinances  shall  be  read  three  times  before 
being  passed,  and  no  ordinance  shall  pass  or  be  read 
Vol.  146—34 
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the  third  time  in  the  same  meeting  it  was  introdn$!ed; 
provided,  that  the  eonncil  may  suspend  this  rule  by  a 
two-thirds  vote  and  put  an  ordinance  ui)on  its  pas- 
sage, by  once  reading  and  at  the  time  it  is  read." 

That  said  rule  21  was  adopted  by  the  common  coun- 
cil of  said  city  on  May  26,  1873,  and  was  a  rule  to 
which  said  council  had  yielded  obedience  from  the 
time  it  was  adopted,  as  aforesaid,  until  August  27, 
1894,  when  said  council  attempted  to  repeal  it,  as  here- 
inafter set  forth;  that  on  said  date,  at  the  regular 
meeting  of  said  council  referred  to,  the  ordinance  pro- 
viding for  the  creation  of  the  pretended  additional  or 
fourth  ward  was  introduced  and  passed  by  said  coun- 
cil, composed  of  only  six  members,  without  suspend- 
ing said  rules,  or  either  of  them,  by  a  two-thirds  vote 
before  the  enactment  of  said  ordinance,  the  same  hav- 
ing been  read  and  put  upon  its  passage  at  said  regular 
meeting;  that  but  three  members  of  said  council  voted 
for  said  ordinance  and  three  against  it,  and  there  be- 
ing a  tie,  the  mayor,  Charles  P.  Drummond,  cast  the 
deciding  vote  in  favor  of  said  ordinance,  and  he  then 
and  there  declared  said  ordinance  duly  enacted.  And 
that  was  all  the  action  ever  taken  by  said  council  and 
said  mayor  in  the  enactment  of  said  ordinance.  And 
that  the  only  appointment  of  relators  to  the  offices  of 
couneilmen  which  they  claim  to  hold,  was  made  under 
the  ordinance  creating  said  fourth  ward,  so  enacted 
in  violation  of  said  rule  to  fill  the  vacancies  supposed 
to  exist  by  the  creation  of  such  new  ward. 

These  facts  were  held,  on  the  former  appeal,  to  con- 
stitute a  good  return  to  the  writ  of  mandate  and  a 
complete  defense  to  the  proceeding.  The  facts  are 
more  fully  set  forth  in  that  opinion,  and  the  author- 
ities bearing  upon  the  question  thus  presented  are  ex- 
haustively reviewed  therein. 

On  the  filing  of  the  above  amended  second  para- 
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graph,  which  is  not  materially  dififerent  from  the  orig- 
inal, the  relators  sought  to  raise,  as  they  claim,  a  new 
question  by  filing  the  reply,  the  sustaining  a  demurrer 
to  which  is  assigned  as  the  only  error  on  this  appeal. 

The  substance  of  the  reply  is,  that  the  rules  men- 
tioned in  defendant's  answer  were  not  in  force  or 
effect  on  the  day  of  the  passage  of  the  said  ordinance; 
that  the  common  council  never  prescribed  or  adopted 
by  ordinance  any  rules  or  regulations  for  the  govern- 
ment of  the  official  conduct  of  said  common  council, 
and  that  said  section  21  of  said  rules  was  never 
adopted  by  the  common  council  of  said  city  by  ordi- 
nance or  resolution.  That  the  rules,  a  copy  of  which 
are  made  a  part  of  defendant's  answer,  were  adopted 
by  the  common  council  of  said  city  in  the  manner  and 
at  the  time  as  follows,  namely :  At  a  special  meeting 
oi  the  common  council,  held  May  19,  1873,  on  motion 
of  Councilman  Johnson,  a  committee  of  three  was  ap- 
pointed by  the  mayor  to  report  rules  regulating  the 
order  of  business  to  govern  the  council  in  the  transac- 
tion of  all  business  that  may  come  before  it,  said  com- 
mittee consisting  of  Councilmen  Johnson  and  Mayer, 
and  by  unanimous  request  of  the  council,  the  mayor 
consented  to  serve  as  the  third  member  of  the  com- 
mittee ;  that  at  a  regular  meeting  of  the  common  coun- 
cil of  said  city,  held  on  May  26, 1873,  the  said  commit- 
tee so  appointed  the  week  before,  reported  to  said 
council  a  list  of  rules  regulating  the  order  in  which 
the  council  shall  conduct  their  deliberations,  which, 
after  being  read,  were,  on  motion  of  Councilman 
Mayer,  seconded  by  Brown  lee,  adopted  by  unan- 
imous vote  of  the  council.  That  said  list  of  rules  is  the 
identical  schedule  or  list  of  rules  set  up  in  the  answer 
of  the  defendant,  and  that  said  rules  were  never 
adopted  in  any  other  or  different  manner.  And  as 
thus  adopted  they  were  recognized  by  the  common 
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council  as  in  full  force  and  obligatory  upon  it  until 
August  27,  1894,  when  they  were  repealed  by  a  ma- 
jority vote  of  the  common  council  of  said  city  when 
in  regular  session,  on  a  motion  duly  made  and  sec- 
onded by  members  of  said  common  council,  which  re- 
peal was  effected  before  the  passage  of  the  ordinance 
creating  said  additional  or  fourth  ward,  and  at  the 
time  of  the  passage  of  said  ordinance  there  were  no 
rules  whatever  in  force  regulating  and  governing  the 
council  in  the  transaction  of  its  business. 

It  is  contended  by  the  appellee  that  the  facts  set 
forth  in  this  reply  do  not  present  a  materially  differ- 
ent question  than  that  presented  on  the  former  ap- 
peal by  the  answer  and  the  evidence,  and  we  are  in- 
clined to  think  that  is  so.  At  least,  the  relators  are 
very  late  in  presenting  the  question,  if  the  reply  does 
present  a  different  question  than  that  presented  an'd 
decided  against  them  on  the  former  appeaL  They 
ought  to  have  presented  their  whole  case  then,  if  they 
did  not,  and  have  it  decided  in  the  one  appeal. 

The  contention  is,  that  these  rules  do  not  rise  to  the 
dignity  of  ordinances,  and  hence,  in  order  to  effect 
their  repeal  it  is  only  necessary  to  produce  an  act 
of  the  corporation  of  equal  grade  or  dignity  with 
them.  Webster  defines  an  ordinance  to  be  a  rule  es- 
tablished by  authority.  Dillon  says,  "under  the  gen- 
eral term  of  ^ordinances'  have  sometimes  been  in- 
cluded all  the  regulations  by  which  a  corporation  is 
itself  governed.  ♦  ♦  ♦  ♦  ♦  Indeed,  in  general  and 
professional  use,  the  term  ^ordinance'  is  almost,  if  not 
quite,  equivalent  in  meaning  to  the  term  *by-law.'  '^ 
Dillon's  Munic.  Corp.,  Vol.  1,  section  307.  The  reply 
concedes  that  these  rules  were  dulv  enacted  bv  the 
common  council  and  had  been  in  full  force  more  than 
twenty  years,  and  that  they  were  in  writing  and  had 
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been  recognized  by  the  council  as  binding  on  it  for 
over  twenty  years. 

And  the  reply  further  concedes  that  their  repeal 
was  attempted  to  be  effected  in  order  to  obviate  the 
necessity  of  a  two-thirds  vote  to  suspend  rule  21,  and 
that  the  attempted  repeal  was  by  a  mere  verbal 
motion. 

The  precise  question  arising  upon  these  facts  was 
decided  against  appellants  on  the  former  appeal  in  the 
following  language: 

"The  verbal  motion  made  by  this  councilman  as  re- 
corded by  the  clerk  by  which  it  was  sought  to  effect- 
ually repeal  the  rules  ordained  for  the  government  of 
the  council  was,  to  say  the  least,  somewhat  indefinite. 
•  •  *  If  the  procedure  by  which  the  power  of  repeal 
was  attempted  to  be  exercised  upon  the  occasion  in 
question,  could  be  sustained,  then  all  that  would  be 
necessary  to  accomplish  the  repeal  of  all  existing  or- 
dinances of  a  city  would  be  the  adoption,  at  any  regu- 
lar meeting  by  the  common  council,  of  a  mere  verbal 
and  general  motion  to  that  effect,  without  any  refer- 
ence whatever  to  the  title,  number  or  date  of  passage 
of  the  ordinance  or  ordinances  intended  to  be  repealed, 
In  the  case  of  Bills  v.  City  of  Goshen,  117  Ind.  221,  3 
L.  R  A.  261,  it  was  held  by  this  court  that  a  defect  in 
an  ordinance  could  not  be  cured  or  amended  by  means 
of  a  motion  subsequently  made  by  a  member  of  the 
council  and  put  to  a  vote  and  carried.'' 

It  was  adjudged  that  the  attempted  repeal  of  the 
rules  was  ineffectual,  and  that  therefore  the  enact- 
ment of  the  ordinance  creating  the  fourth  ward  to 
fill  the  supposed  vacancy  in  which  the  relators  were 
appointed  was  void  because  passed  in  violation  of 
rule  21. 

That  decision  is  the  law  of  the  case,  and  it  conse- 
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quently  follows  that  the  reply  in  question  did  not 
state  facts  sufficient  to  avoid  the  answer. 

Therefore,  the  circuit  court  did  not  err  in  sustain- 
ing the  demurrer  to  said  reply. 

Judgment  affirmed. 


WOETHLEY  V.  BURBANKS  ET  AL. 
[No.  17.188.     Filed  January  12,  1897.] 

Advbvse  Possession.  ^J?<8en^iaZ  Elementt  O/.— Ordinarily  theie  are 
five  indispensable  elements  in  adverse  x)ossession:  1.  It  must  be 
hostile  and  under  a  claim  of  right.  2.  It  must  be  actual  8.  It 
must  be  open  and  notorious.  4.  It  must  be  exclusive.  5.  It  must 
be  continuous. 

Sams. —  Possession  of  Part  of  Tract,  Constructive  Possession  of 
Entire  TVacf.— Possession  under  color  of  title  of  any  part  of  a 
tract  of  land  is  held  coxistructively  to  include  the  whole  of  such 
lands. 

SAMS.^JS!reret8e  of  Exclusive  Dominion, — Possession  under  oolor 
of  title  cannot  be  more  than  the  exercise  of  exclusive  dominion 
over  it.  It  is  not  necessary  that  the  land  be  cleared  or  fenced,  or 
that  any  building  be  put  upon  it. 

SiJOB. — Unproductive  Lands. — Actual  Occupancy  Not  Neoessarp. — 
Adverse  possession  of  unproductive  lands  is  shown  by  the  record- 
ing of  deed  under  which  the  occupant  claims;  payment  of  taxes; 
cutting  of  all  the  valuable  timber;  going  upon  the  land  at  inter- 
vals, claiming  absolute  ownership;  the  emplo5rment  of  agents  in  the 
neighborhood  to  look  after  it,  and  the  building  of  a  brush  Itoaoe 
aroimd  a  portion  cleared,  without  proof  of  actual  occupancy. 

From  tiie  Porter  Circuit  Court.  Reversed. 

E.  D.  Crumpacker  and  Collins  &  Collins^  tot  appel- 
lant. 

J.  W.  Youche^  for  appellees. 

Hackney,  J. — The  appellant  sued  to  quiet  her  title 
to  an  eighty  acre  tract  of  land  in  Lake  county,  and  the 
appellee,   Burbanks,   by  cross-complaint,   sought  to 
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quiet  the  title  thereto  in  himself.  On  change  of  venue 
from  the  Lake  Circuit  Court  the  cause  was  tried  and  a 
special  verdict  rendered  in  the  Porter  Circuit  Court 
The  appellant  and  the  appellee  each  moved  for  a  judg- 
ment ui)on  the  special  verdict,  and  the  motion  of  the 
latter  was  sustained  and  that  of  the  former  was  over- 
ruled.  These  rulings  present  the  only  question  as- 
signed as  error  in  this  court. 

The  facts  found  disclose  that  the  appellee,  in 
October,  1857,  became  the  owner  of  the  legal  title  to 
said  lands;  that  his  deed  was  proi>erly  recorded  in 
January,  1858;  that  he  never  conveyed  or  transferred 
his  said  title;  that  he  was  not,  and  has  not  since  been 
a  resident  of  Lake  county;  that  he  did  not  see  said 
lands  excepting  in  the  years  1858,  1880  and  1891, 
when  during  each  of  said  first  two  years  he  visited 
said  lands  once  and,  in  the  last  of  said  years,  he  built 
a  small  frame  house  thereon;  that  said  lands  were 
wild,  uncultivated  and  unimproved  and  were  never  in 
his  actual  possession  or  occupancy  prior  to  June,  1891; 
that  for  the  years  1859  and  1860  said  lands  were  sub- 
ject to  taxation  in  said  county  and  were  assessed  in 
the  name  of  said  Burbanks,  but  said  taxes,  nor  any 
taxes  thereafter  assessed  were  ever  paid  by  him.  For 
the  years  named  said  taxes  became  delinquent,  and  in 
January,  1861,  said  lands  were  sold  therefor,  by  the 
treasurer  of  said  county  at  public  sale,  and  were  pur- 
chased by  one  Dibble,  who  received  a  deed  therefor 
in  1864,  said  lands  never  having  been  redeemed  from 
said  sale.  Dibble  sold  to  Arvida  Worthley  in  March, 
1868;  Arvida  Worthley  conveyed  to  one  Rose  in  Jan- 
uary, 1873,  and  Rose,  on  the  same  day,  conveyed  to  the 
appellant.  The  deeds  of  said  several  conveyances 
were  duly  entered  for  record  in  Lake  county  near  the 
dates  of  their  execution,  and  since  June  16,  1869,  said 
lands  have  been  entered  for  taxation  against  said 
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Arvida  Worthley  and  this  appellant.  The  taxes  on 
said  lands,  from  the  year  1859  until  1892,  were  paid 
by  said  several  grantees,  Dibble,  Worthley  and  the 
appellant,  and,  in  the  year  1890,  she  paid  the  sum  of 
f  17.25,  assessed  in  her  name  against  said  lands  for  a 
public  ditch  then  constructed.  Said  lands  are  located 
about  two  miles  from  the  village  of  Tolleston,  and 
have  ever  been  "barren  sand  ridges  and  hills,  inter- 
spersed with  a  few  sloughs;  that  said  sand  ridges  con- 
tained no  soil  and  were  wholly  unproductive  and  un- 
fit for  any  kind  of  cultivation  and  wholly  unfit  to  be 
used  for  farming  or  gardening  purposes,  or  for  any 
other  useful  purpose  whatever;  that  the  sloughs  on 
said  land  produced  nothing  but  a  coarse  kind  of  grass 
in  small  quantities,  which  was  utterly  worthless  and 
unfit  for  any  purpose  and  had  no  market  value  either 
in  the  vicinity  of  the  land  or  anywhere  else;  that  said 
land  was  *  *  and  has  been  continuously  ♦  *  *  in- 
capable of  producing  any  kind  of  crop  or  yielding  any- 
thing of  value  whatever."  That  when  Dibble  obtained 
his  tax  deed  he  went  upon  said  land  and  cut  off  all 
timber  of  any  value  and  removed  the  same,  since 
which  time  said  lands  have  been  "covered  in  a  large 
part  by  small  brush  and  small  scrub  oak  trees,"  of  no 
value  for  any  purpose;  that  said  lands  have  never  pos- 
sessed any  value,  and  have  not  been  adapted  to  "resi- 
dent purposes  or  platting  or  subdividing  op  to  any 
other  useful  purpose." 

"Said  Arvida  Worthley,  in  the  summer  of  1868,  en- 
tered upon  said  land,  claiming  to  own  the  same,  and 
caused  said  land  to  be  surveyed,  and  chopped  and 
grubbed  the  brush  out  along  the  line  thereof  all  the 
way  around  said  tract,  and  caused  stakes  to  be  driven 
at  the  corners  and  some  places  along  the  line  for  the 
purpose  of  marking  the  line  of  said  land,  all  of  which 
remained  visible  to  the  common  observer  for  four 
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years;  that  in  the  year  1869  the  said  Arvida  Worthley 
frequently  visited  said  land  and  went  upon  the  same 
and  openly  and  notoriously  claimed  to  be  the  owner 
thereof,  and  gave  permission  to  a  resident  in  the  vicin- 
ity of  said  lands  to  cut  a  small  quantity  of  coarse 
slough  grass  thereon;  that  in  the  year  1870,  said 
Arvida  Worthley  visited  and  went  upon  said  land  fre- 
quently, still  claiming  the  ownership  thereof,  and  dur- 
ing said  year,  he  grubbed  and  cleared  about  a  half 
acre  of  said  land  and  enclosed  the  same  with  a  brush 
fence,  but  the  soil  upon  said  land  was  so  barren  and 
poor  that  he  did  not  plant  any  crop  thereon,  but,  dur- 
ing said  year,  he  planted  a  small  patch  of  cranberry 
vines  in  a  marsh  or  slough  on  said  land."  In  each  of 
the  years  1871  and  1872  he  went  upon  said  land  sev- 
eial  times  and  openly  and  notoriously  claimed  to  own 
the  same,  and  gathered  small  quantities  of  cranber- 
ries therefrom. 

In  January,  1873,  when  said  land  was  conveyed  to 
the  appellant,  and  when  she  and  her  husband,  said 
Arvida,  moved  to  Michigan  City,  from  Tolleston, 
where  they  had  theretofore  resided,  she,  this  appel- 
lant, put  William  L.  Worthley,  her  son,  in  charge  of 
said  lands  and  authorized  him  to  look  after  and  care 
for  the  same;  that  from  said  date,  each  year,  until  and 
including  1878,  said  son  visited  said  lands  three  or 
four  times,  at  each  visit  going  upon  and  over  said 
lands,  claiming  at  all  times,  openly  and  notoriously, 
that  the  appellant  owned  said  lands,  and  during  the 
same  period  and  at  all  times  thereafter  she  claimed, 
openly  and  notoriously,  to  own  said  lands.  That  in 
1878,  when  her  said  son  moved  to  a  western  state,  she 
*  employed  one  Gibson,  a  resident  of  Tolleston,  and  au- 
thorized him  to  look  after  and  take  care  of  said  land 
for  her,  and  from  that  time  to  the  time  of  the  trial  he 
went  upon  said  lands  several  times  each  year  for  the 
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purpose  of  lopking  after  the  same,  and  at  all  times, 
during  &aid  period,  he  did  openly  and  notoriously 
claim  and  declare  that  the  appellant  was  the  owner  of 
said  lands  and  that  he,  as  her  agent,  was  in  charge 
thereof.  That  the  said  Arvida  Worthley,  from  the 
time  he  purchased  from  Dibble  until  January,  1873, 
and  this  appellant,  from  January,  1873,  to  the  time  of 
the  trial,  continuously,  openly  and  notoriously 
claimed  to  own  said  lands,  and  in  like  manner  exer- 
cised all  such  acts  of  dominion,  control,  and  owner- 
ship over  the  same  as  fully  and  completely  as  other 
owners  of  like  lands  exercised  respecting  the  same, 
and  that  they  did,  severally,  during  said  periods  re- 
spectively, exercise  such  dominion,  control  and  owner- 
ship over  said  lands  as  c6uld  be  exercised  in  view  of 
the  condition,  character  and  adaptability  of  said  lands, 
all  of  which  was  open,  notorious  and  visible,  and  to 
the  exclusion  of  every  other  person.  That  Burbanks 
never  inquired  as  to  the  ownership  of  said  land  from 
1858  to  1891,  and  if  he  had  made  such  inquiry  in  the 
vicinity  of  said  land  he  could  easily  have  ascertained, 
at  any  time  from  1868  to  the  time  he  commenced  this 
suit,  that  the  said  Arvida  Worthley  and  this  appellant 
claimed  to  own  the  land. 

The  question  presented  in  this  court  is  as  to 
whether  the  facts  so  specially  returned  by  the  jury 
disclosed  such  adverse  possession,  by  and  in  favor  of 
the  appellant,  as  to  preclude  the  reassertion,  by  the 
appellee,  of  his  title  acquired  in  1857. 

In  this  State  the  statute  of  limitation.  Burns'  B.  S. 
1894,  section  294  (R.  S.  1881,  293),  denies  a  right  of 
action  for  the  recovery  of  real  estate  after  twenty 
years  from  the  accrual  of  the  cause  of  action,  and' 
this  is  the  provision  upon  which  the  holder  of  lands 
in  adverse  possession  for  the  term  of  twenty  years  is 
held  to  be  the  owner. 
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The  able  connsel  for  the  parties  agree  that  ordi- 
narily there  are  five  indispensable  elements  in  this 
adverse  possession,  namely:  1.  It  must  be  Jwatile  and 
vnder  a  claim  of  right;  2,  it  must  be  actual;  3,  it  must 
be  open  and  notorious;  4,  it  must  be  exclusive;  and  5,  it 
must  be  coniinuom.  In  this  agreement  counsel  are 
supported  by  the  authoritiea  Ward  v.  Cochran^  150 
U.  S.  597;  Murray  v.  Hoyle,  97  Ala.  688,  11  South. 
797;  Bingo  v.  Woodruff,  43  Ark.  469;  OnetoY.  BestanOy 
78  Cal.  874,  20  Pac.  743;  Noyes  v.  Heffeman,  163  111. 
339,  88  N.  E.  671;  Hempsted  v.  Huffman,  84  la.  898, 
61  N.  W.  17;  OildehausY.  Whiting,  89  Kan.  706,  18 
Pac.  916;  Haffendorfer  v.  Gault,  84  Ky.  124;  School 
Dist,  etc.,  V.  Benson,  81  Me.  881,  62  Am.  Dec.  618; 
Beatty  v.  Mason,  80  Md.  409;  Middlesex  Co.  v.  Lane, 
149  Mass.  101,  21  N.  E.  228;  Paldi  v.  Paldi,  96  Mich. 
410,  64  N.  W.  903;  Lantry  v.  Parker,  37  Neb.  863,  66 
N.  W.  962;  Foulke  v.  Bond,  41  N.  J.  L.  627;  Law  v. 
Smith,  4  Ind.  66;  Peterson  v.  McCullough,  60  Ind.  86; 
McEntire  v.  Brown,  28  Ind.  347;  Bichwine  v.  Presby- 
terian Church,  136  Ind.  80;  Silver  Creek  Cement 
Corp.  V.  Union,  etc.,  Co.,  138  Ind.  297;  Dyer  v.  El- 
dridge,  186  Ind.  654;  Boots  v.  Beck,  109  Ind.  472,  1 
Am.  and  Eng.  Ency.  of  Law  (2d  Ed.),  p.  795. 

There  is  no  question  but  that  the  appellant  held,  for 
the  required  period,  the  color  of  title  to  said  lands, 
and  that  if  she  occupied  or  possessed,  as  required  by 
the  rule  in  adverse  possession,  any  part  of  the  land 
such  possession  will,  under  such  color  of  title,  be  held, 
constructively,  to  include  the  whole  of  such  lands. 
HargisY.  Inhabitants  of  Con.  Tp,,  29  Ind.  70;  Jeffer- 
sonville,  etc.,  B.  B.  Co.  v.  Oyler,  60  Tnd.  383;  State  v. 
Portsmouth  Savings  Bank,  106  Ind.  435;  Boots  v.  Beck, 
supra;  City  of  Nohlesville  y.  Lake  Erie,  etc.,  B.  B. 
Co.,  130  Ind.  1, 31  Am.  St.  412;  HerffY.  Origgs,  121  Ind. 
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471;  Dyer  v.  Eldridge,  supra;  1  Am.  and  Eng.  Ency. 
of  Law  (2d  Ed,),  p.  847. 

The  important  inquiry,  upon  the  facts  found,  is  as 
to  whether  the  appellant  occupied  or  possessed,  under 
the  rule  in  adverse  possession,  any  part  of  the  land  for 
the  required  term.  Appellee  insists  that  actual  occu- 
pancy is  necessary,  while  the  appellant  urges  that  oc- 
cupancy is  necessary  only  where  it  is  possible  with 
some  return  from  the  occupancy  or  use,  and  is  not  re- 
quired if  the  land  is  not  susceptible  of  some  remu- 
nerative use.  That  there  was  not  an  actual  occupancy 
for  twenty  years  by  or  on  behalf  of  the  appellant  or 
her  grantors  is  not  in  doubt,  nor  is  it  questionable  that 
the  lands  were  not  available  for  any  productive  use. 
The  precise  inquiry,  therefore,  is,  what  is  meant  by 
"possession,^'  as  applied  to  lands  of  the  character  of 
those  in  question  here.  It  is  manifest  that  there  can 
be  no  absolutely  unvarying  rule  with  reference  to 
every  class  of  real  estate,  and  that  the  required  occu- 
pancy of  or  dominion  over  a  section  of  desert  lands,  or 
of  a  mining  camp,  a  non-navigable  lake,  a  prairie,  a 
forest,  a  fertile  farm  in  a  high  state  of  cultivation,  or  a 
town  lot  would  not  answer  as  to  a  lot  in  the  business 
center  of  a  populous  and  thrifty  city.  As  said  in  Eidng 
V.  Bunieij  11  Peters,  41:  "So  much  depends  on  the 
nature  and  situation  of  the  property,  the  uses  to  which 
it  can  be  applied,  or  to  which  the  owner  or  claimant 
may  choose  to  apply  it,  that  it  is  difficult  to  lay  down 
any  precise  rule  adapted  to  all  cases."  And,  as  said  in 
the  early  case  of  Robison  v.  Sicettj  3  Me.  316,  wnere 
"lands  being  wild  and  uncultivated,  the  jury  were  not 
to  expect  the  same  evidence  of  occupancy  which  a 
cultivated  farm  would  present  to  them." 

In  this  connection  it  is  said  in  2  Wood  on  Limita- 
tions (2d  ed.),  section  267:  "The  kind  of  possession 
i;\'hich  will  be  sufficient  must  depend  largely  upon  the 
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character  of  the  land,  the  locality,  and  the  purposes  to 
which  it  can  be  put.  •  •  ♦  And  where  the  land  is 
so  situated  as  not  to  admit  of  any  permanent  useful 
improvement,  neither  residence,  cultivation,  nor  ac- 
tual occupation  are  necessary  where  the  continued 
claim  to  the  premises  is  evidenced  by  notorious  acts  of 
ownership,  such  as  a  person  would  not  exercise  over 
lands  which  he  did  not  own.  It  is  not  necessary  that 
the  occupation  should  be  such  that  a  mere  stranger, 
passing  the  land,  would  know  that  some  one  was  as- 
serting title  to  a  dominion  over  it.  It  is  not  necessary 
that  the  land  be  cleared  or  fenced,  or  that  any  build- 
ing be  put  upon  it.  The  possession  of  land  cannot  be 
more  than  the  exercise  of  exclusive  dominion  over  if 
Numerous  cases  are  cited  by  the  author  which  support 
the  text.  See  Etcing  v.  Burnet^  svpra;  Draper  v. 
Shoot  25  Mo.  197,  69  Am.  Dec.  462;  Fordv.  Wilson^ 
35  Miss.  490,  72  Am.  Dec.  137;  Morrison  v.  Kelly,  23 
111.  610,  74  Am.  Dec.  169;  Royall  v.  Lessee  of  Lisle, 
15  Ga.  545,  60  Am.  Dec.  712;  Eddy  y.  Gage,  147  111. 
162,  36  N.  E.  347;  Tucker  v.  Shaw,  158  111.  326,  41  N. 
E.  914;  Whitaker  v.  Erie  Shooting  Club,  102  Mich. 
454,  60  N.  W.  983;  Twohig  v.  Learner,  48  Neb.  247, 
67  N.  W.  152;  Mooney  v.  Cooledge,  30  Ark.  640;  Nor- 
mant  v.  Eureka  Co.,  98  Ala.  181,  12  South.  454;  Bowen 
vj2MlVd,  130  Mass.  121;  Booth  v.  Small,  25  Ia7l77; 
Brett  V.  Farr,  66  la.  684;  Murphy  v.  Doyle,  37  Minn. 
113,  33  N.  W.  220;  Cooper  v.  Morris,  48  N.  J.  L.  607, 
7  Atl.  427;  Stockton  v.  Geissler,  43  Kan.  612,  23  Pac. 
619;  Foulke  v.  Bond,  supra. 

It  is  true,  as  counsel  for  appellee  insists,  that  in  no 
one  of  these  cases  were  there  such  slight  acts  of  domin- 
ion over  the  lands  in  dispute  as  were  exercised  over 
those  here  in  controversy  during  the  last  few  of  the 
twenty  years  from  the  first  assertion  of  title  by  Dib- 
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ble,  in  1861.  But  it  can  as  safely  be  said  that  in  no 
reported  case  were  tlie  lands  in  question  so  wholly 
unadapted  to  beneficial  use  as  are  the  lands  involved 
in  this  case.  No  act  of  dominion  is  suggested,  with 
reference  to  the  appellant's  holding,  which  was  not 
applicable  to  lands  of  productive  qualities  or  subject 
to  gainful  use.  If,  as  the  cases  cited  concur  in  hold- 
ing, actual  residence,  occupation,  cultivation,  enclo- 
sure, buildings  or  improvement  are  not  indispensable, 
and  that  the  possession  necessary,  depending  upon  the 
character  and  location  of  the  land,  is  such  as  the 
claimant  would  exercise  over  property  held  in  his  own 
right  and  would  not  exercise  over  property  which  he 
did  not  claim,  it  would  be  difficult,  indeed,  to  point  to 
some  act  which  the  appellant  did  not  but  could  have 
exercised,  with  benefit  from  the  land,  evidencing  her 
adverse  possession.  From  1861  to  1873  fruitless  efforts 
were  made  from  year  to  year  to  make  some  beneficial 
use  of  the  land,  and  they  were  fruitless  because  the 
land  was  not  adapted  to  any  fruitful  use.  Nothing 
remained  to  be  done  to  manifest  the  adverse  claim  of 
ownership  which  would  not  have  been  unproductive, 
and  anything  else  done  must  have  been  of  a  character 
not  to  be  expected  from  a  sincere  claimant 

In  Wood  on  Limitations,  section  268,  it  is  said :  "In 
determining  the  question  of  adverse  possession,  the 
jury  may  take  into  consideration  the  nature  and  situa- 
tion of  the  land.  And  the  placing  of  deeds  on  record, 
passing  over  the  tract,  employment  of  agents  living 
in  the  neighborhood  to  look  after  it  and  prevent  tres- 
passers upon  it,  payment  of  taxes  continuously  under 
claim  of  title,  and  the  like, may  be  considered  by  them; 
and  it  is  not  always  necessary  to  prove  actual  occu- 
pation by  the  claimant ;  but  the  acts  referred  to  would 
not  be  sufficient  of  themselves  to  establish  title  by 
reason  of  adverse  possession,  unless  the  land  was  un- 


NOVEMBER  TERM,  1896— Vol.  146.        543 

Worthley  v,  Burbanks  et  al. 

susceptible  of  more  definite  and  actual  possession,  op 
sneh  acts  were  known  to  the  party  holding  the  legal 
title,  and  known  to  have  been  done  under  claim  of  ad- 
verse title.''    Citing  authorities. 

The  general  proposition  involved  in  the  authorities 
we  have  cited  upon  this  branch  of  the  question  was 
recognized  by  this  court  in  Collett  v.  Boards  etc.,  119 
Ind.  27.  It  was  there  said:  "An  entry  upon  land 
with  the  intention  of  asserting  ownership  to  it,  and 
continuing  in  the  visible,  exclusive  possession  under 
such  claim,  exercunng  those  acts  of  ownership  usually 
practiced  ly  owners  of  such  land,  and  using  it  for  the  pur- 
poses to  which  it  is  adapted^  without  asking  permission  and 
in  disregard  of  all  other  conflicting  claims^  is  sufficient  to 
make  the  possession  adverse."  (The  italics  are  our 
own.) 

If  the  owner  absents  himself  from  lands  of  the 
character  of  those  here  involved  and  ignores  for  thirty 
odd  years  the  known  annual  tax  claims  of  the  county 
and  State  against  the  land,  he  can  but  anticipate  out- 
standing colorable  adverse  title;  he  cannot  expect  to 
be  advised  from  a  view  of  the  land  that  it  is  in  the 
{)ossession  of  another,  since  none  of  the  evidences  of 
occupancy  applicable  to  productive  lands  are  required 
by  law  or  would  be  probable  from  the  customs  of  own- 
ers of  such  lands.  The  public  records  of  conveyances, 
transfers  and  payments  of  taxes  would  be  a  natural 
and  proper  source  of  knowledge,  and  the  open  and 
notorious  claim  of  title  by  another,  evidenced  by  the 
general  understanding  of  the  people  of  the  neighbor- 
hood, gained  from  the  frequent  proclamations  of  the 
claimant,  would  afford  another  means  of  information. 
If  he  visited  the  land  he  could  see  that  the  ancient 
timber  was  gone  and  that  all  of  value  had  gone  with  it. 
This,  while  not  always  sufficient  notice  of  an  adverse 
claim  or  possession,  would  be  a  circumstance,  which, 
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coupled  with  the  other  sources  of  notice  to  be  antici- 
pated, was  proper  to  consider,  and  if  all  combined 
were  such  notice  as  he  might  reasonably  expect  from 
an  adverse  title,  then  they  were  sufficient  notice.  We 
think  the  facts  found  by  the  jury  establish  every  use 
of  the  land  of  which  it  was  capable ;  that  it  was  such 
use  as  was  made  by  the  owners  of  like  lands;  that  the 
appellant's  dominion  over  the  land  was  such  that, 
under  the  rules  of  law  already  stated,  Burbanks  was 
chargeable  with  notice  thereof. 

It  is  said,  however,  that  by  the  decision  of  this 
court  in  State  v.  Portsmouth  Savings  Bariky  suprdj 
the  law  has  been  declared  to  be  at  variance  with 
the  proposition  that  actual  occupancy  is  not  indispen- 
sable where  it  may  not  be  had  with  beneficial  lise.  On 
page  461  of  the  report  of  that  case  it  was  said:  "It 
was  impossible  for  Bright  to  have  had  possession  of 
the  bed  of  the  lake,  unless  he  in  some  way  had  con- 
structive-possession, becausej  during  the  time  that  he 
claimed  to  be  the  owner ^  it  tms  almost  wholly  covered  with 
water.^^  (The  italics  are  our  own.)  This  statement,  it 
will  be  observed  from  a  careful  reading  of  the  opin- 
ion, was  made  in  distinguishing  between  constructive 
possession  under  color  of  title  and  actual  possession 
without  color  of  title,  with  reference  to  the  area  to  be 
included  in  either  possession.  Standing  alone  it 
would  not  follow  that  there  could  be  no  adverse  "pos- 
session because'*  the  land  "was  almost  wholly  covered 
with  water." 

The  case  of  Whitaker  v.  Erie  Shooting  Cluhj  supra; 
Brophy  v.  Richeson^  137  Ind.  114,  and  perhaps  other 
cases,  illustrate  the  proposition  that  there  may  be  a 
possession  of  lands  covered  by  water.  The  question  of 
adverse  possession  in  that  case,  however,  was  decided 
upon  the  absence  of  evidence  tending  to  show  pos- 
session for  the  required  period,  and  not  because  such 


NOVEMBER  TERM,  1896— Vol.  146.        643 
Leyering  et  al.  v.  Bimel  et  al. 

possession  was  Impossible.  Moreover,  if  it  shonld  be 
conceded  that  the  bed  of  a  lake,  covered  with  water 
was  not  capable  of  actual  possession  or  occupancy, 
within  the  rule  in  adverse  possession,  the  present  case 
Tvould  not  stand  upon  the  same  rule,  for  here  actual 
occupancy  is  possible,  but  the  many  cases  cited  hold 
that  it  is  not  necessary  where  the  land  Is  not  adapted 
to  any  beneficial  use. 

We  conclude  that  the  court  erred  in  rendering  judg- 
ment upon  the  verdict  in  appellee's  favor,  and  the 
judgment  is  reversed,  with  Instructions  to  render 
judgment  upon  said  verdict  In  favor  of  appellant. 


Lev^rinq  et  al  v.  Bimel  et  al. 

[No.  17,408.     Filed  January  12,  1897.] 

GoBFOE^TiON.— 3fay  Deal  with  Its  Property  as  an  Individual  When 
Not  Restrained  by  Statute, — A  private  oorporatdon,  unlefis  re- 
strained by  statute,  may  legitimately  deal  with  its  property  in  the 
same  manner  that  an  individual  deals  with  his. 

MoBTGAGX. —  Preferences. — ^WTiere  a  mortgage  or  other  security  is 
given  to  secure  an  honest  debt,  and  is  in  a  bona  fide  manner  ac- 
cepted for  that  purpose,  the  fact  that  the  giving  and  accepting  of 
such  security  may  result  in  defeating  the  claims  of  other  creditors, 
affords  no  legal  or  equitable  groimds  for  complaint  on  the  part  of 
the  latter. 

CoBFORATiON.— JnM>Zt>en<^. — Trust.— Creditors,^An  insolvent  cor- 
poration does  not  hold  its  property  in  trust  or  subject  to  a  lien  in 
favor  of  creditors  in  any  other  sense  than  does  an  individual 
debtor. 

Samb. — Insolvency. — Preferences. — Directors, — A  preference  made  by 
an  insolvent  corporation  to  some  of  its  directors,  who  voted  in 
favor  thereof,  is  not  invalid  where  the  vote  of  such  directors  was 
not  necessary  to  the  passage  of  the  resolution  authorizing  the 
preference. 
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Stuart  Bros.  &  Hammond  and  Kuililer  &  Oaylord^ 
for  appellants. 

Wallace  &  Baird,  Caldwell  &  Caldwell^  Corwin  <& 
Smithy  O.  P.  Haywood  and  G.  J.  Eacockj  for  appel- 
lees. 

Jordan,  C.  J. — The  questions  involved  in  this  cause 
arise  out  of  the  proceedings  of  the  trial  and  judgment 
in  the  lower  court  in  adjudicating  claims  of  the  cred- 
itors of  the  O'Brien  Wagon  Company,  a  corporation 
organized  under  the  laws  of  this  State,  and  engaged  in 
the  manufacture  and  tole  of  wagons  in  the  city  of  La- 
fayette. On  August  10,  1893,  this  corporation  being 
insolvent,  was  placed  in  the  hands  of  a  receiver  by 
order  of  the  lower  court  Appellant,  Levering,  holder 
of  a  certain  alleged  note  against  said  corporation, 
which  he  held  as  trustee  of  the  First  National  Bank 
and  the  Merchants'  National  Bank  of  Lafayette,  In- 
diana, filed  his  intervening  petition  in  the  cause  in 
which  said  receiver  was  appointed,  wherein  he 
averred  that  said  note  of  $39,400.00  which  he  so  held 
was  secured  by  a  chattel  mortgage  executed  by  said 
company,  and  he  asked  that  this  mortgage  be  fore- 
closed and  that  the  proceeds  of  the  sale  of  the  mort- 
gaged property  be  ordered  by  the  court  to  be  first  ap- 
plied to  the  payment  of  this  claim.  At  the  same  time 
his  co-appellant,  Lucy  A.  KauU,  filed  a  like  petition, 
in  which  she  alleged  that  she  held  a  note  against  said 
company  for  $48,360.00,  secured  by  a  mortgage  upon 
its  real  estate,  and  by  a  chattel  mortgage  upon  certain 
personal  property,  etc. 

Appellees,  being  unsecured  creditors  of  the  corpora- 
tion, were  by  the  court  permitted  to  appear  and  file 
answers  to  these  intervening  petitions,  and  to  defend 
against  said  claims  and  mortgages.  Upon  these  peti- 
tions, and  the  respective  answers  and  replies  of  the 
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parties,  the  issues  were  joined,  and  the  cause  was 
tried  by  the  court.  There  was  a  special  finding  of 
facts,  and  by  its  conclusions  of  law  thereon,  the  court 
held  that  the  note  and  mortgage  held  by  Levering 
were  illegal  and  void,  and  also  that  the  note  and  mort- 
gages held  by  Mrs.  Kaull  were  illegal,  and  that  the 
action  of  the  corx>oration  in  assigning  certain  notes 
and  accounts  to  her  as  collateral  security,  was  illegal 
and  void,  and  judgment  was  rendered  accordingly. 

The  facts  material  to  the  principal  questions  in- 
volyed  appear  from  the  special  finding  to  be  substan- 
tially as  follows:  On  July  14,  1890,  the  O'Brien 
Wagon  Company  was  duly  incorporated  at  Lafayette, 
Indiana,  with  a  capital  stock  of  |100,000.00,  the  ob- 
ject of  said  corporation  being  to  manufacture  and  sell 
wagons  at  said  city.  Before  the  incorporation  of  this 
company  it  operated  and  carried  on  its  business  at 
TifQn,  Ohio,  as  a  partnership,  but  was  induced  to 
locate  at  Lafayette,  where,  as  before  stated,  it  was  in- 
corporated under  the  general  laws  of  this  State.  On 
August  7, 1893,  this  corporation  was  indebted,  as  the 
court  finds,  to  the  First  National  Bank  of  the  city  of 
Lafayette,  Indiana,  as  follows:  \ 
On  ten  notes  executed  by  the  wagon  com- 
pany to  said  bank  for  borrowed  money . .  •  f  11,500.00 
On  five  notes,  executed  by  the  wagon  com- 
pany to  F.  M.  Ward,  and  endorsed  by  him 

to  said  bank 3,790.40 

On  one  note  executed  by  the  wagon  com- 
pany to  Frey,  Eeiff  &  Co.,  and  by  them 
endorsed  to  said  bank 189.15 

All  of  which  it  is  found,  with  interest, 

amounted,  on  August  7,  1893,  to |16,139.46 

On  endorsement  of  other  notes 9,396.83 

Total .125,536.29 
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On  nine  of  the  notes  first  mentioned  Bnrt  J.  Kaull 
was  a  surety  for  the  company,  and  Kiehard  Carpenter 
was  a  surety  for  the  company  on  the  other  note  of 
said  ten.  Carpenter  and  EauU  being  at  the  time  di- 
rectors of  said  corporation ;  the  former  being  the  presi- 
dent and  the  latter  secretary.  It  is  further  found  that 
on  the  date  last  mentioned,  the  company  was  also  in- 
debted to  the  Merchants'  National  Bank  of  said  citv 
as  follows: 

On  four  notes  executM  by  the  wagon  com- 
pany to  said  bank  for  borrowed  money . . .  f  7,623.79 
On  two  notes  executed  by  the  wagon  com- 
pany to  Prey,  Reiff  &  Coi,  and  by  them 

endorsed  to  said  bank 874«61 

On  endorsements  of  promissory  notes 7,572.12 

Total 116,070.45 

On  the  four  notes  first  named  said  Burt  J.  Eaall 
was  also  surety  for  the  company. 

The  court  also  finds:  ^^That  all  the  indebtedness 
from  said  corporation  to  said  banks  was  for  money 
on  direct  loans  to  said  corporation  or  for  discount  of 
commercial  paper,  governed  by  the  law-merchant, 
during  the  months  of  April,  May,  June  and  July,  1893, 
and  while  said  corporation  was  carrying  on  its  busi- 
ness, and  that  all  of  said  money  was  used  by  said  cor- 
poration in  the  ordinary  course  of  business. '' 

On  August  9,  1893,  Lucy  A.  Kaull,  appellee,  it  ap- 
pears, held  certain  notes  or  claims  against  said  cor- 
poration, which  aggregated  |48,360.10,  part  of  it  being 
for  money  advanced  and  loaned  by  her  to  the  corpora- 
tion. That  all  of  the  notes  held  by  Mrs.  Kaull  were 
signed  by  said  Burt  J.  Kaull,  as  surety,  he  being  the 
son  of  the  former  and  a  director  of  said  company  at 
the  time  the  notes  were  executed  by  it  to  his  said 
mother.    As  to  these  notes  the  court  finds  that  on  said 
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9th  day  of  August,  there  was  only  due  to  Mrs.  Kaull 
from  said  corporation  the  sum  of  |24,368.41,  and  no 
more.  That  as  to  the  remainder  of  her  said  claim  the 
company  had  received  no  consideration  for  the  execu- 
tion of  the  notes  and  that  the  same  were  executed 
without  authority  from  its  board  of  directors.  On  the 
7th  day  of  August,  1893,  the  corporation,  by  its  board 
of  directors,  authorized  the  execution  of  a  note  for  all 
of  the  preexisting  indebtedness  due  from  it  to  said 
banks,  together  with  a  mortgage  on  the  personal  prop- 
erty of  the  company  to  secure  said  note,  and  that  im- 
mediately thereafter  the  note  for  $39,400.00  and  the 
mortgage  to  secure  the  same,  as  set  out  in  Levering^s 
petition,  were  executed  to  him  by  the  president  and 
secretary,  and  Levering  thereupon  executed  a  declara- 
tion of  trust  to  both  of  said  banks.  That  before  the 
execution  of  this  note  and  mortgage  these  banks  sur- 
rendered to  Levering  all  the  notes  held  by  them  upon 
which  the  company  was  liable.  That  on  August  9, 
1893,  the  company,  by  its  board  of  directors,  author- 
ized the  execution  of  a  note,  and  a  mortgage  to  secure 
the  same,  to  Lucy  A.  Eaull  for  the  indebtedness  held 
by  her  against  the  corporation,  and  in  pursuance 
thereof  the  note  and  mortgages  set  up  in  her  petition 
were  executed  to  her  by  the  corporation.  The  execu- 
tion of  the  notes  and  mortgages  to  Levering  and  Mrs. 
Eaull  was  authorized  by  the  unanimous  vote  of  all  the 
directors,  being  five  in  number,  and  the  execution  of 
these  notes  was  also  approved  by  the  stockholders  of 
said  corporation.  Payments  on  the  note  to  Levering 
were  made  after  its  execution  and  before  the  trial  of 
the  cause,  which  reduced  the  amount  due  when  the 
judgment  was  rendered  to  $31,667.95.  At  the  time  of 
the  execution  of  the  mortgages  in  dispute.  Carpenter 
was  insolvent,  and  Burt  J.  Kaull  had  no  property  in 
this  State,  but  owned  some  outside  of  Indiana.    It  is 
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also  found  that  the  latter  was  the  agent  of  Mrs.  KauU 
in  obtaining  the  mortgage  set  out  in  her  petition. 
That  on  the  7th  and  9th  of  August,  1893,  said  cor- 
poration was  insolvent,  which  fact  was  known  to  its 
officers,  and  that  Mrs.  KauU  also  knew  at  the  time  of 
the  execution  of  the  note  and  mortgage  to  her  of  its  in- 
solvency. That  on  the  9th  day  of  August,  1893, 
Eugene  N.  O'Brien,  a  stockholder  and  one  of  the  di- 
rectors, a  few  hours  after  the  execution  of  the  mort- 
gage to  Mrs.  Kaull,  filed  a  petition  to  have  a  receiver 
appointed  for  said  corporation,  and  that  it,  on  the 
next  day,  appeared  by  its  attorneys  and  consented  to 
the  appointment  of  a  receiver,  and  that  thereupon  a 
receiver  was  appointed  by  the  court,  that  he  duly 
qualified  and  assumed  the  duties  of  his  trust.  It  is 
further  disclosed  by  the  finding  that  each  of  said 
banks,  at  the  time,  of  the  execution  of  the  mortgage, 
knew  that  Burt  J.  Kaull  and  Carpenter  were  directors 
of  the  corporation  and  liable  as  sureties  on  said  notes. 
On  August  2, 1893,  a  part  of  the  employes  of  said  com- 
pany quit  work  on  account  of  the  reduction  of  wages, 
and  thereafter  only  a  few  men  were  employed  for  the 
time  being  in  finishing  work  and  in  the  shipping  de- 
partment That  on  said  7th  day  of  August,  the  assets 
of  said  corporation  were  f75,000.00,  and  its  direct 
liabilities  $116,368.00,  and  its  contingent  liabilities 
?20,0000.00. 

Other  facts  are  found,  some  of  which  are  more  in 
the  nature  of  conclusions  than  a  finding  of  facts. 
Fraud,  however,  as  a  fact  is  not  found  by  the  court 
in  its  special  findings.  Neither  is  it  in  any  way  dis- 
closed that  the  amounts  found  due  to  the  appellees  re- 
spectively by  the  court  were  not  bona  fide  preexisting 
indebtedness  against  said  corporation  at  the  time  of 
the  execution  of  the  mortgages.  It  is  conceded  by  ap- 
pellee's learned  counsel  that  the  findings  and  conclu- 
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sions  of  law  as  made  and  stated  by  the  court  do  not 
proceed  upon  the  theory  of  actual  fraud  in  fact,  but 
upon  the  theory  that  the  notes  and  mortgages  in  ques- 
tion, and  also  the  assignments  of  certain  notes  and 
accounts  to  Mrs.  Kaull  as  a  collateral  security,  as 
found  by  the  court,  were  illegal  and  void  by  reason  of 
the  facts  stated  in  the  special  finding.  The  contention 
of  counsel  for  appellees,  as  stated  by  them,  is  that: 

^^A  corporation  organized  under  the  laws  of  this 
State,  after  it  has  become  insolvent  and  has  aban- 
doned the  further  prosecution  of  its  business,  cannot 
mortgage  or  pledge  its  property  for  the  sole  purpose 
of  giving  some  of  its  creditors  a  preference  over  others 
in  the  distribution  of  its  assets,  especially  if  such  pref-  ' 
erence  inures  to  the  personal  benefit  of  some  of  the  di- 
rectors of  such  corporation." 

They  admit  that  an  insolvent  corporation  may  se- 
cure some  of  its  creditors  by  mortgage  or  otherwise, 
provided  it  be  a  going  concern  and  the  security  is 
given  for  the  puropse  of  enabling  it  to  prosecute  its 
business  and  with  the  expectation  that  it  will  con- 
tinue to  do  so.  It  is  true,  they  say,  that  a  natural  per- 
son may  make  any  honest  disposition  of  his  property, 
but  a  corporation  in  this  State  can  do  only  what  it  is 
expressly  authorized  to  do  by  the  law  under  which  it 
is  created  and  operates,  and  such  other  acts  as  are 
essential  to  carry  into  effect  the  powers  granted. 

The  learned  counsel  for  the  appellants,  on  the  other 
hand,  insist  that  the  rights  of  a  corporation,  in  regard 
to  preferring  its  creditors,  must  be  the  same  as 
natural  persons,  and  that  the  notes  and  mortgages 
under  the  facts  in  this  case  must  be  held  valid  and  en- 
forceable obligations,  at  least  to  the  amount  found  to 
be  due  by  the  court.  This  question  then,  as  asserted 
and  denied  by  the  parties  to  this  appeal,  may  be  said 
to  be  the  cardinal  one  presented  for  our  decision.    The 
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decisions  of  this  court  recognize  the  rule  that  a 
private  corporation,  unless  restrained  by  statute,  may 
legitimately  deal  with  its  property  in  a  manner  sim- 
ilar as  an  individual  deals  with  his.  Bristol,  etc^  Co. 
V.  Probasco^  64  Ind.  406;  Ward  v.  Polk,  70  Ind.  309; 
WHght  V.  Hughes,  119  Ind.  824,  12  Am.  St.  412;  Zte- 
Camp  V.  Alward,  52  Ind.  468;  Park,  etc.,  Coal  Co.  v. 
Terre  Haute  Paper  Co.,  129  Ind.  78;  Hill  v.  Nisbet, 
100  Ind.  341. 

A  natural  person  has  absolute  dominion  over  the 
disposition  of  his  property,  provided  such  disposition 
does  not  result  in  defrauding  his  creditors.  Under 
this  right  an  insolvent  debtor  may,  in  good  faith,  pre- 
fer one  or  more  of  his  hona  fide  creditors  to  the  ex- 
clusion of  others.  Where  a  mortgage  or  other  security 
is  given  to  secure  an  honest  debt,  and  is  in  a  bona  fide 
manner  accepted  for  that  purpose,  the  fact  that  the 
giving  and  accepting  of  such  security  may  result  in 
defeating  the  claims  of  other  creditors,  affords  no 
legal  or  equitable  grounds  for  complaint  upon  the 
part  of  the  latter.  This  doctrine  is  settled  in  this  State 
by  many  decisions,  of  which  the  following  are  a  part 
Lord  V.  Fisher,  19  Ind.  7;  Wilcoxon  v.  Annesley,  23 
Ind.  285;  Ball  v.  Bamett,  39  Ind.  53;  Ctishman  v. 
Oephart,  97  Ind.  46;  Grubbs  v.  Morris,  103  Ind.  166; 
Gilbert  Y.  McCorkle,  110  Ind.  216;  Hays  v.  Hostetter, 
125  Ind.  60;  Straight  v.  Roberts,  126  Ind.  883;  Car- 
nahan  v.  Schwab,  127  Ind.  607;  Dice  v.  Irvin,  110 
Ind.  561;  Fuller  and  Fuller  Co.  v.  Mehl,  134  Ind.  60. 

Blackstone,  in  his  Commentaries,  says  that  it  is  nec- 
essarily and  inseparably  incident  to  every  corporation 
aggregate  that  it  has  power  to  sue,  or  be  sued,  implead 
or  be  impleaded,  grant  or  receive  by  its  corporate 
name,  and  do  all  other  acts  as  a  natural  person  may. 
Blackatone's  Coram.  (Cooley's  ed.),  Vol.  1,  star  p.  475. 

In  Angell  &  Ames  on  Corporations,  section  187,  p. 
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168)  it  is  asserted  that  independently  of  positive  law, 
all  corporations  have  the  absolute  jus  disponendi 
neither  limited  as  to  objects  nor  circumscribed  as  to 
quantity. 

Morawetz  in  his  Law  on  Private  Corporations,  Vol. 
2,  section  802,  says  that  in  the  absence  of  a  statutory 
prohibition,  a  corporation  has  the  same  power  of  mak- 
ing preferences  among  its  creditors  as  an  individual. 

Beach  in  his  work  on  Corporations,  Vol.  1,  section 
358,  says,  that  a  corporation,  unless  prohibited  by  law, 
may  sell  and  transfer  its  property  and  may  prefer  its 
creditors,  although  insolvent  even  when  all  of  its  prop- 
erty be  conveyed  in  the  payment  of  a  single  debt,  leav- 
ing other  creditors  unpaid.  The  fact  that  a  solvent 
corporation,  under  the  law,  in  this  State  has  the  power 
to  borrow  money  and  secure  the  payment  thereof  by 
mortgage,  on  its  property  or  otherwise,  the  same  as  an 
individual,  is  not  controverted  by  appellees.  Upon 
what  reasonable  grounds  then,  can  it  be  said  that  an 
insolvent  corporation,  in  the  absence  of  legislation  to 
the  contrary,  has  not  the  power,  under  like  circum- 
stances as  an  insolvent,  natural  person,  to  make  a 
preference  among  its  bona  fide  creditors?  Appellees, 
however,  seek  to  show  a  distinction  by  invoking  the 
trust  fund  doctrine,  which  is  recognized  by  the  courts 
in  some  of  our  sister  states,  upon  the  theory  appar- 
ently that  the  directors  of  a  corporation  are  the  trus- 
tees for  all  of  the  creditors.  As  between  the  corpora- 
tion and  its  creditors,  it  cannot,  in  reason,  be  said  that 
the  relation  is  anything  more  than  that  of  debtor  and 
creditor.  The  relation  of  trustee  and  cestui  que  trust 
does  not  exist  so  as  to  create  a  lien  upon  its  assets  in 
favor  of  the  creditor,  in  any  other  sense  than  applies 
to  an  individual  debtor.  This  court  recently  had  the 
question  of  this  trust  fund  doctrine  presented  for  its 
consideration,  and  declined  to  accept  it  as  it  is  urged 
now  by  the  appellees.    We  held  that  it  did  not  exist 
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before  a  corporation  is  placed  under  the  control  of  a 
court  for  adjustment  of  its  affairs;  that  until  such  an 
event  happens^  no  special  lien  upon  its  assets  or  prop- 
erty exists  in  favor  of  any  creditor  or  class  of  cred- 
itors, and  that  the  corporation,  prior  to  such  an  event, 
had  the  power,  and  right  to  prefer  its  creditors  in  like 
manner  and  under  like  circumstances  as  individuals 
or  co-partnerships  may  do. 

This  rule  must  now  be  considered  as  settled  in  this 
jurisdiction.  See  Henderson  v.  The  Indiana  Trust  Co.f 
143  Ind.  561;  First  Nafl  Bankj  etc.  v.  Dovetail  Body^ 
etc.y  {y0.y  id.  534,  550,  and  the  many  authorities  cited  in 
the  opinions. 

By  these  decisions  it  is  also,  in  effect,  held  that  an 
insolvent  corporation  is  not  to  be  denied  the  right  to 
prefer  a  creditor  or  creditors,  when  such  preference 
does  or  may  inure  to  the  benefit  of  some  of  its  officers 
who  are  sureties  upon  the  claims  of  the  creditors  pre- 
ferred. It  being  true,  then,  as  a  legal  proposition,  that 
an  insolvent  corporation  may,  in  like  manner  as  a 
natural  i)erson,  prefer  its  creditors,  upon  what  logical 
or  reasonable  grounds  can  it  be  said  that  a  holder  of 
a  hona  fide  indebtedness  against  the  former  cannot  be 
preferred,  for  the  reason  that  some  of  the  directors  are 
the  sureties  for  the  corporation  for  the  payment  of 
said  indebtedness?  See  Worthen  v.  Oriffith^  59  Ark. 
562,  28  S.  W.  286,  43  Am.  St.  50. 

The  broad  doctrine  that  the  officers  of  a  corporation 
cannot  in  their  own  names  contract  with  it  is  unrea- 
sonable. Such  a  holding  would  virtually  deny  to  cor- 
porations the  credit  upon  which  their  business  may  be 
transacted.  If  the  right  of  the  stockholders  and  of- 
ficers of  a  corporation  to  advance  money  to  it  to  carry 
on  its  affairs,  or  to  endorse  for  it  to  obtain  money  for 
such  purpose,  is  denied,  it  would  result  in  depriving 
the  corporation  of  its  most  ready  and  frequent  source 
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of  credit.  If  directors  can  lend  money  to  the  corpora- 
tion, or  endorses  for  it,  under  the  laws  in  this  State, 
they  should  certainly  have  the  right  to  collect  their 
debt  or  be  secured  therein  as  is  accorded  by  the  law 
to  other  creditors.  Schufeldt  v.  Smithy  131  Mo.  280,  31 
S.  W.  1039, 29  L.  R.  A.  830, 52  Am.  St.  62a 

Where,  however,  an  officer  of  an  insolvent  corpora- 
tion is  preferred,  the  rule  properly  asserted  by  the 
authorities  is,  that  such  act,  when  assailed,  should  be 
closely  scrutinized  by  the  court,  and  the  burden  will 
be  cast  upon  the  preferred  officer  to  establish  that  he 
held  a  bona  fide  debt  against  the  corporation.  Schufeldt 
V.  Smithy  suprUy  and  authorities  there  cited. 

While  it  may  be  said  that  if  a  corporation  is  allowed 
to  make  preferences  that  will  inure  to  the  benefit  of 
its  officers,  that  this  will  enable  the  latter,  by  reason 
of  the  position  which  they  occupy,  to  outstrip  the 
other  creditors  in  the  race  of  diligence  in  collecting 
or  securing  claims.  This  fact,  however,  cannot  be 
deemed  sufficient  to  deny  it  the  right  to  prefer  its  cred- 
itors. An  individual  debtor  may  prefer  his  wife,  or 
any  other  member  of  his  family,  provided,  of  course, 
the  preferred  debt  is  an  honest  one.  No.more  equity  or 
reason  appear  for  allowing  an  individual  to  do  this, 
than  in  permitting  a  corporation  to  prefer  its  own 
stockholders  or  officers.  It  is  true  that  they  have  an 
advantage  over  others  in  this  respect,  but  this  vantage 
ground  results  from  their  position,  and  is  known  to 
every  one  who  deals  with  the  corporation  or  extends 
it  credit.    See  Buell  v.  Buckingham  &  Co.y  16  la.  284. 

As  said  by  Judge  Dillon,  in  this  latter  case:  "Being 
an  officer  in  the  corporation  did  not  deprive  Buell  of 
the  right  to  enter  into  competition  with  other  cred- 
itors and  run  a  race  of  vigilance  with  them,  availing 
himself  in  the  contest,  of  his  superior  knowledge  and 
of  the  advantage  of  his  position,  to  obtain  security 
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for,  or  payment  of,  his  debt"  All  preference  by  insol- 
vent debtors  are  inequitable.  They  result  in  favoring 
one  creditor  over  another,  equally  entitled  to  such 
favor  or  preference.  The  insolvent  person  is  gener- 
ally prompted  by  his  own  feelings  to  prefer  his 
friends;  in  fact,  the  rule  which  permits  insolvents  to 
prefer  their  creditors  has  resulted  in  much  evil,  but  it 
is  so  firmly  established  that  it  cannot  consistently  be 
overthrown  by  judicial  action,  but  the  legislative  de- 
partment should  interpose  and  regulate  and  control 
this  right  by  statute. 

The  decisions  of  this  court  upon  the  question  of 
preference  by  an  insolvent  corporation  and  the  hold- 
ing that  the  trust  fund  doctrine  applied  to  the  extent 
insisted  upon  by  appellees,  cannot  be  upheld,  are  in 
harmony  with  the  great  current  of  decisions,  both  of 
state  and  federal  courts. 

In  addition  to  those  cited  in  the  opinions  of  this 
court  in  the  previous  cases,  we  cite  the  following: 
Worthen  v.  Griffith^  supra;  Shufddt  v.  Smithy  supra; 
The  Waggoner^  etc,  Co.  v.  Zeigler,  etc.,  Co.,  128  Mo. 
473,  31  S.W.  28;  Bank  of  Montreal  v.  Potts,  etc., 
Lumber  Co.,  90  Mich.  345,  61  N.  W.  612;  Meyer  v. 
American,  etc.,  Co.,  130  Mo.  188,  32  S.  W.  300; 
Thompson- Houston,  etc.,  Co.  v.  Henderson,  etc.,  Co., 
116  N.  0.  112,  21  S.  E.  951;  Planters  Bank  y.  Whittle, 
78  Va.  737;  Lexington,  etc.,  Ins.  Co.  v.  Page,  17  B. 
Men.  (Ky.)  412,  66  Am.  Dec.  165;  Coats  v.  Donnell,  94 
N.  Y.  168;  Santa  Cruz,  etc.,  R.  R.  Co.  v.  Spreckles,  65 
Gal.  193,  s.  c,  3  Pac.  661;  Sargent  v.  Webster,  13 
Mete.  (Mass.)  497;  Catlin  v.  Eagle  Bank,  6  Conn.  233. 

Neither  of  the  appellants  in  this  appeal  were  stock- 
holders or  officers  of  the  corporation,  but  strangers 
thereto,  hence  the  question  of  a  preference  by  an  in- 
solvent corporation  to  its  own  officers  for  debts  held 
by  them  against  such  concern  is  not  directly  involved, 
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and  consequently  the  reasoning  and  holding  herein 
must  be  limited  to  the  fact  in  this  respect,  that  the  di- 
rectors in  question  were  but  sureties  upon  the  claims 
preferred. 

It  is  also  insisted  by  appellees  that  the  fact  that  the 
preferences  in  the  case  at  bar  were  authorized  by  the 
votes  of  the  two  directors  who  were  the  sureties  upon 
the  notes  of  the  preferred  creditors  rendered  the  mort- 
gages illegal.  But  the  execution  of  the  mortgages,  as 
it  appears,  was  authorized  by  the  unanimous  vote  of 
the  five  directors,  being  the  entire  directory.  Conse- 
quently, a  majority  of  the  directors,  constituting  a 
quorum,  by  their  votes  authorized  the  preference,  in- 
dei)endent  of  the  votes  of  the  two  who  were  the  sure- 
ties, therefore,  the  principle  asserted  in  the  case  of 
Budl  V.  Buckingham  d  Co.,  suprOj  would  apply.  It  was 
held  in  that  case  that  a  preference  made  by  an  insol- 
vent corporation  to  its  president,  by  a  vote  of  its  di- 
rectors, sufficient  without  counting  the  vote  of  the 
former,  was  valid. 

The  facts  do  not  establish  that  the  corporation  in 
question  took  any  steps  itself  to  apply  for  a  receiver 
when  it  executed  the  mortgages  in  dispute.  Neither 
does  it  appear  that  the  placing  of  the  concern  in  the 
hands  of  a  receiver  and  the  act  of  preferring  the 
claims  of  appellants  were  a  part  of  the  same  transac- 
tion, so  as  to  bring  it  within  the  principle  affirmed  in 
ShillUo  Co.  V.  McCGfinelly  130  Ind.  41. 

It  is  disclosed  by  the  finding  that  the  money  loaned 
by  the  banks  and  Mrs.  Kaull  to  this  company  was 
loaned  at  a  time  when  it  was  carrying  on  its  business. 
We  fail  to  recognize  anything  under  the  facts  that 
will  take  these  preferences  to  the  appellees  out  of  the 
protection  of  the  rule  which  we  sustain  and  adhere  to, 
relative  to  the  right  of  an  insolvent  corporation  to 
prefer  its  creditors  in  like  manner  as  a  natural  person. 
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As  the  judgment  must  be  reversed  as  to  both  of  the 
appellants  for  the  error  of  the  court  in  holding  the 
mortgages  in  controversy  invalid,  we  do  not  deter- 
mine the  question,  under  the  evidence,  as  to  the  con- 
sideration of  that  part  of  Mrs.  KaulPs  claim  disal- 
lowed by  the  court.  There  is  such  a  controversy  as  to 
the  amounts  that  should  be  allowed  to  both  of  the  ap- 
pellants, that  w^e  are  of  the  opinion  that  justice  can  be 
best  subserved  by  ordering  a  new  trial  upon  all  of  the 
issues. 

The  judgment  as  to  both  of  the  appellants  is  there- 
fore reversed,  and  the  cause  is  remanded  to  the  lower 
court,  with  directions  to  vacate  its  judgment  and 
grant  appellants  a  new  trial,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Fisher,  Administrator,  v.  LouisviLiiE,  New  Albakt 
AND  Chicago  Railway  Company. 

[No.  17,998.    Filed  January  12,  1897.] 

Special  Verdict. — Failure  to  Find  as  to  Material  Fact  in  Issue, — 
Presumption. — ^When  any  fact  material  to  the  issue  is  not  set  forth 
in  a  special  yerdict,  the  presumption  is  that  there  was  not  evidence 
sufficient  to  establish  such  fact,  and  the  same  is  treated  as  found 
against  the  party  having  the  burden  of  proof  as  to  such  fact 

NEGLiaENCE. — Willfulness, — To  constitute  a  willful  injury  the  act 
which  produced  it  must  have  been  intentional,  or  must  have  been 
done  under  such  circumstances  as  evinced  a  reckless  disregard  for  ^ 
the  safety  of  others  and  a  willingness  to  inflict  the  injury  ocxn- 
plained  of. 

Same. —  Contributory  Negligence, — Eailroad. — In  an  action  against 
a  railroad  company  for  the  alleged  negligent  killing  of  a  section 
hand,  freedom  from  contributory  negligence  is  not  sufficiently 
shown  where  there  is  no  evidence  as  to  what  deceased  was  doing 
at  the  time  he  was  struck  by  the  train. 

Same. — Willful  Killing. — Railroad. —  A  finding  against  a  railroad 
company  for  a  willful  killing  of  a  section  hand,  who  was  standing 
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on  the  track,  is  not  warranted  in  the  absence  of  evidence  showing 
what  the  deceased  was  doing  at  the  time,  even  though  the  track 
was  clear  and  deceased  could  have  been  seen  from  the  cab  of  the 
engine  for  half  a  mile,  and  no  signals  were  given  of  the  fipproach 
of  the  train. 

From  the  Newton  Circuit  Court.  Affirmed. 

S.  P.  Thompson  and  D.  J.  Thompson,  for  appellant. 

E.  C.  Fields  W.  S.  Kinnan  and  Cummings  &  Dar- 
roch,  for  appellee. 

M0NKS9  J. — Appellant  brought  this  action  to  re- 
cover damages  for  the  death  of  Benjamin  Fisher,  an 
employe  of  appellee,  who  was  killed  by  one  of  appel- 
lee's trains. 

The  complaint  is  in  two  paragraphs.  The  first  para- 
graph alleges  that  the  death  was  caused  by  the  negli- 
gence of  appellee  and  without  the  fault  of  the  de- 
cedent. 

The  second  paragraph  charges  that  appellee  will- 
fully and  purposely  killed  tj^e  decedent  The  jury  re- 
turned a  special  verdict,  and  appellant  moved  for  a 
judgment  in  his  favor,  which  was  overruled  and  judg- 
ment rendered  in  favor  of  appellee. 

The  special  verdict,  so  far  as  necessary  to  the  deter- 
mination of  the  questions  presented,  is  substantially 
as  follows:  On  July  19,  1895,  Benjamin  F.  Fisher 
was,  and  had  been,  in  the  service  of  appellee  as  a  sec- 
tion man  for  about  three  months,  and  while  in  such 
service  was  struck  and  killed  by  a  locomotive  owned 
and  operated  by  appellee,  and  which  was  attached  to 
an  extra  freight  train  not  running  on  any  schedule 
time  and  following  about  one  mile  behind  the  regular 
local  freight  train,  which  had  passed  the  decedent 
about  five  minutes  before  he  was  killed.  That  a  high 
wind  was  blowing  from  the  northwest  to  the  south- 
east at  the  time.    The  deceased  was  killed  about  half 
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T\ay  between  the  village  of  Surrey  and  the  first  pub- 
lic highway  southeast  of  said  village.  The  railroad 
crosses  two  public  highways,  about  one  mile  south  of 
said  village,  one  about  eighty  rods  from  the  other;  the 
track  for  a  distance  of  about  three-quarters  of  a  mile 
to  the  southeast  of  where  the  deceased  was  killed,  was 
straight  and  unobstructed  in  view  from  the  cab  of  the 
locomotive  as  it  approached  the  place  where  the  de- 
cedent was  killed.  Appellee^s  engineer  and  fireman 
could  have  seen  decedent  at  work  upon  said  railroad 
in  approaching  him  for  the  distance  of  at  least  one- 
half  a  mile.  The  engineer  in  charge  of  the  locomotive 
drawing  the  extra  freight  train  did  not  give  any  sig- 
nal at  the  highway  crossing  first  south  and  about  one- 
half  mile  from  where  the  decedent  was  at  work,  or 
give  any  warning  as  the  train  approached  the  de- 
cedent. The  deceased  would  not  have  heard  the 
whistle  if  sounded  at  said  highway  crossing,  but  would 
have  heard  the  danger  signal  as  the  extra  freight 
train  approached  him  fr^un  the  southeast,  if  it  had 
been  sounded.  The  train  Vas  going  at  about  twelve 
to  fifteen  miles  per  hour  when  the  decedent  was  killed. 
The  deceased  was  a  man  about  forty-one  years  of  age, 
with  his  eyesight  good,  and  was  in  the  full  possession 
of  his  faculties.  He  could  have  seen  the  train  ap- 
proaching for  about  one  mile  if  he  had  looked,  and 
could  have  heard  the  noise  of  the  approaching  train  in 
time  to  have  avoided  danger  if  he  had  listened.  The 
special  verdict  states  that  there  was  no  evidence  as  to 
what  the  decedent  was  doing  when  he  was  killed, 
whether  he  looked  or  listened,  or  as  to  whether  he  saw 
and  heard  the  train  approaching  in  time  to  avoid  it 
or  not. 

To  entitle  appellant  to  judgment  in  his  favor  upon 
the  special  verdict,  under  the  issues  joined,  it  is  es- 
sential that  the  facts  found  should  show  that  the 


NOVEMBER  TERM,  1896— Vol.  146.        561 

Fisher,  Admr.,  v.  Louisville,  etc.,  Railway  Company. 

death  of  Fisher  was  caused  by  the  negligence  of  th^ 
appellee,  and  without  any  fault  on  the  part  of  said  de- 
cedent, or  that  he  was  willfully  killed  by  the  appel- 
lee,   (yjfeal  V.  Chicago,  etc.,  R.  W.  Co-,  132  Ind.  110. 

In  determining  whether  the  facts  found  are  suffi- 
cient to  entitle  the  person  having  the  burden  of  proof 
to  a  judgment  this  court  can  only  consider  the  facts 
properly  found,  disregarding  evidentiary  facts,  legal 
conclusions  and  matters  not  within  the  issues;  and 
when  any  fact  material  to  any  issue  is  not  set  forth, 
the  presumption  is  that  there  was  not  evidence  suffi- 
cient to  establish  such  fact,  and  the  same  is  treated  as 
found  against  the  party  having  the  burden  of  proof  as 
to  such  fact  Nothing  can  be  added  by  inference  or  in- 
tendment. Indianapolis,  etc.,  R.  W.  Co.  v.  Bush,  101 
Ind.  582;  Indiana,  etc.,  R.  W.  Co.  v.  Barnhart,  115  Ind. 
399,  and  cases  cited;  Cook  v.  McNaughton,  128  Ind.  410, 
and  cases  cited;  Toum  of  Freedom  v.  N orris,  128  Ind. 
377;  Louisville,  etc.,  R.  W.  Co.  v.  MUler,  141  Ind.  533. 

There  are  no  facts  showing  that  the  appellant's  in- 
testate was  in  the  exercise  of  ordinarv  care  when  he 
was  killed.  He  could  have  seen  the  approaching  train 
for  a  mile,  and  could  also  have  heard  the  noise  of  the 
train  in  time  to  have  avoided  danger.  There  is  no 
finding  that  he  did  or  did  not  look  or  listen,  or  that  he 
did  not  see  or  know  the  train  was  approaching  in  time 
to  have  avoided  the  danger.  For  all  that  is  shown  by 
the  special  verdict  he  saw  and  heard  the  train  ap- 
proaching and  neglected  to  go  from  the  track  until 
it  was  too  late.  Under  the  authorities  cited,  there- 
fore, the  failure  to  find  facts  showing  that  the  de- 
cedent was  without  fault  is  equivalent  to  a  finding 
against  appellant  on  this  issue.  It  is  evident,  there- 
fore, that  appellant  was  not  entitled  to  a  judgment  in 
his  favor,  unless  the  facts  found  show  that  the  api)el- 
VOL.  146—36 
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4ee  willfully  and  purposely  killed  the  decedent,  as  al- 
leged in  the  second  paragraph  of  complaint  When 
any  injury  is  willfully  inflicted  it  is  not  necessary  to 
prove  that  the  person  injured  was  free  from  contribu- 
tory negligence.  Brannen  v.  Kokomo,  etc.y  Oravel  Road 
Co.,  115  Ind.  115. 

Can  this  court  say,  as  a  matter  of  law  upon  the 
facts  found,  that  appellee  willfully  caused  the  death 
of  the  intestate? 

To  constitute  a  willful  injury  the  act  which  pro- 
duced it  must  have  been  intentional,  or  must  have 
been  done  under  such  circumstances  as  evinced  a  reck- 
less disregard  of  the  safety  of  others  and  a  willingness 
to  inflict  the  injury  complained  of.  Brannen  v.  Ko- 
komoy  etc.j  Oravel  Roady  supra,  and  cases  cited;  Penn- 
sylvania Co.  v.  Meyers,  Admx.,  136  Ind.  242;  Parker, 
Admr.y  v.  Pennsylvania  Co.,  134  Ind.  673;  Conner  v. 
Citizens^  Street  R,  R.  Co.,  ante,  430. 

The  special  verdict  shows  that  the  engineer  and  fire- 
man upon  the  approaching  train  could  have  seen,  the 
decedent  when  a  half  mile  from  where  he  was  killed, 
but  that  no  danger  signals  were  given  as  the  train 
approached  him.  It  is  not  found  or  shown  that  they, 
or  either  of  them,  saw  him,  or  knew  that  he  or  any 
one  else  was  at  work  on  or  near  the  track  before  he 
was  killed.  Neither  does  the  verdict  show  what  the 
decedent  was  doing,  as  the  train  approached,  or  when 
he  was  killed,  or  that  he  was  engaged  in  work  and  was 
so  absorbed  that  he  did  not  know  that  the  train  was 
approaching.  It  is  true,  that  in  answer  to  one  inter- 
rogatory the  jury  found  that  he  was  working  as  ap- 
pellee's section  man  in  ballasting  the  track.  But  the 
jury,  in  answer  to  other  interrogatories,  find  that 
there  was  no  evidence  showing  what  he  was  doing  at 
and  before  the  time  he  was  struck  by  the  train. 

Considering  these  interrogatories  and  the  answers 
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together,  the  jury  found  that  the  decedent  was,  on  the 
day  of  the  injury,  an  employe  of  the  appellee  and  en- 
gaged in  the  line  of  his  duty  as  a  section  hand  in  bal- 
lasting the  railroad  track  under  the  direction  of  thfe 
section  foreman,  but  that  at  the  time  he  was  struck  by 
the  train  the  jury  could  not  find  what  he  was  doing, 
because  there  was  no  evidence  of  what  he  was  doing 
at  that  time. 

For  all  that  appears  from  the  special  verdict,  the 
decedent  may  have  been  looking  at  the  train  as  it  ap- 
proached, and  appellee^s  employes  did  not  give  the 
danger  signal  for  the  reason  that  they  could  see  that 
the  decedent  was  looking  at  the  train  and  knew  that 
it  was  approaching  him.  Under  such  circumstances 
the  failure  to  give  the  danger  signal  would  not  be  neg- 
ligence. The  engineer  would  have  the  right  to  as- 
sume that  the  decedent  would  step  aside  in  time  to 
avoid  the  danger.  IndianapoliSj  etc.y  R.  R.  Co.  v.  Mc- 
Clareriy  Admr.y  62  Ind.  566.  If,  under  such  circum- 
stances, appellee's  train  ran  upon  the  decedent  and 
caused  his  death,  there  would  be  no  liability,  because 
appellee  would  not  be  guilty  of  even  negligence,  and 
the  decedent  would  be  guilty  of  negligence  contribut- 
ing to  his  injury. 

Under  the  rule  that  nothing  can  be  added  by  in- 
tendment, it  is  clear  that  we  cannot  say,  as  a  matter 
of  law  upon  the  facts  found,  that  the  death  of  appel- 
lant's intestate  was  willfully  and  purposely  caused  by 
appellee,  nor  even  by  its  negligence. 

The  judgment  is,  therefore,  affirmed. 
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Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Bates,  Administrator. 

[No.  17,857.    FUed  Nov.  11,  1890.    Rehearing  denied  Jan.  12,  1897.] 

Pleadinq. — Negligencc-^Complaint, — ^A  general  allegation  of  negli- 
gence in  a  complaint  is  sufficient  to  withstand  a  demurrer  for 
want  of  facts,  unless  the  contrary  appears  from  the  facts  pleaded. 
p.  666. 

Same. — Negligence, — Complaint. — ^ilfo^ion  to  Make  More  Spedflc-^ 
The  defendant  may  by  a  motion  to  make  more  speoifio  require 
plaintiff,  in  an  action  for  personal  injuries,  to  state  the  specific  acts 
or  omissions  of  the  defendant  which  constitute  the  negligence 
relied  upon.   pp.  666,  667. 

Railroads. — Must  Furnish  Beasonably  Safe  Cars  and  Other  Appli- 
ances. — Inspection. — It  is  the  duty  of  a  railroad  company  to  exer- 
cise ordinaiy  care  in  furnishing  reasonably  safe  cars  and  other 
appliances,  and  also  to  exercise  ordinary  care,  by  inspection  and 
repair,  to  keep  them  in  reasonably  safe  condition,  so  as  not  to 
unreasonably  expose  its  employes  to  unknown  and  extraordinary 
hazards,    p.  667. 

Same.  ^Not  Required  to  Furnish  Cars  and  Appliances  tJiat  are  Abso- 
lutely Safe. — A  railroad  company  is  not  required  to  furnish  cars  or 
appliances  that  are  absolutely  safe,  or  to  maintain  them  in  that 
condition.  The  company  is  not  an  insurer  of  the  aafetT"  of  the 
employes  against  injury,    p.  667 

SAMK,-^Impracticable  or  Unreasonable  Tests  of  Cars  and  Appliances 
Not  Required. — A  railroad  company  is  not  required  to  resort  to 
tests  of  cars  and  other  appliances  that  are  impracticable,  or  unrea- 
sonable and  oppres^ve,  or  which  would  be  incompatible  with  the 
proper  furtherance  of  its  business,    p.  668. 

Samb. — Duty  as  to  Inspection  of  Foreign  Cars. — The  duty  of  a  rail- 
road company  as  to  foreign  cars  received  in  regular  course  of  busi- 
ness for  transportation  over  its  lines  is  that  of  exercising  ordinary 
care  in  inspecting  the  same  to  see  if  they  are  in  reasonably  safe 
condition  of  repair,  and  if  found  to  be  out  of  repair,  to  put  them  in 
a  reasonably  safe  condition  of  repair,  or  notify  its  employes  of  the 
condition  of  such  cars.  A  greater  degree  of  care  would  be  required 
if  such  cars  were  old  or  obviously  defective,    pp.  668,  669. 

Same.— Receiving  Cars  of  Different  Construction, — Negligence. — ^A 
railroad  company  is  not  negligent  in  receiving  and  passing  over  its 
lines  cars  different  in  construction  from  those  owned  and  used  by 
itself,  if  the  same  are  not  out  of  repair,  or  in  such  a  defective  con- 
dition as  can  be  discovered  by  ordinary  care.   p.  670. 
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Sfbgial  Vbbdict.— TT/ien  it  Indtuies  MattevB  Outside  the  JMuea.— If 
the  special  verdict  of  the  jury  includes  findings  of  evidentiary  facts, 
conclusions  of  law,  and  matters  without  the  issues,  the  same  are  to 
be  disregarded  by  the  court  in  applying  the  law  to  the  facts  found. 
pp.  670,  67 L 

Railboai>&— iiurpecfion  of  Foreign  Car, — Special  Verdict — In  an  ac- 
tion against  a  railroad  company  for  the  death  of  a  brakeman  caused 
by  an  imknown  defect  in  the  couplings  of  a  foreign  car,  a  special 
verdict  found  that  the  couplings  were  apparently  in  proper  position 
and  in  good  repair,  that  the  defects  were  not  observable,  and  that 
deceased  had  no  notice  or  reason  to  think  said  couplings  were  in 
any  way  out  of  repair.  It  was  further  found  that  the  railroad  com- 
pany maintained  a  resident  car  inspector  whose  duty  it  was  to 
inspect  all  cars  before  placing  them  in  trains  of  said  company  at 
said  station;  that  said  inspector  made  a  hurried  and  superficial  test 
without  tools,  such  test  not  occupying  to  exceed  five  minutes,  by 
which  inspection  the  defects  were  not  discovered;  that  to  have 
made  an  efficient  and  proper  inspection  and  examination  would 
have  required  fifteen  minutes;  and  with  no  other  inspectioii  said 
car  was  ordered  into  said  train.  That  the  defective  condition  of 
said  couplings  could  easily  have  been  discovered  by  a  reasonable 
and  ordinary  inspection  thereof  by  said  inspector  if  competent  to 
make  the  same,  and  that  the  evidence  did  not  show  said  inspector 
to  have  been  competent.  Held,  that  the  facts  found  failed  to  show 
that  the  inspection  was  not  made  in  the  usual  and  ordinary  manner 
and  was  not  such  as  the  requirements  and  exigencies  of  commerce 
will  permit,    pp.  671-673. 

Same. — Presumption  as  to  Car  Inepector^a  Competency. — A  railroad 
company  is  not  required  to  prove  that  its  car  inspector  was  ''suffi- 
ciently skilled  and  competent"  to  act  at  a  particular  place.  Ck>m- 
petenoy  will  be  presumed  until  the  contrary  is  shown,  p.  67S. 

From  the  White  Circuit  Court.  Reversed. 

E.  C.  Field  and  W.  S.  Kinnan^  for  appellant. 

Artman  &  Lewis  and  Davidson  &  Storms^  for  ap- 
pellee. 

MoNKSi  C.  J. — Appellee's  intestate,  while  in  appel- 
lant's service  as  brakeman,  was  killed  when  in  the 
act  of  coupling  cars  upon  appellant's  road,  and  this 
action  was  brought  to  recover  damages  therefor  upon 
the  ground  that  his  death  was  caused  by  appellant's 
negligence. 
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Appellant's  demurrer  for  want  of  facts  to  the 
amended  complaint  was  overruled.  After  issue  was 
joined  the  cause  was  tried  by  a  jury  and  a  special  ver- 
dict returned. 

Appellant  moved  the  court  to  render  judgment  in 
its  favor  on  said  verdict,  which  motion  the  court  over- 
ruled and  rendered  judgment  in  favor  of  appellee. 

These  rulings  of  the  court  are  severally  assigned  as 
error. 

The  objections  urged  against  the  complaint  are  such 
as  could  only  be  presented  by  a  motion  to  make  more 
specific. 

It  has  been  uniformly  held  in  this  State  that  a  gen- 
eral allegation  of  negligence  is  sufficient  to  withstand 
a  demurrer  for  want  of  facts,  unless  the  contrary  ap- 
pears from  the  facts  pleaded,  and  that  under  such  al- 
legation the  facts  constituting  the  negligence  may  be 
given  In  evidence.  The  same  rule  applies  to  the  ayer- 
ment  that  the  injured  party  was  without  fault  or  neg- 
ligence. Pittsburgh^  etc.,  B.  W.  Co.  v.  AdaniSy  105 
Ind.  151;  City  of  Elkhart  y.  Witman,  122  Ind.  538; 
Cleveland^  etc.^  B.  W.  Co.  v.  Wyanty  100  Ind.  160; 
Hammond  v.  Schweitzer y  112  Ind.  246;  Louisvillej  etc., 
R.  W.  Co.  V.  Jones  J 108  Ind.  551,  and  cases  cited;  Town 
of  Bushville  V.  Adams,  107  Ind.  476,  67  Am.  Bep.  124. 

It  is  equally  well  settled  that  a  defendant  in  an 
action  for  personal  injuries  is  entitled  to  have  the 
complaint  state  the  specific  acts  oromissions  of  the  de- 
fendant which  constitute  the  negligence  relied  upon, 
as  well  as  all  the  surroundings  and  existing  condi- 
tions and  what  occurred  at  the  time  of  the  injury. 
Peerless  Stone  Co.  v.  Wray,  143  Ind.  574;  Pittsburgh, 
etc.,  B.  W.  Co.  Y.  Adams,  supra f  Pittsburgh,  etc., 
B.W.  Co.  V.  Hixon,  110  Ind.  226;  Cincinnati,  etc., 
B.W.  Co.  V.  Gaines,  104  Ind.  626;  64  Am.  Rep.  334; 
Town  of  Bushville  v.  Adams,  supra;  Louisville,  ete., 
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B.  W.  Co.  V,  Shankliriy  94  Ind.  297;  Louisville,  efc., 
B.  W.  Co.  V.  Krinning,  87  Ind.  351. 

While  this  is  true,  it  requires  a  motion  to  make 
more  specific  to  obtain  such  relief,  and  unless  such 
motion  has  been  made  and  overruled  and  proper  ex- 
ception saved,  no  question  can  be  presented  here  as.to 
such  matter.  The  court  did  not  err  in  overruling  the 
demurrer  to  the  amended  complaint. 

The  special  verdict  shows  that  appellant  received 
a  car  from  another  company  at  Frankfort,  Indiana, 
for  transportation  over  its  lines,  and  that  appellee 
was  injured  while  attempting  to  couple  the  same  to  a 
locomotive  on  appellant's  road* 

The  first  question  presented  by  the  motion  for  a 
judgment  on  the  special  verdict  in  favor  of  appellant 
is  as  to  the  liability  of  railroad  companies  to  employes 
for  injuries  occasioned  by  a  defect  in  foreign  cars  re- 
ceived only  for  transportation  over  its  lines. 

It  is  the  duty  of  a  railroad  company  to  exercise  or- 
dinary care  in  furnishing  reasonably  safe  cars  and 
olher  appliances,  and  also  to  exercise  ordinary  care  by 
inspection  and  repair  to  keep  them  in  reasonably  safe 
condition,  so  a«  not  to  unreasonably  expose  its  em- 
ployes to  unknown  and  extraordinary  hazards.  Lake 
Shore,  etc.,  B.  W.  Co.  v.  McCormich,  74  Ind.  440; 
Louisville,  etc.,  B.  B.  Co.  v.  Orr,  84  Ind.  50;  Louis- 
ville,  etc.,  B.W.  Co.  v.  Buck,  116  Ind.  666;  Cincin- 
nati, etc.,  B.  B.  Co.  v.  McMullen,  117  Ind.  439;  Hoo- 
sier  Stone  Co.  v.  McCain,  Advir.,  133  Ind.  231. 

The  railroad  company  is  not  required  to  furnish 
cars  or  appliances  that  are  absolutely  safe,  or  to  main- 
tain them  in  that  condition.  The  company  is  not  an 
insurer  of  the  safety  of  the  employes  against  injury. 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181.  Cincinnati, 
etc.,  B.W.  Co.  V.  Boesch,  126  Ind.  445;  Titus  v.  Bail- 
road  Co.,  136  Pa.  St.   618,  20  Am.  St.  944,  20  Atl. 
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617;  Washington  etc.y  Railroad  Co.  v.  McDadey  135 
U.  S.  554,  570,  and  cases  cited. 

The  company  is  not  liable  for  injuries  cansed  by 
hidden  defects  of  which  it  had  no  knowledge,  and  of 
which  it  could  not  have  known  by  the  exercise  of  or- 
dinary care. 

The  master  is  only  charged  with  knowledge  of  that 
which  by  the  exercise  of  ordinary  care  he  would  have 
discovered. 

He  is  not  required  to  resort  to  tests  that  are  im- 
practicable, or  unreasonable  and  oppressive,  or  which 
would  be  incompatible  with  the  proper  furtherance  of 
business,  and  which  are  only  required  to  insure  abso- 
lute safety.  Smith  v.  Chicago,  etc.,  R.  W.  (7o.,  42 
Wis.  520;  Grand  Rapids,  etc.,  R.  W.  Co.  v.  Huntly, 
38  Mich.  537,  546,  and  cases  cited;  DeOraff  v.  New 
York,  etc.yR.  W.  Co. ,  76  N.  Y.  125 ;  Lafflin  Y.BuffalOyetc, 
R.  W.  Co.,  106  N.  T.  136,  60  Am.  Eep.  433,  12  N.  E. 
599;  Flood  v.  W.  U.  Tel.  Co.,  131  N.  T.  603,  30  N. 
E.  196;  Phila.,  etc.,  R.  R.  Co.  v.  Hughes,  119  Pa.  St. 
301,  33  Am.  and  Eng.  R.  R.  Cases,  348,  and  note  13 
Atl.  286;  Wharton  on  Negligence,  p.  213. 

If  the  duty  of  inspection  has  been  performed  with 
ordinary  care  and  a  defect  is  found  afterwards  to  ex- 
ist, but  not  discovered  at  the  time,  the  master  is  not 
liable  for  an  injury  caused  thereby,  unless  he  had 
knowledge  of  such  defect.  Htill  v.  Hall,  .78  Me.  114,  3 
Atl.  38;  Nason  v.  West,  78  Me.  253,  3  Atl.  911;  Baldicin 
v.  St.  Louis,  etc.,  R.  W.  Co.,  68  la.  37,  25  N.  W.  918. 

The  duty  of  a  railroad  company  as  to  foreign  cars 
received  in  regular  course  of  business  for  transporta- 
tion over  its  lines  is  that  of  exercising  ordinary  care 
in  inspecting  the  same  to  see  if  they  are  in  reasonably 
safe  condition  of  repair,  and  if  found  to  be  out  of  re- 
pair to  put  them  in  a  reasonably  safe  condition  of  re- 
pair, or  notify  its  employes  of  the  condition  of  such 
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cars.  Appellant,  therefore,  owed  its  employes  the 
duty  of  making  proper  inspection  of  the  car  in  ques- 
tion, and  either  repairing  or  giving  notice  of  its  de- 
fects, if  any  were  found.  Chicago^  etc.,  R.  R.  Co.  v. 
Fry  J  131  Ind.  819;  Cincinnati^  etc.,  B.  R.  Co.  v.  Mc- 
Mullen,  supra;  Penn.,  etc.,  B.  W.  Co.  v.  Sears,  136 
Ind.  460;  Pittsburgh,  etc.,  B.  W.  Co.  v.  Adams, 
supra;  Louisville,  etc.,  B.  W.  Co.  v.  Wright,  116 
Ind.  878;  SaUm  Stone  Co.  v.  Oriffin,  139  Ind.  141. 

The  inspection  which  a  company  is  required  to 
make  of  such  a  car  is  not  merely  a  formal  one,  but 
should  be  made  with  ordinary  care,  that  is,  the  inspec- 
tion should  be  such  as  the  time,  place,  means  and  op- 
portunity, and  the  requirements  and  exigencies  of 
commerce  will  permit.  If  the  company  has  used  ordi- 
nary care  to  secure  comi>etent  inspectors  and  inspec- 
tion is  made  with  ordinary  care,  under  the  circum- 
stances, taking  into  consideration  the  time,  place, 
means  and  opi>ortunity  for  inspection,  and  the  defects, 
if  any  discovered,  are  repaired  or  due  notice  there- 
of given  to  the  employe,  the  duty  resting  upon  the 
company  is  discharged.  It  is  not  liable  for  injuries 
caused  by  hidden  defects  which  could  not  be  discov- 
ered by  such  inspection  as  the  exigencies  of  the  traflBic 
will  permit.    Chicayo,  etc.,  R.  W.  Co.  v.  Fry,  supra. 

The  company  receiving  such  foreign  car  is  not 
bound  to  repeat  the  tests  which  are  proper  to  be  used 
in  the  original  construction  of  the  car,  but  may  as- 
sume that  all  parts  of  the  car  which  appear  upon  ex- 
amination to  be  in  good  condition  are  in  such  condi- 
tion. BuJlon  V.  CMaigo,  etc.,  R.  W.  Co.,  54  Wis.  257, 11 
K  W.  Rep.  559,  41  Am.  Rep.  31. 

It  would  seem  that  if  such  car  were  old,  dilapidated, 
or  obviously  defective,  ordinary  care  would  require  a 
more  careful  inspection  than  if  there  was  nothing  un- 
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UBtial  in  its  appearance.  ChioagOf  etc.y  B.  W.  Go.  v.  Fry^ 
supruy  p.  327. 

A  railroad  company  is  not  negligent  in  receiving 
and  passing  over  its  lines  cars  different  in  construc- 
tion from  those  owned  and  used  by  itself,  if  the  same 
are  not  so  out  of  repair  or  in  such  a  defective  condi* 
tion  as  can  be  discovered  by  ordinary  care.  Baldwin 
V.  Railway  Co.,  50  la.  680;  hidianapolisj  etc.y  R.  R. 
Co.  V.  Flanigany  77  111.  365;  Kohn  v.  McNuUa,  147 
U.  S.  238y  and  cases  cited. 

It  is  insisted,  however,  by  appellant  that  "the  court 
held  in  Ncutz  v.  Jackson  Hill  Coal  and  Coke  Co.y  139  Ind, 
411,  that  inspectors  of  a  foreign  car  received  for  trans- 
portation are  fellow-servants  of  those  operating  the 
train."  The  cars  in  that  case  were  delivered  to  the 
Jackson  Hill  Coal  and  Coke  Co.,  the  appellee,  on  its 
switch,  by  a  railroad  company  for  the  purpose  of  per- 
mitting said  Jackson  Hill  Coal  and  Coke  Co.,  the  ap- 
pellee, to  load  them  with  coal.  Said  appellee  did  not 
receive  cars  for  transportation  over  any  line  of  rail- 
road, and  was  not  engaged  in  any  such  business  The 
rule  applicable  to  railroad  companies  in  regard  to  in- 
specting foreign  cars  did  not  therefore  apply  to  the 
appellee  in  that  case.  McMvlJen  v.  Carnegie^  158  Pa. 
St  518,  23  L.  R  A.  448,  27  Atl.  1043. 

Appellant  insists  that  the  special  verdict  does  not 
find  facts  from  which  the  court  can  say  that  the  in- 
spection made  was  not  such  as  is  usually  made  by  or- 
dinarily careful  and  prudent  inspectors  under  like 
circumstances,  and  that,  therefore,  as  there  is  no  find- 
ing of  facts  showing  the  want  of  ordinary  care  on  the 
part  of  appellant,  the  judgment  should  have  been  ren- 
dered on  the  verdict  in  favor  of  appellant. 

The  purpose  of  the  special  verdict  is  that  the  jury 
may  find  the  facts  within  the  issues  made  by  the 
pleadings,  and  the  court  then  declares  the  law  there- 
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on.  If  the  special  verdict  includes  findings  of  evi- 
dentiary facts,  conclusions  of  law  and  matters  with- 
out the  issues,  the  same  are  to  be  disregarded  by  the 
court  in  applying  the  law  to  the  facts  found. 

That  part  of  the  special  verdict  essential  to  the  de- 
termination of  this  question  is  as  follows: 

"Thirteenth.  When  standing  upon  the  track,  the 
drawbar  and  couplings  of  said  oil-tank  car  were  ap- 
parently in  proper  position,  and  in  good  repair,  and 
the  defects  and  lack  of  repair  were  not  observable  to 
said  Douglas,  nor  did  he  have  any  notice  or  reason  to 
think  that  said  drawbar  or  couplings  were  in  any  way 
insufficient  or  out  of  repair.  They  could  only  have 
been  ascertained  by  close  inspection  under  the  car. 

"Fourteenth.  At  said  station,  Frankfort,  the  defend- 
ant maintained  a  resident  car  inspector,  whose  duty  it 
was  to  inspect  all  cars  of  defendant  and  of  other  com- 
panies, before  placing  them  in  the  trains  of  defend- 
ant at  said  station;  that  said  inspector  did  inspect 
said  car,  but  only  superficially  and  hurriedly,  by  look- 
ing it  over  without  tools  or  other  manual  tests,  occupy- 
ing not  to  exceed  five  (5)  minutes  in  said  inspection, 
and  failing  to  discover  the  condition  and  need  of  re- 
pair of  said  drawbar  and  attachments;  that  to  have 
made  an  efficient  and  proper  inspection  and  examina- 
tion thereof  would  have  required  not  less  than  fifteen 
minutes,  and  with  no  other  inspection,  said  car  was 
ordered  into  said  train.  The  defective  condition  of 
said  drawbar  and  attachments  could  have  easily  been 
discovered  by  a  reasonable  and  ordinary  inspection 
thereof  by  said  inspector  if  competent  to  make  the 
same,  but  said  inspector  did  not  make  the  same,  and 
it  has  not  been  shown  by  the  evidence  that  said  in- 
spector was  sufficiently  skilled  and  competent  to 
make  the  same.'' 
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This  court  cannot  say,  as  a  matter  of  law,  that  the 
ear  could  not  have  been  inspected  properly  in  less 
than  five  minutes,  or  that  it  was  necessary  to  use 
"tools  or  other  manual  tests."  Neither  are  there  any 
facts  found  from  which  we  can  determine  whether  the 
standard  of  inspection  designated  as  an  "efficient  and 
proper  inspection  and  examination  thereof"  and  "a 
reasonable  and  ordinary  inspection  thereof"  is  the  one 
required  by  the  law. 

In  making  an  inspection  it  is  the  duty  of  the  in- 
spector to  use  the  usual  and  ordinary  tests,  such  tools 
as  persons  of  ordinary  prudence  use,  if  any,  under  like 
circumstances.  No  man  is  held  to  a  higher  degree  of 
skill  or  care  than  a  fair  average  of  his  trade  or  pro- 
fession, and  the  standard  of  due  care  is  the  conduct 
of  the  average  prudent  man.  If  the  inspection  is  made 
in  the  usual  and  ordinary  way,  the  way  commonly 
adopted  by  those  in  like  business,  it  cannot  be  said 
that  it  was  done  negligently.  In  determining  whether 
an  inspection  was  made  with '  ordinary  care,  a  jury 
can  only  find  facts  showing  whether  the  same  was 
made  in  the  usual  and  ordinary  manner,  the  one  com- 
monly adopted  by  men  of  ordinary  care  and  prudence 
engaged  in  the  same  business  under  like  circum- 
stances. If  it  was  so  performed  it  was  made  with 
due  care,  and  a  jury  cannot  be  permitted  to  say  that  it 
was  negligent.  They  cannot  be  allowed  to  set  up  a 
standard  which  shall  in  effect  dictate  the  customs  or 
control  the  business  of  a  communitv.  Titus  v.  Rail- 
way  Co.y  supra;  Iron-Ship  Building  Worlcs  v.  Nuttallj 
119  Pa.  St.  149, 13  Atl.  65;  Tuttle  v.  Detroit,  etc.,  R.  W. 
Co.y  122  U.  S.  189. 

The  finding  "that  to  have  made  an  efficient  and 
proper  inspection  and  examination  thereof  would 
have  taken  fifteen  »minutes,"  is  a  mere  conclusion. 

The  standard  thus  fixed  by  the  jury  may  be  pred- 
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icated  upon  the  proposition  that  such  searching  and 
critical  inspection  must  be  made  as  would  insure  ab- 
solute safety  to  the  employes.  This,  as  we  have  shown, 
is  not  required.  Facts,  not  conclusions,  must  be 
stated.  The  special  verdict  should  state  such  facts  as 
would  show  whether  the  inspection  made  was  such  as 
is  usually  made  under  like  circumstances  by  inspect- 
ors of  ordinary  care  and  prudence,  and  this  would  in- 
clude all  facts  showing  whether  the  inspection  was 
such  as  the  time,  place,  means,  opportunity,  and  the 
requirements  and  exigencies  of  the  traflftc  will  permit 

The  special  verdict  does  not  state  any  facts  showing 
that  the  car  inspector  was,  incompetent  Appellant 
was  not  required  to  prove  that  the  car  inspector  was 
"sufficiently  trilled  and  competent"  to  act  as  in- 
spector at  Frankfort.  The  presumption  in  this  case 
is  that  he  was  competent  until  the  contrary  is  shown. 
Evansvillej  f/c\,  R.  R.  Co.  v.  Tohilly  Admx.j  143  Ind.  49; 
Etxmsvilley  etc.^  R.  R.  Co.  v.Duel^  134  Ind.  156,  and  cases 
cited. 

The  presumption  is  that  appellant  exercised  ordi- 
nary care  in  the  selection  of  the  car  inspector  with 
reference  to  fitness  and  competency,  and  that  the  car 
was  inspected  with  ordinary  care;  that  is,  the  inspec- 
tion was  such  as  the  time,  place,  means,  opportun- 
ity, and  requirements  and  exigencies  of  commerce 
would  reasonably  permit.    Disregarding  the  improper 

matters  contained  in  the  special  verdict,  the  facts  set 
forth  do  not  overcome  or  contradict  this  presumption* 

It  follows  that  the  court  erred  in  rendering  judg- 
ment in  favor  of  appellee. 

It  is  claimed  by  appellant  that  the  case  made  by  the 
verdict  does  not  correspond  with  the  allegations  or 
theory  of  the  complaint  As  the  cause  must  be  re- 
versed for  other  reasons,  and  the  complaint  may  be 
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amended  before  another  trial,  it  is  not  necessary  for  us 
to  determine  this  question. 

We  think  justice  requires  that  instead  of  directing  a 
judgment  upon  the  verdict  that  a  new  trial  be 
awarded. 

Judgment  reversed,  with  instructions  to  award  a 
new  trial,  with  leave  to  amend  the  complaint,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


Oraiq  v.  Bennett. 

[No.  17,934.    Filed  January  18,  1897.] 

146    5741 

1 148  STi]  Ejectment. — Plaintiff  Must  Have  Title  at  Commencement  of  Action. 

fifii  itt  — ^^  order  to  maintain  an  action  for  the  possession  of  real  estate 

158  5iy  the  plaintiff  must  have  title  at  the  commencement  of  the  action. 

140  ^  A  finding  that  plaintiff  became  the  owner  at  a  time  prior  to  the 

commencement  of  the  action  is  not  sufficient. 

1162  641  Special  FiNDma. — Nothing  Added  hy  Inference, — Nothing  can  be 

i46~^\  added  to  a  special  finding  of  facts  by  inference  or  intendment. 

IS--^^  SAME.~Xata  and  Fact— Cannot  Aid  Ea^h  O^/ier.— The  statement  of 

146   574!  a  fact  or  facts  in  the  conclusion  of  law  cannot  make  the  special 
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:        finding  good  which  fails  to  find  such  fact  or  facts. 

From  the  Marshall  Circuit  Court  Reversed. 
J.  D.  McLareUf  for  appellant. 
Samuel  Parker^  for  appellee. 

McCabe,  J. — Appellee  sued  the  appellant  to  recover 
possession  of  two  acres  of  land  situate  in  Marshall 
county. 

The  issue  made  by  the  answer  of  general  denial  was 
tried  by  the  court  Upon  proper  request  the  court 
made  a  special  finding  of  the  facts,  upon  which  it 
stated  conclusions  of  law.  The  court  rendered  judg- 
ment in  favor  of  the  plaintiff  upon  the  special  finding 
pursuant  to  the  conclusions  of  law. 
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The  errors  assigned,  among  other  things,  call  in 
question  the  conclusions  of  law. 

The  only  finding  as  to  plaintiff's  title  was  that:  '^On 
December  26,  1854,  the  plaintiff,  Sarah  H.  Bennett, 
became  the  owner  in  fee-simple  by  conveyance  from 
James  I.  Bering  of  the  entire  north  half  of  lot  40,  in 
what  is  known  as  Bering's  partition  plat  or  east  addi- 
tion to  the  town  of  Plymouth,  being  part  of  section 
13,  Michigan  road  lands,  in  Marshall  county,  Indiana." 

The  allegation  in  the  complaint  is  that  the  plaintiff 
is  the  owner  in  fee-simple  and  entitled  to  the  posses- 
sion of  the  premises,  describing  them.  That  means 
at  the  present  time. 

The  plaintiff,  in  order  to  maintain  such  an  action, 
must  have  title  at  the  commencement  of  the  action. 
Inge  v.  Oarrettj  38  Ind.  96;  Newell  on  Ejectment,  pp. 
360, 361;  Tyler  on  Ejectment,  pp.  773,  820.  And  it  has 
been  held  insufficient  to  allege  title  at  some  previous 
time.  Wintermute  v.  Reescy  84  Ind.  308;  Brown  v.  Brown^ 
133  Ind.  476.  But  appellee's  counsel  contends  that  the 
finding  being  that  she  owned  the  premises  in  fee- 
simple  in  1854,  about  forty  years  prior,  that  the  pre- 
sumption must  be  indulged  that  that  state  of  title  still 
continues. 

But  it  has  long  been  an  established  rule  in  this 
court  that  nothing  can  be  added  to  a  special  verdict 
by  inference  or  intendment.  Lake  Shore^  etc.j  R.  W. 
Co.Y.  Stupak,  123 Ind.  210,  228;  Pittsburgh,  etc.  R.  R. 
Co.  V.  Spencer,  98  Ind.  186;  Buchanan,  v.  Milligan, 
108  Ind.  483;  Nohlesville,  etc.,  Co.  v.  Loehr,  124  Ind. 
79;  Town  of  Freedom  y.  Norris,  128  Ind.  377;  Louis- 
ville, etc.,  R.  W.  Co.  V.  Miller,  141  Ind.  533;  Fisher, 
Admr.,  v.  Louisville^  etc.,  R.W.  Co.,  ante,  558. 

It  is  true,  that  proof  that  the  plaintiff  owned  the 
premises  forty,  or  any  other  number  of  years  prior  to 
the  trial,  is  sufficient  to  warrant  the  inference  that 
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she  still  continues  the  owner  in  the  absence  of  evi- 
dence that  she  has  since  ceased  to  be  such  owner.  But 
that  inference  is  an  inference  of  fact,  and  not  one  of 
law,  and  must  be  found  by  the  trier  of  the  facts.  The 
court  cannot  draw  that  inference,  because  when  the 
court  tries  the  case  it  acts  as  a  jury,  and  it  is  the  ex- 
clusive trier  of  the  facts. 

There  was  no  finding  that  the  plaintiff  was  entitled 
to  the  possession.  But  counsel  for  appellee,  in  answer 
to  this  point  made  by  appellant's  counsel,  refers  to  the 
conclusions  of  law  as  furnishing  a  sufficient  finding 
of  that  fact 

The  conclusions  of  law  are  as  follows:  "Upon  the 
foregoing  facts  the  court  finds  for  the  plaintiff  that 
she  is  now  and  was  the  owner  and  entitled  to  posses- 
sion of  the  real  estate  described  in  her  complaint  here- 
in at  the  commencement  of  this  action,  and  that  the 
same  has  been  wrongfully  detained  by  the  defendant 
from  plaintiff;  that  the  plaintiff  is  entitled  to  judg- 
ment in  the  sum  of  $24.00  for  the  detention  thereof." 

Whether  the  foregoing  statement  contains  any  con- 
clusion of  law  at  all  may  admit  of  some  question.  Be 
that  as  it  may,  it  contains  a  statement  of  several  facts 
that  ought  to  have  been  found  in  and  among  the  spe- 
cial findings  of  fact.  But  it  is  settled  law  in  this  State 
that  the  statement  of  a  fact  or  facts  in  the  conclusions 
of  law  cannot  make  the  special  finding  good  which 
fails  to  find  such  fact  or  facts.  Stalcup  v.  Dixon^  136 
Ind.  9,  and  authorities  cited. 

Therefore,  we  are  constrained  to  hold  that  there  is 
no  finding  that  the  plaintiff  was  entitled  to  possession. 
Without  such  a  finding  the  plaintiff  was  not  entitled 
to  judgment  recovering  possession.  Pittsburg^  ete.,  R. 
W.  Co.  V.  O^BHeyiy  142  Ind.  218,  and  cases  there  cited; 
Roots  V.  Becky  109  Ind.  472;  Wilson  v.  Johnson,  145 
Ind.  40. 
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There  are  other  questions  discussed  by  counsel,  but 
they  may  not  arise  on  another  trial. 
.  The  circuit  court  erred  in  its  conclusions  of  law. 

Under  the  circumstances  of  this  case  as  disclosed 
by  the  special  findings  and  conclusions  of  law,  justice 
will  be  best  subserved  by  awarding  a  new  trial. 

The  judgment  is  therefore  reversed,  with  directions 
to  award  a  new  trial. 


Thb  City  op  Decatur  v.  The  Grand  Rapids  and       lue  5771 
Indiana  Railroad  Company  et  al.  liS  m] 

[No.  17,896.    Filed  January  14,  1897.] 

Pbaotiob. — Answer. —  Demurrer, —  Harrrilesa  Error. — ^An  erroneous 
ruling  in  sustaining  an  answer  against  a  demurrer  is  harmless 
error  if  the  judgment  upon  the  merits  is  in  favor  of  the  plaintiff 
upon  the  issue  tendered  by  such  answer. 

Pleadinq. — Municipal  Corporation. —  Condemnation  of  Land  for 
Street  Purposes. — Answer. — Statute  Construed. — Under  section  8643 
Bums'  R.  S.  1894  (R.  S.  1881,  8180),  providing  for  appeals  from  pro- 
ceedings for  the  condemnation  by  cities  of  lands  for  street  pur- 
poses, an  answer  by  appellant  objecting  to  the  amount  of  damages 
assessed  as  being  too  small,  and  demanding  an  increased  amount 
of  damages  will  be  sufficient  as  against  a  demurrer. 

Appeal. — Ixmghahd  Manuscript  of  Evidence. — When  Filed. — The 
longhand  manuscript  of  the  evidence  must  be  filed  with  the  clerk 
of  the  trial  court  before  it  is  made  part  of  the  record. 

Same. — Where  Judgment  is  in  Excess  of  Demand. — Presumption  on 
Appeal. — ^Where  the  amount  of  the  judgment  rendered  is  in  excess 
of  the  demand  in  the  pleadings,  the  questional!  be  treated  on  ap- 
peal as  if  the  pleading  had  been  amended  to  conform  to  the  proof. 

From  the  Adams  Circuit  Court.  Affirmed. 
Mann  &  Beatty,  for  appellant 
Zollars  &  Warden,  for  appellees. 

Hackney,  J. — The  appellees,  The  Grand  Bapids  & 
Indiana  Railroad  Company  and  The  Cincinnati,  Rich- 
VoL.   146—37 
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mond  &  Ft.  Wayne  Railroad  Company,  appealed  to 
the  lower  court  from  an  assessment  of  fSOO.OO  dam- 
ages, by  the  authorities  of  the  appellant,  occasioned 
by  the  extension  of  Madison  street  in  said  city  across 
the  yards  and  right-of-way  of  the  latter  company, 
whose  line  was  operated  by  the  former.  In  the  lower 
court  a  trial  resulted  in  a  finding  and  judgment  in 
favor  of  the  appellees  for  $5,100.00,  and  from  that 
judgment  said  city  prosecutes  this  appeal. 

The  action  of  the  circuit  court  in  overruling  the  ap- 
pellant's demurrers  to  the  first,  second,  and  fourth  an- 
swers of  the  appellees,  and  in  overruling  a  motion  by 
the  appellant  for  a  new  trial  are  assigned  as  error. 

The  first  answer  described  the  land,  alleged  its 
ownership  by  the  appellees,  and  that  damages  had 
been  assessed  in  the  sum  of  $500.00,  when  in  fact  said 
land  and  the  appellees  would  be  damaged  in  the  sum 
of  $5,000.00.  The  second  answer  pleaded  the  occu- 
pancy, by  the  appellees,  of  the  land  in  question  for 
twenty-five  years,  the  construction  thereon  of  one 
main  line  and  three  side  tracks  and  switches  and  the 
building  of  a  structure  from  which  to  load  and  unload 
freight,  all  occupying  the  land  to  be  crossed  by  said 
street. 

The  fourth  answer  alleged  the  vacation,  by  the  city, 
of  said  street,  at  the  point  of  crossing,  to  induce  the 
location  of  the  railway  and  the  establishment  of  said 
yards;  that  the  Boad  and  yards  were  located  at  the 
point  in  question  by  reason  of  the  vacation  of  the 
street;  that  no  necessity  existed  for  the  extension  of 
the  street,  but  that  it  was  urged  for  the  advancement 
of  the  values  of  private  property,  and  that  the  dam- 
age which  would  accrue  to  the  companies  could  not 
be  adequately  compensated. 

The  second  and  fourth  answers  were  drawn  upon 
the  theory  that  the  appellant  should  be  barred  of  any 
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right  to  condemn  the  land  or  to  enforce  an  easement 
across  it  for  street  purposes.  The  finding  and  judg- 
ment of  the  court  were  in  favor  of  the  appellant  as  to 
the  opening  of  the  street,  and  the  correctness  of  that 
holding  is  in  no  manner  involved  in  this  appeal.  As 
to  the  appellees,  in  addition  to  the  appropriation  of 
the  way,  it  was  adjudged  that  they  "have  and  recover 
of  and  from  the  plaintiff  the  sum  of  $5,100.00,  as  here- 
inafter provided,  as  damages  for  and  on  account  of  the 
loss  of  storage  room  for  cars  on  the  strip  of  ground 
hereinbefore  described,  in  the  sum  of  |5,000.00,  and 
on  account  of  the  destruction  of  one  loading  dock,  in 
the  sum  of  flOO.OO,  and  the  aggregate  sum  of  $5,- 
100.00." 

If  the  rulings  upon  said  two  answers  were  erro- 
neous we  are  unable  to  observe  any  harm  resulting  to 
the  appellant  therefrom.  It  is  the  settled  practice 
that  an  erroneous  ruling  in  sustaining  an  answer 
against  a  demurrer  will  not  constitute  reversible  error 
if  the  judgment  upon  the  merits  is  in  favor  of  the 
plaintiff  upon  the  issue  tendered  by  such  answer.  Mc- 
OomasY.  H(zas,  93  Ind.  276;  State,  etc.,  v.  Julian,  98 
Ind.  292;  Foster  v.  Bringham,  99  Ind.  605;  Butt  v. 
Butt,  118  Ind.  31;  Indianapolis,  etc.,  B.W.  Co.  y. 
Center  Tp.,  143  Ind.  63;  Miller  v.  McDonald,  139  Ind. 
465;  Miller  v.  Bapp,  135  Ind.  614;  Evansville,  etc., 
R.  JR.  Co.  V.  Maddux,  134  Ind.  571. 

As  to  the  first  paragraph  of  answer,  it  is  insisted 
that,  under  section  3643,  Burns'  K.  S.  1894  (R.  S.  1881, 
3180),  the  appellees  w^ere  required  to  "state  specific- 
ally the  grounds"  of  their  "objection  to  the  proceed- 
ings of  the  common  council  and  commissioners;"  and 
that  as  this  was  a  special  proceeding,  where  the  ordi- 
nary rules  of  practice  do  not  obtain,  a  general  claim 
for  damages  was  insufficient. 

The  statute  referred  to  further  provides  that  "The 
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transcript  of  the  proceedings  of  the  common  council 
and  commissioners  shall  be  considered  as  the  com- 
plaint; and  the  written  statement,  to  be  filed  by  the 
appellant  as  aforesaid,  shall  be  in  the  nature  of  an  an- 
swer or  demurrer.  Issues  of  law  and  of  fact  may  be 
formed,  tried  and  determined  as  in  other  actions  at 
law."  The  latter  provision  determines  very  clearly  that 
an  answer  sufficient  to  present  an  issue  in  other  ac- 
tions at  law  would  be  sufficient  in  proceedings  of  this 
character,  unless  it  may  be  said  that  under  the  former 
provision  any  answer  objecting  to  the  damages  as- 
sessed must  be  so  specific  as  to  point  out  the  particular 
injuries  sustained  and  the  elements  of  damages 
claimed.  We  do  not  think  that  this  provision  of  the 
statute  makes  such  requirement  In  the  appeal  to  the 
circuit  court  "the  regularity  of  the  proceedings  of  the 
commissioners,  and  the  questions  as  to  the  amount  of 
benefits  or  damages  assessed  may  be  tried,"  and  the 
answer  shall  "state  specifically  the  grounds  of  *  *  * 
objection."  Perhaps  an  answer  generally  objecting 
to  the  condemnation  and  to  the  damages  assessed 
would  not  comply  with  the  statute,  but  when  it  is  an- 
swered that  the  appellant  is  dissatisfied  with  the  dam- 
ages assessed  and  demands,  an  increased  amount  of 
damages  it  will  be  sufficient  as  against  a  demurrer. 
Such  pleading  must  be  considered  in  the  light  of  the 
complaint,  the  character  of  the  demand,  the  uses  to  be 
made  of  the  property,  and  the  uses  to  which  it  is  al- 
ready subjected.  When  so  considered,  the  general  al- 
legation of  injury,  or  loss  of  property  and  the  damage, 
will  be  sufficient  to  withstand  a  demurrer.  If  a  more 
specific  answer  is  desired  it  should  be  sought  by  the 
usual  means  of  a  motion  to  make  more  specific 

Appellees  object  to  a  consideration  of  any  question 
depending  upon  the  evidence,  and  insist  that  the  evi- 
dence is  not  properly  in  the  record. 
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The  original  longhand  manuscript  of  the  evidence 
iB  embodied  in  the  transcript,  and  its  filing,  prior  to 
its  incorporation  in  the  bill  of  exceptions,  is  ques- 
tioned. By  order-book  entry  it  appears  that  Judgment 
was  rendered  January  18,  1896,  on  the  same  day  a 
motion  for  a  new  trial  was  overruled,  and  a  bill  of 
exceptions  upon  that  ruling  was  filed,  the  longhand 
manuscript  was  filed  and  a  bill  of  exceptions  contain- 
ing said  manuscript  was  filed.  That  part  of  the  entry 
disclosing  such  filings  is  as  follows:  ^^ Which  said  bill 
of  exceptions  are  [is]  here  now,  in  open  court,  signed, 
sealed,  filed  and  made  a  part  of  the  record  in  this 
cause.  Also  the  plaintiff  files  the  longhand  manu- 
script of  the  evidence  taken  in  this  cause  by  the  of- 
ficial reporter.  *  *  Plaintiff  also  tenders  her  bill  of 
exceptions,  number  three,  containing  the  original 
longhand  manuscript  of  the  evidence  taken  in  this 
cause,  in  these  words,"  then  follows  a  bill  of  excep- 
tions, reciting  a  trial  on  the  22d  day  of  February,  1895, 
in  a  cause  entitled  in  the  name  of  this  appellant 
against  one  of  these  appellees,  and  not  signed  until 
the  18th  day  of  February,  1896.  Following  the  bill 
said  order-book  entry  of  January  18,  1896,  concludes 
as  follows:  "Which  said  bill  of  exceptions  are  [is] 
here  in  open  court  signed,  sealed,  filed  and  made  a 
part  of  the  record  in  this  case."  A  previous  order- 
book  entry  showed  that  the  trial  in  this  cause  had 
taken  place,  and  the  finding  was  entered  on  the  4th 
day  of  November,  1895. 

Passing  this  confusion  of  dates,  which  probably 
shows  that  the  filing  of  the  bill  containing  the  evi- 
dence was  thirty  days  before  the  bill  was  signed,  as 
it  disclosed  upon  its  face,  and  accepting  the  only 
theory  open  to  the  appellant,  that  the  filing  of  the  bill 
was  on  the  18th  day  of  February,  instead  of  the  18th 
day  of  January,  as  the  order-book  states  by  mistake. 
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then  the  filing  of  the  bill  and  the  longhand  manu- 
script appear  to  have  been  concurrent  acts,  and  it  does 
not  appear,  as  required  by  the  statute,  Bums'  R  8. 
1894,  section  1476,  that  the  manuscript  was  filed  be- 
fore it  was  incorporated  in  the  bill.  See  DeHart  v. 
Boardj  efc,  143  Ind.  363;  Joseph  v.  WiW,  aw^e,  249,  and 
cases  there  cited. 

These  cases  hold  that,  where  the  question  is  made, 
it  must  affirmatively  appear  from  the  record  that  the 
longhand  manuscript  was  filed  before  it  was  filed  as 
a  part  of  the  bill  of  exceptions.  In  the  present  case, 
no  file  mark  or  certificate  is  given  aiding  the  conten- 
tion that  the  manuscript  was  filed  prior  to  the  filing 
of  the  bill. 

Two  of  the  causes  assigned  for  a  new  trial  were: 
"3.  The  damages  assessed  by  the  court  are  excessive. 
4.  The  assessment  of  the  amount  of  recovery  is  erro- 
neous, being  too  large." 

If  the  first  of  these  causes  raises  any  qnestion  in 
this  case,  which  may  well  be  doubted,  White  v.  Me- 
QreWj  129  Ind.  83,  it  must  depend  upon  the  evidence, 
which,  as  we  have  seen,  is  not  in  the  record. 

Of  the  second  of  said  causes,  it  is  simply  said  that 
the  recovery,  |5,100.00,  was  |100.00  in,  excess  of  the 
demand  made  in  the  answer.  In  such  case  this  court 
will  treat  the  question  as  if  the  pleading  had  been 
amended  to  meet  the  amount  of  damages  proven  and 
found  in  favor  of  the  appellee.  McKmney  v*  SkUe^ 
ex  rel.y  117  Ind.  26;  White  v.  SteUwagoriy  54  Ind.  186; 
Webb  V.  Thompson^  23  Ind.  428;  Kettry  v.  Thumma^ 
9  Ind.  App.  498. 

The  record  presenting  no  available  error  the  judg- 
ment is  affirmed. 
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[No.  17,971.     Filed  Sept.  25,  1896.     Rehearing  denied  Jan.  14, 1897.] 

Pleadino. — Amended  Complaint. — A  complaint  to  rescind  a  con- 
tract for  the  dissolution  of  a  partnership  on  account  of  fraud,  and 
for  the  appointment  of  a  receiver,  may  be  amended  so  as  to  become 
a  complaint  for  damages  for  fraud  alleged  to  have  been  perpetrated 
by  defendant. 

Election  of  Remedies. — WTien  Ptoaeeution  of  Concurrent  Remedy 
is  Barred, — The  prosecution  of  one  remedy  must  either  be  pending 
or  have  been  prosecuted  to  final  determination  to  bar  or  exclude 
another  concurrent  remedy  for  the  same  right. 

Supreme  Court. — Its  Dedsiona  Binding  on  AH  Courts  of  the  State. — 
A  decision  of  the  Supreme  Ck>urt  is  not  only  binding  on  all  the  in- 
ferior courts  in  the  State,  but  it  is  binding  on  the  Supreme  Court 
imtil  the  decision  is  overruled. 

From  the  Montgomery  Circuit  Court.  Reversed. 

M.  E.  Clodfeltery  for  appellant. 

O.  W.  Paul  and  H.  D.  Van  Cleave^  tot  appellee. 

McCabe,  J. — ^The  errors  assigned  in  this  case  are 
based  on  the  action  of  the  circuit  court  in  overruling 
a  demurrer  to  the  fourth  paragraph  of  the  defendant's 
answer  and  sustaining  a  demurrer  to  the  second  para- 
graph of  the  plaintiff's  reply.  The  ground  of  each  de- 
murrer was  want  of  sufficient  facts. 

It  appears,  from  the  fourth  paragraph  of  the  an- 
swer and  the  record,  that  the  complaint  to  which  it  is 
addressed  is  an  amended  complaint ;  and  it  seeks  to  re- 
cover damages  for  fraud  alleged  to  have  been  perpe- 
trated by  the  defendant,  appellee,  upon  the  appellant 
in  a  contract  of  dissolution  of  an  alleged  partnership 
between  them  in  the  hardware  business. 

It  also  appears  that  the  original  complaint,  before 
it  was  amended,  sought  to  rescind  the  same  contract 


684  SUPEEME  COURT  OP  INDIANA, 

Cohobn  17.  Fisher. 

on  account  of  the  fraud,  and  asked  for  the  appoint- 
ment of  a  receiver.  These  facts  are  alleged  at  great 
lengthy  and  that  the  court  refused  to  appoint  a  re- 
ceiver. The  answer  seeks  to  bar  the  amended  com- 
plaint because  in  the  original  complaint  the  remedy 
sought  was  a  rescission  of  the  contract  on  account  of 
fraud,  and  in  the  amended  complaint  the  remedy  in- 
voked was  to  recover  damages  on  account  of  the  al- 
leged fraud. 

In  support  of  the  ruling  of  the  circuit  court  it  is  con- 
tended that  the  two  remedies  are  inconsistent,  and 
that  one  having  been  adopted  the  other  cannot  be  re- 
sorted to,  and  appellee  cites  in  support  of  his  conten- 
tion BuscJier  v.  Knappj  Admr.y  107  Ind.  340.  That  was  a 
case  where  a  suit  to  review  a  judgment  resulted  unsuc- 
cessfully, and  the  defendant  in  the  judgment  sought 
to  be  reviewed  appealed  from  the  original  judgment 
It  was  there  incidentally  said,  "that  a  party  cannot 
prosecute  an  appeal  and  a  suit  to  review,  but  must 
elect  between  these  two  remedies."  Citing  Traders 
Ins.  Co.  V.  Ciirpenter^  85  Ind.  350;  Klebar  v.  Town  of 
Corydony  80  Ind.  95;  Searle  v.  Whippermatiy  79  Ind.  424; 
DunJcle  v.  Elfdon^  71  Ind.  585. 

Another  case  cited  by  counsel  is  the  recent  case  of 
American  Furniture  Co.  v.  Tmcn  of  Batesvilkj  139  Ind. 
77,  where  it  is  said :  "If  there  are  concurring  effectual 
remedies,  the  choice  and  uninterrupted  prosecution  of 
one  excludes  the  other."  To  the  same  effect  are  all  the 
cases,  namely,  the  prosecution  of  one  remedy  must 
either  be  pending  or  have  been  prosecuted  to  final  de- 
termination to  bar  or.  exclude  another  comcurrent 
remedy  for  the  same  right. 

The  amendment  of  the  complaint  superseded  the 
original  complaint.  Therefore,  the  remedy  invoked 
therein  is  not  being  prosecuted  to  determination.  The 
exact  question  here  involved  was  decided  adversely  to 


NOVEMBER  TERM,  1896— Vol.  146.        586 

Cohoon  V.  Fisher. 

the  contention  of  appellee  in  Nysetcander  v.  Lowmarij 
124  Ind.  584,  except  that  the  appointment  of  a  receiver 
was  not  asked  for  in  that  case.  The  amended  com- 
plaint before  us  asked  the  appointment  of  a  receiver. 

The  refusal  to  appoint  a  receiver  under  it  was  a 
mere  interlocutory  order,  a  mere  incident  to  the  main 
case,  and  was  not  an  adjudication  on  the  merits  of  the 
remedy  invoked  in  the  original  complaint.  Naylor  v. 
Sidenery  106  Ind.  179.  The  fourth  paragraph  of  the  an- 
swer, therefore,  did  not  state  facts  sufficient  to  consti- 
tute a  defense  to  the  amended  complaint. 

The  circuit  court  erred  in  overruling  the  demurrer 
to  the  fourth  paragraph  of  the  answer.  We  need  not, 
and  do  not  consider  the  sufficiency  of  the  second  para- 
graph of  the  reply,  as  it  was  addressed  to  the  fourth 
paragraph  of  the  answer,  which  we  have  held  bad. 

The  appellee  has  assigned  cross-errors,  but  it  does 
not  appear  when  that  was  done.  Rule  4  of  this  court 
requires  cross-errors  to  be  assigned  within  sixty  days 
after  the  submission  of  the  cause.  For  this  reason  we 
do  not  consider  the  cross-errors. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  fourth  paragraph  of  the 
answer. 

On  Petition  foe  Rehearing. 

McCabe,  J. — In  deference  to  the  earnest  appeal  of 
appellee's  counsel  to  reexamine  the  question  decided 
in  the  original  opinion,  we  have  carefully  investigated 
it  again. 

While  counsel  have  cited  an  imposing  array  of 
cases,  seemingly  in  conflict  with  the  conclusion 
reached  in  the  original  opinion,  yet  they  have  studi- 
ously avoided  mentioning  the  previous  decision  of  this 
court  on  which  the  original  opinion  herein  is  founded. 

When  this  court  has  once  decided  a  question  of  law 


686  SUPREME  COURT  OF  INDIANA, 

Cohoon  V.  Fisher. 

that  deci^ioDy  when  the  question  arises  again^  is  not 
only  binding  on  all  the  inferior  court:s  in  the  State,  but 
it  is  binding  on  this  court  also  until  that  ease  is  oyer- 
ruled.  The  ease  that  rules  this  case  is  Nysetoander  v. 
Lmcman,  124  Ind.  584. 

In  that  case,  like  this,  the  action  was  brought  to  re- 
scind a  contract  for  fraud;  afterwards  the  complaint 
was  so  amended  as  to  make  it  a  complaint  to  recover 
damages  for  the  fraud.  The  answer  set  up  the  orig- 
inal complaint  as  a  conclusive  election  of  remedies  in 
bar  of  the  amended  complaint  But  it  was  held  that 
such  election  to  be  a  bar  must  have  been  prosecuted 
to  judgment 

A  long  list  of  adjudications  is  cited  by  counsel,  de- 
cided in  other  jurisdictions,  apparently  establishing  a 
different  rule.  We  are  asked  to  follow  those  cases 
w-ithout  a  word  of  explanation  as  to  how  we  are  to 
escape  the  force  of  our  own  previous  decision  above 
referred  to.  Those  cases  are  Stuart  y.  Hayden^  72  Fed. 
402, 18  C.  O.  A.  618;  Wach-smuth  y.  Sims,  32  S.  W,  (Tex. 
App.)  821 ;  If  at  Bank  of  Illinois  v.  First  Nat  Bank  of 
Emporia,  57  Kan.  115,  45  Pac.  79;  First  Nat.  Bank  of 
Chadran  v.  McKmney,  47  Neb.  149,  66  N.  W.  280. 

But  our  case  in  124  Ind.  is  supported  on  the  point 
in  question  by  an  extensive  citation  of  decisions,  both 
in  this  country  and  England,  and  those  decisions  are 
directly  in  point  The  facts  In  the  cases  cited  by  ap- 
pellee^s  counsel  as  supporting  the  contrary  rule,  or  at 
least  so  many  of  them  as  appear  at  all  to  be  in  point, 
are  just  the  reverse  of  the  facts  in  this  case  or  those  in 
Nyseucander  v.  Lawman,  supra,  and  cases  therein  cited. 
That  is,  in  the  cases  cited  by  appellee  the  first  suit  was 
brought  to  recover  damages  for  the  fraud  perpetrated 
in  the  procurement  of  the  contract  After  abandon- 
ing such  suit  another  suit  was  brought  seeking  a  re- 
scission of  the  same  contract  on  account  of  the  same 
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fraud.  But  in  the  case  now  before  us,  and  the  one  de- 
cided in  124  Ind.,  the  suit  for  rescission  was  brought 
first,  which  was  abandoned  in  the  amended  complaint 
and  instead  a  complaint  for  damages  on  account  of 
the  same  fraud  was  substituted. 

It  is  true,  in  such  a  case,  the  injured  party  has  a 
choice  of  either  of  the  two  remedies  mentioned,  but  it 
does  not  necessarily  follow  that  a  mere  choice  of  one 
by  bare  commencement  of  proceedings  under  it,  with- 
out prosecuting  it  to  a  conclusion,  precludes  a  resort  to 
the  other.  Nor  does  it  follow  that  because  such  preclu- 
sion does  not  arise  in  all  cases  that  it  may  not  arise  in 
some  cases.  The  facts  of  the  cases  to  which  appellee's 
counsel  have  referred  us,  are  either  directly  opposite 
to  the  facts  in  the  case  now  before  us,  or  are  of  such 
a  character  as  to  make  the  rule  laid  down  in  one  of 
them  applicable,  the  same  as  it  is  applicable  to  the 
case  now  before  us.  That  rule  is  stated  in  Nat.  Bank 
of  Illinois  V.  First  Nat  Bank  of  Emporia^  supra^  and  is 
stated  thus:  "^A  man  may  not  take  contradictory 
positions,  and  where  he  has  the  right  to  choose  one  of 
two  methods  of  redress,  and  the  two  are  so  inconsist- 
ent that  the  assertion  of  one  involves  the  negation  or 
repudiation  of  the  other,  his  deliberate  and  settled 
choice  of  one,  with  knowledge,  or  means  of  knowledge, 
of  such  facts  as  would  authorize  a  resort  to  each,  will 
preclude  him  thereafter  from  going  back  and  electing 
again.' '' 

Now  how  does  the  choice  of  the  remedy  of  rescission 
involve  the  negation  or.  repudiation  of  the  remedy  of  a 
suit  for  damages  for  the  fraud  ?  No  one  will  deny  the 
right  to  abandon  a  suit  for  rescission.  Its  abandon- 
ment involves  the  affirmation  of  the  contract.  Then 
if  the  plaintiff  may  abandon  it  and  thereby  affirm  the 
contract,  that  is  all  he  does  when  he  sues  for  the  dam- 
ages caused  by  the  fraud  in  the  procurement  of  the 
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contract.  Nyaetjoander  v.  Lowman^  supra^  and  cases 
there  cited,  namely:  Lenox  v.  Fuller ^  39  Mich.  268; 
Warren  y.  CoUy  15  Mich.  264;  Kraus  v.  Thompson^  30 
Minn.  64, 14  N.  W.  266,  44  Am.  Eep.  182;  Newnharn  v. 
Stevenson  J  10  C.  B.  712.  See  also  note  to  Fowler  v. 
Bowery  Savings  Bank,  10  Am.  St.  487-494,  21  N.  E.  172. 

It  is  thoroughly  settled  in  this  State,  and  every- 
where under  our  system  of  jurisprudence,  that  a  suit 
for  damages  on  account  of  the  fraud  is  a  ratification 
or  affirmation  of  the  contract.  Johnson,  Admr.,  v.  Cul- 
ver, Adrnx.j  116  Ind.  278;  Home  Ins.  Co.  v.  Howard, 
111  Ind.  544;  O' Donald  y.  Constant,  82  Ind.  212;  8t 
John  V.  Hendrickson,  81  Ind.  350;  Union  Central  Life 
Ins.  Co.  V.  Schidler,  130  Ind.  214. 

Therefore,  there  is  much  reason  in  holding,  as  the 
cases  cited  by  appellee's  counsel  do,  that  an  action  be- 
gun to  recover  damages  resulting  from  the  fraud  in 
procuring  the  contract  is  so  inconsistent  with  a  sub- 
sequent action  to  rescind  the  contract  for  the  same 
fraud,  that  it  cannot  be  maintained,  even  though  the 
first  action  was  abandoned  before  judgment  When 
the  contract  is  affirmed  and  ratified  by  the  injured 
party  by  such  action,  it  then  becomes  binding  on  him 
and  is  no  longer  voidable,  and  hence,  he  cannot  after- 
wards maintain  a  suit  to  rescind  it.  If  the  commence- 
ment of  the  suit  for  damages  resulting  from  the  fraud 
amounts  to  a  ratification  and  affirmation  of  the  con- 
tract, as  we  have  seen  it  does,  then  there  is  much  rea- 
son for  holding  the  plaintiff  precluded  from  the  rem- 
edy of  rescission  without  showing  that  the  first  suit 
was  prosecuted  to  final  judgment.  Not  so,  however, 
if  the  first  suit  is  for  rescission.  Its  commencement  is 
nothing  more  than  a  bare  choice  of  remedies.  Its 
commencement  and  abandonment  before  final  judg- 
ment are  not  inconsistent  with  the  continued  subsist- 
ence of  the  contract,  or  a  subsequent  suit  affirming 
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such  contract.  There  may  be  cases  in  other  jurisdic- 
tions establishing  a  different  rule^  making  the  com- 
mencement of  either  suit  first  a  conclusive  choice  of 
remedies  without  prosecution  to  final  judgment  But 
we  are  of  opinion  that  the  better  rule  is  that  estab- 
lished in  this  St  jte,  and  we  adhere  to  it 

All  we  mean  to  hold  as  to  the  point  now  under  con- 
sideration is,  that  the  cases  cited  by  appellee  are  not 
necessarily  inconsistent  with  the  conclusions  we  have 
reached,  and  if  they  were  our  own  previous  cases 
would  and  ought  to  control  this  case,  supported  as  it 
is  by  both  reason  and  authority. 

Petition  overruled. 


Moss  ET  AL.  V.  Jenkins  et  al. 

[No.  18,021.     POed  January  14,  1897.] 

QyiETiNa  Tttlb. — Lands  Exempt  From  Sale  on  Execution. — When 
Action  Must  he  Commenced. — A  purchaser  of  real  estate  which  the 
vendor  oould  have  claimed  as  exempt  from  sale  on  execution,  may 
maintain  an  action  to  quiet  the  title  to  such  real  estate  if  the  same 
is  commenced  before  the  sheriff's  sale.    p.  69S.  * 

ExEiCPTiON  OF  HoxTSEHOLDEB. —3fay  be  Waived.^Statutes  Construed, 
— Under  section  715,  Bums'  R.  S.  1894,  providing  that  property  not 
exceeding  $600  in  value,  owned  by  a  resident  householder  shaU  be 
exempt  from  sale  on  execution,  construed  with  sections  725  and  726, 
Bums'  R.  S.  1894,  providing  that  before  a  debtor  shall  receive  the 
benefit  of  the  exemption  he  shall  make  out  and  deliver  to  the  officer 
holding  the  execution  a  schedule  of  all  his  property,  the  rights  of 
exemption  granted  to  the  debtor  is  a  personal  privilege  which  he 
may  waive  or  claim  at  his  election,  and  a  failure  to  claim  the  ex- 
emption before  sale  is  a  waiver  of  such  right,  p.  593. 

Same. — Judgment ,  or  Execution  in  the  Hands  of  an  Officer  a  Lien 
Urdeas  Debtor  Claims  Exemption. — The  fact  that  the  value  of  the 
prox)erty  of  a  judgment  debtor  is  less  than  |600  does  not  relieve 
such  property  from  the  lien  of  the  judgment,  or  an  execution  in 
the  hands  of  an  officer,    pp.  694rS96. 

Same. — Action  Against  Officer  for  Selling  Property  Exempt  from  Ex- 
ecution.— Defense. — ^An  officer  who  is  sued  for  a  failure  to  levy  an 
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execution  issued  on  a  judgment  upon  contract  may  defend  on  the 
ground  that  the  debtor  was  a  resident  householder  and  his  property 
did  not  exceed  in  value  the  amount  allowed  by  law  as  exempt  from 
execution,  the  presumption  being  that  the  debtor  would  have 
claimed  his  exemption  before  sale;  but  if  the  officer  makes  the  levy 
he  is  not  liable  therefor  to  the  execution  debtor  unless  such  debtor 
regularly  claims  his  exemption  before  the  sale  is.  made  p.  697, 
Same.— Property  Set  Off  by  Officer  to  Houaeholdtr  is  Free  From  Lien, 
— After  property  has  been  set  off  by  the  sheriff,  under  the  exemp- 
tion law  provided  by  statute,  as  exempt  from  sale  on  execution,  it 
may  be  sold  by  the  debtor  free  from  Uie  lien  of  the  execution  and 
judgment,     p.  697, 

From  the  Hamilton  Circuit  Court  Reversed. 
Roberts  &  Vestal^  for  appellants. 
Christian  &  Christian^  for  appellees. 

Monks,  J. — Appellees  brought  this  action  against 
appellants  to  quiet  their  title  to  certain  real  estate. 
The  cause  was  tried  by  the  court,  and  upon  request  of 
the  parties  a  special  finding  of  facts  was  made  and 
conclusions  of  law  stated  thereon,  to  each  of  which 
appellants  severally  excepted.  Judgment  was  ren- 
dered in  favor  of  appellees,  quieting  their  title  to  the 
real  estate  in  controversy. 

Appellants  assign  as  error  that  the  court  below 
erred  in  each  of  its  conclusions  of  law. 

It  appears,  from  the  special  finding,  that  one  Vestal 
recovered  a  judgment  on  contract  against  Alexander 
Castor  before  a  justice  of  the  peace.  Afterwards  an 
execution  was  issued  on  said  judgment  and  returned 
by  a  constable  indorsed  "no  property  found."  That 
afterwards,  on  the  25th  day  of  May,  1889,  a  transcript 
of  said  judgment,  including  said  constable's  return, 
was  filed  in  the  office  of  the  clerk  of  the  Hamilton  Cir- 
cuit Court,  and  was  duly  recorded  in  the  proper  order- 
book  and  docketed  in  the  proper  judgment  docket  of 
said  court    Afterwards,  on  June  13,  1895,  the  proper 
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steps  were  taken  and  an  execution  was  issued  on  said 
judgment  to  the  sheriff  of  said  Hamilton  county.  The 
sheriff  demanded  property  of  said  Castor  whereon  to 
levy  said  execution,  but  he  did  not  deliver  or  point  out 
any  property  for  the  sheriff  to  levy  upon.  Afterwards 
the  sheriff  levied  said  execution  upon  the  property  in 
controversy,  and  after  taking  proper  steps  by  giving 
notice,  etc.,  sold  the  same  to  appellant.  Moss,  for  the 
amount  of  said  judgment,  interest  and  cost,  and  de- 
livered to  said  appellant  a  sheriff's  certificate  there- 
for; that  at  said  time  appellant,  Moss,  had  no  knowl- 
edge of  the  amount  of  property  which  Castor,  the 
judgment  debtor,  then  owned,  or  the  amount  he  had 
owned  at  any  time  since  the  rendition  of  said  judg-* 
ment;  that  said  Castor,  nor  any  one  in  his  behalf,  had 
ever  filed  a  schedule  claiming  said  real  estate  nor  any 
property  as  exempt  from  either  of  the  executions  is- 
sued on  said  judgment.  That  said  Castor  was  the 
owner  of  the  real  estate  in  controversy  on  and  before 
the  15th  day  of  August,  1889;  that  on  said  day  he  sold 
and  conveyed  said  real  estate  to  one  William  H.  Craig, 
who  paid  full  value  therefor,  and  that  said  Craig  sold 
and  conveyed  said  real  estate  to  appellees  on  October 
29,  1890,  who  paid  full  value  therefor;  that  each  of 
said  deeds  was  properly  recorded  within  forty-five 
days  after  they  were  executed;  that  when  said  judg- 
ment was  rendered,  and  at  all  times  since,  said  Castor 
has  been  a  resident  householder  of  Hamilton  county, 
Indiana;  that  on  the  day  said  judgment  was  rendered 
and  ever  since  said  Castor  has  not  owned,  possessed 
or  acquired  property  of  the  value  of  |600.00,  including 
the  property  in  controversy. 

Appellants  insist  that  as  Castor  and  no  one  in  his  be- 
half claimed  the  property  in  controversy  as  exempt 
from  execution  before  sale  that  the  sale  was  valid. 
Appellees   claim   that   as   Castor   had   less   than 
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f600.00  worth  of  property  neither  the  judgment  nor 
execution  was  a  lien  on  the  property,  and  the  same 
was  exempt  and  no  duty  rested  on  Castor,  or  any  one 
else,  to  claim  said  property  as  exempt  before  said  sale, 
and  such  sale  was  invalid. 

This  court  has  held  that  the  purchaser  of  real  estate 
in  a  case  like  this  may  maintain  an  action  to  quiet  the 
title  to  such  real  estate  if  the  same  is  commenced  be- 
fore the  sheriff's  sale.  King  v.  Boston  y  135  Ind.  353; 
Dumbould  v.  Rowley ^  113  Ind.  353;  Bernard  v.  Broum^ 
112  Ind.  53. 

We  have  not  been  cited  to  any  case,  nor  do  we  know 
of  any  in  this  State,  where  it  has  been  held  that  such 
Bction  can  be  maintained  if  brought  after  the  sheriffs 
sale. 

Section  22  of  the  bill  of  rights  in  the  constitution, 
being  section  67,  Bums'  R  S.  1894  (67,  R  S.  1881),  pro- 
vides that  "The  privilege  of  the  debtor  to  enjoy  the 
necessary  comforts  of  life  shall  be  recognized  by 
wholesome  laws,  exempting  a  reasonable  amount  of 
property  from  seizure  or  sale  for  the  payment  of  any 
debt  or  liability  hereafter  contracted." 

This  section  of  the  constitution  is  not  self  executing, 
but  requires  the  action  of  the  legislature  to  carry  its 
provisions  into  effect.    Orcen  v.  AA-er,  11  Ind.  223. 

In  section  715,  Burns'  R  S.  1894  (703,  R  S.  1881, 
Acts  1879,  p.  127,  in  force  May  31, 1879),  it  is  provided 
that  "An  amount  of  property  not  exceeding  in  value 
$600.00,  owned  by  any  resident  householder,  shall  not 
be  liable  to  sale  on  execution  or  any  other  final  process 
from  a  court,  for  any  debt  growing  out  of  or  founded 
upon  a  contract,  express  or  implied,  after  the  taking 
effect  of  this  act." 

The  legislature  did  not,  however,  enact  a  law  abso- 
lutely exempting  property  of  the  value  of  |600.00,  but 
provided,  by  section  725,  Burns'  R  S.  1894  (713,  R  S. 
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1881,  Acts  1879,  p.  129,  in  force  May  31,  1879),  that 
"BefoTre  a  debtor  shall  receive  the  benefit  of  the  ex- 
emption provided  by  this  act,  he  shall  make  out  and 
deliver  to  the  officer  holding  the  execution  a  schedule 
of  all  his  property,  as  now  provided  by  law,  in  case  an 
exemption  from  sale  on  execution  is  claimed." 

Section  726,  Burns'  R.  S.  1894  (714,  R.  S.  1881,  Acts 
1861,  p.  119,  in  force  July  5, 1861),  made  provision  for 
the  schedule  of  the  debtor's  property,  referred  to  in 
section  725  (713),  supra,  as  follows : 

"Before  any  person  shall  be  entitled  to  t^e  benefit 
of  the  provisions  of  the  above  recited  act,  he  shall 
make  out  and  deliver  to  the  sheriff  or  other  officer  hav- 
ing the  writ,  an  inventory  of  all  of  his  or  her  real 
estate,  within  or  without  this  state,  money  on  hand  or 
on  deposit  within  or  without  this  state,  rights,  credits, 
and  choses  in  action,  and  all  i)ersonal  property  of  every 
description  whatever  belonging  to  him  or  in  which  he 
had  any  interest  at  the  date  of  the  issuing  of  the  writ, 
and  make  and  subscribe  an  affidavit  to  the  same  that 
such  inventory  contains  a  full  and  true  account  of  all 
such  property  as  required  in  this  act  to  be  set  out  in 
the  said  inventory,  had  or  held  by  him  at  the  time  such 
writ  was  issued;  and  if  any  of  such  property  has  been 
disposed  of  by  him  since  the  issuing  of  the  writ,  such 
affidavit  shall  show  that  fact,  and  how  the  same  has 
been  disposed  of,  and  what  disposition  he  has  made  of 
the  proceeds;  and  until  such  inventory  and  affidavit 
shall  be  furnished  to  such  officer,  he  shall  not  set  apart 
any  property  to  the  execution  defendant  as  exempt 
from  execution,'' 

Under  this  and  prior  acts  with  like  provisions,  this 

court  has  held  that  exemption  laws  are  to  be  liberally 

construed,  yet  the  right  of  exemption  granted  to  the 

debtor  is  a  personal  priyilege  which  he  may  waive  or 
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claim  at  his  election.  A  failure  to  claim  the  exemp- 
tion before  sale,  is  deemed  a  waiver  of  such  right 
Patey.  Swann,  7  Blackf.  600;  State^  exrel.  v.  Melogue^  9 
Ind.  196;  Eltzrothv.  Webster ,  16  Ind.  21;  OodmariY. 
Smithy  17  Ind.  162;  Sullivan  v.  Winslow,  22  Ind.  153; 
Finley  v.  Sly,  44  Ind.  266;  Gregory  v.  Latchem,  53  Ind. 
449;  Terrell  v.  State,  ex  rel.,  66  Ind.  570;  Williams  v.  Os- 
bon,  75  Ind.  280;  Over  v.  Shannon,  75  Ind.  362;  BoesJcer 
V.  Pickett,  81  Ind.  554;  Haas  v.  Shaw,  91  Ind.  384; 
State,  ex  rel.  v.  Reed,  94  Ind.  103;  Berry  v.  Nichols,  96 
Ind.  287;«(7tfceWn  v.  Kraner,  97  Ind.  533;  Robinson  y. 
Hughes,  117  Ind.  293,  10  Am.  St.  45,  3  L.  R.  A.  383; 
Graves  v.  Hinkle,  120  Ind.  1,57;  Coppage,  Admr.,  v. 
Oregg,  1  Ind.  App.  112;  Wagner  v.  Barden^  13  Ind. 
A  pp.  571. 

Section  725  (713),  supra,  which  was  passed  in  1879, 
and  section  726  (714),  supra,  which  was  enacted  in 
1861,  require  of  the  execution  debtor,  as  a  condition 
precedent  to  his  right  to  have  the  sheriff  set  off  to  him 
property  as  exempt,  etc.,  that  he  furnish  the  officer 
holding  the  execution  a  verified  inventory  of  all  the 
property  he  owns  or  has  any  interest  in  anywhere  in 
the  world.  Until  this  is  done  the  execution  debtor  is 
not  entitled  to  his  exemption,  and  the  sheriff  cannot 
set  apart  any  property  to  him  as  exempt  from  execu- 
tion. Gregory  v.  Latchem,  supra;  Oi>er  v.  Shannon,  supra; 
Graham  v.  CrocJcett,  18  Ind.  119;  Astley  v.  Capron,  89 
Ind.  167. 

Appellee  insists,  however,  that  when  the  execution 
debtor  has  less  than  |»600.00  worth  of  property  that 
neither  the  judgment  nor  execution  is  a  lien  on  the 
same.  The  statutes  in  this  State  declare  when  and 
upon  what  property  judgments  and  executions  are 
liens. 

Section  694,  Burns^  R.  S.  1894  (682,  R.  S.  1881), 
provides  that  an  execution  against  the  property  of  the 
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judgment  debtor  shall  require  the  sheriff  to  satisfy  the 
jtidgment  out  of  the  property  of  the  debtor  subject  to 
execution. 

Section  617,  Burns'  R.  8.  1894  (608,  R.  S.  1881,  Acts 
1881,  p.  348,  section  601),  provides  that  all  judgments 
of  the  supreme  and  circuit  courts  for  the  recovery  of 
money  or  costs  shall  be  a  lien  upon  real  estate  and 
chattels  real,  subject  to  execution  in  the  county  where 
the  judgment  is  rendered. 

To  determine  what  real  estate  is  subject  to  sale  on 
execution  we  turn  to  section  764,  Burns'  R  S.  1894 
(752,  R.  S.  1881,  Acts  1881,  p.  347,  section  600),  where 
il  is  provided  that  t^the  following  real  estate  shall  be 
liable  to  all  judgments  and  attachments,  and  to  be 
sold  on  execution  against  the  debtor  owning  the  same 
and  for  whose  use  the  same  is  holden,  viz : 

^^FirsL  All  lands  of  the  judgment  debtor,  whether 
in  possession,  remainder,  or  reversion, 

**Second.  Lands  fraudulently  conveyed  with  intent 
to  delay  or  defraud  creditors. 

**Third.  All  rights  of  redeeming  mortgaged  lands; 
also  all  lands  held  by  virtue  of  any  land-office  cer- 
tificate. 

^^Fourth.  Lands,  or  any  estate  or  interest  therein, 
holden  by  any  one  in  trust  for  or  to  the  use  of  another. 

^^Fifth.    All  chattels  real  of  the  judgment  debtor.'* 

The  statute  also  declares  what  personal  property  of 
a  debtor  an  execution  is  a  lien  upon,  and  the  time 
when  the  said  lien  takes  effect. 

Section  698,  Burns'  R.  S.  1894  (686,  R.  S.  1881),  pro- 
vides that  "When  an  execution  against  the  property 
of  any  person  is  delivered  to  an  officer  to  be  executed, 
the  goods  and  chattels  of  such  person  within  the  juris- 
diction of  the  officer  shall  be  bound  from  the  time 
of  the  delivery;  but  if  there  be  several  executions, 
whether  issued  out  of  a  court  of  record  or  by  a  justice 
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of  the  peace,  against  the  same  defendant  in  the  hands 
of  different  officers,  that  execution,  without  regard  to 
the  time  of  its  delivery,  under  which  the  first  levy  is 
made  shall  have  the  preference,  and  all  liens  created 
by  the  prior  delivery  of  any  other  execution  shall  be 
divested  in  favor  of  the  execution  first  levied.^' 

This  court  has  held  under  this  section,  that  an  ex- 
ecution is  a  lien  upon  the  execution  debtor's  property 
from  the  time  of  its  delivery  to  the  officer.  WilUon  v. 
Binfordj  54  Ind.  569;  McCrisaJcen  v.  OstDeilery  70  Ind. 
131;  Lindley  v.  Kellepy  42  Ind.  294;  Cones  v.  Wilson^  14 
Ind.  465;  Johnson  v.  M^Lane^  7  Blackf.  501;,  Yandibur  v. 
Lov€y  10  Ind.  54. 

It  follows  from  the  foregoing  sections  of  the  statutes 
and  the  cases  cited  that  all  property  of  an  execution 
debtor  is  prima  facie  subject  to  execution.  State  v. 
Mclogu€f  supra;  Godman  v.  Smithy  supra;  Terrell  Y.State^ 
supra;  BuesJcir  v.  Pickett^  supra. 

In  Terrell  v.  State^  suproj  which  was  an  action  on  a 
sheriff's  official  bond  for  damages  for  failure  to  levy 
an  execution  issued  on  a  judgment  upon  a  contract, 
this  court,  on  p.  575,  said:  "Construing  together  all 
the  statutory  provisions  bearing  upon  the  seizure  and 
sale  of  property  upon  execution,  the  inference  is  ob- 
vious, that  all  the  proi)erty  of  execution  defendants  in 
this  State  is  considered  ab  prima  facie  subject  to  execu- 
tion, and  that  it  is  the  duty  of  the  officer  holding  an 
execution  to  proceed  until  some  claim  for  exemption  is 
lawfully  interposed." 

In  such  case,  however,  the  officer  may  defeat  a  re- 
covery by  showing  that  the  debtor  was  a  resident 
householder  and  his  property  did  not  exceed  in  value 
the  amount  allowed  by  law  as  exempt  from  execution. 
StatCy  ex  rel,  v.  Harper,  120  Ind.  23;  Dick  v.  Hitt,  82 
Ind.  92. 

The  presumption  being  that  the  execution  debtor 
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will  claim  the  benefit  of  the  exemption  law.  This  pre- 
sumption, which  may  not  be  conclusive,  is  predicated 
upon  the  theory  that  every  man  will  do  that  which  is 
to  his  own  interest.    Dick  v.  Hitty  supra. 

This  principle  has  been  approved  in  other  cases. 
Williams  v.  OsbomCj  95  Ind.  347;  Simpkins  v.  Smithy  94 
Ind.  470;  lies  v.  Watsoriy  76  Ind.  359;  WiUiamrS  v.  Osbwi^ 
supra;  Cumphell  v.  Oovldy  17  Ind.  133;  Bozell  v.  Hauaer^ 
9  Ind.  522. 

While  it  is  true  that  where  an  officer  sued  for  a  fail- 
ure to  levy  an  execution  issued  on  a  judgment  upon 
contract,  makes  at  least  a  prima  facie  defense  by  show- 
ing that  the  execution  debtor  was  a  resident  house- 
holder, and  his  property  did  not  exceed  the  amount  al- 
lowed by  law  as  exempt  from  execution,  yet  if  he 
makes  a  levy  upon  such  property  he  is  not  liable  there- 
for to  the  execution  debtor,  unless  before  the  sale  of 
such  property  on  the  execution,  the  execution  debtor 
claims  his  exemption  substantially  in  the  manner  re- 
quired by  the  statute  and  the  same  is  refused  by  the 
officer.  Huseman  v.  SimSy  104  Ind.  317;  Boesker  v. 
Picketty  supra;  Finley  v.  8lyy  supra;  Douch  v.  Rahnery  61 
Ind.  64;  State  v.  Ready  supra;  Over  v.  Shannoriy  91  Ind. 
99;  Ghatien  v.  Snidery  126  Ind.  387;  Van  Dresor  v.  Kingy 
34  Pa.  St  201,  75  Am.  Dec.  643,  and  note  pp.  645-653; 
1  Freeman  on  Ex.,  section  215a;  Waples'  Homestead 
and  Exemption,  p.  781. 

After  property  has  been  set  off  by  the  sheriff  under 
the  exemption  law  as  exempt  from  sale  on  execution, 
it  may  be  sold  by  the  debtor  free  from  the  lien  of  the 
execution  and  judgment.  Hall  v.  Hough,  24  Ind.  273; 
Vandibur  v.  Lot'Cy  supra;  Bay  v.  Tamdely  118  Ind.  112. 

The  right  of  the  purchaser  of  real  estate,  which  the 
vendor  could  have  claimed  as  exempt  from  sale  on 
execution,  to  maintain  an  action  commenced  before 
the  execution  sale  to  quiet  his  title  to  such  real  estate 
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as  against  such  lien  rests  upon  equitable  principles, 
and  is  not  declared  by  the  statute.  Barnard  v.  Broumj 
supra. 

The  execution  debtor  may,  after  he  has  sold  prop- 
erty which  was  subject  to  the  lien  of  an  execution,  in- 
clude it  in  his  schedule  and  claim  it  as  exempt.  Chd- 
man  v.  Smithy  supra;  Vandibur  v.  LovCj  supra. 

There  is  no  hardship  to  anyone,  therefore,  in  allow- 
ing the  purchaser  of  said  property  to  maintain  an 
action  to  enforce  his  vendor's  right  to  claim  such  prop- 
erty as  exempt  in  order  to  protect  his  own  title  there- 
to. We  think  this  doctrine  is  sound,  and  is  sustained 
by  the  principles  of  equity. 

While  it  may  be  regarded  as  settled  in  this  State 
that  the  purchaser  of  property  which  is  subject  to  a 
judgment  or  execution  lien  may  maintain  such  action 
when  brought  before  the  sale  thereof  by  the  sheriff, 
we  do  not  think  the  doctrine  should  be  further  ex- 
tended,  as  is  sought  in  this  case. 

It  is  clear  that  if  the  sale  to  appellant  Moss  had 
been  made  by  the  sherifF  before  Castor  conveyed  the 
real  estate  to  Craig,  and  no  claim  had  been  made  by 
Castor  before  the  sheriff's  sale  for  the  exemption  of 
such  property,  that  such  sale  would  have  been  valid. 

The  execution  debtor,  as  we  have  seen,  is  required 
to  claim  his  exemption  before  the  sale  by  the  sheriff, 
and  for  the  same  reason  his  vendee  must  claim  his 
vendor's  right  of  exemption  by  commencing  his  action 
before  the  sheriff's  sale.  His  right  in  this  resi>ect  can 
be  no  greater  than  his  vendor's,  under  whom  he 
claims. 

To  hold  otherwise  would  cast  suspicion  upon  every 
title  that  depended  upon  a  sale  on  execution,  unless 
enough  time  had  elapsed  since  the  sale  to  give  a  title 
under  some  statute  of  limitations.  For  if  such  an 
action  can  be  maintained  if  commenced  one  day  after 
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the  sale,  it  can  be  sustained  if  commenced  at  any  time 
within  the  period  of  the  statute  of  limitations.  To 
such  a  doctrine  we  cannot  yield  our  assent. 

There  may  be  language  in  some  of  the  cases  decided 
by  this  court  which  seems  to  sustain  the  trial  court  in 
its  conclusions  of  law,  but  in  those  cases  the  question 
here  presented  was  not  before  the  court  and  was  not 
considered. 

Although  the  conclusion  we  have  reached  in  this 
case  may  not  be  in  harmony  with  the  inference  which 
might  be  drawn  from  the  language  used  in  the  cases 
referred  to,  it  is  not  in  conflict  with  the  final  judgment 
of  this  court  in  any  of  those  cases.  Neither  is  our  con- 
clusion in  this  case  in  conflict  with  the  doctrine  enun- 
ciated in  many  .of  our  cases  where  it  was  sought  to 
reach  property  of  the  husband,  alleged  to  have  been 
conveyed  to  his  wife  or  others  to  defraud  creditors. 

In  such  cases  the  court  has  correctly  held  that  when 
the  debtor  who  is  a  resident  householder,  has  property 
worth  not  exceeding  |600.00,  fraudulently  conveys  or 
transfers  the  same  without  consideration  to  defraud 
his  creditors,  that  such  property  cannot  be  reached  for 
the  reason  that  the  debtor  could  successfully  claim 
the  same  as  exempt  from  execution  if  the  indebtedness 
were  reduced  to  judgment.  Therefore,  his  creditors 
had  no  right  to  complain,  if  he,  before  judgment,  had 
placed  his  property  beyond  the  reach  of  any  judgment 
or  execution. 

It  follows  that  the  court  erred  in  its  conclusions  of 

law. 

Judgment  reversed,  with  instructions  to  the  court 
below  to  restate  its  conclusions  of  law  in  accordance 
with  this  opinion  and  render  judgment  in  favor  of  ap- 
pellants 
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ei65  385  [No.  17,156.    Filed  January  26,  1897.] 

Nbqliobnos. — Ocut  Company,^Defeetive  Pipes. — Eacploaion. — ^A  gas 
company  which  uses  a  cracked  and  defective  elbow  in  connecting 
its  conducting  pipe  with  the  plumbing  of  a  dwelling  house,  which 
elbow  the  company  is  repeatedly  called  upon  to  repair  so  as  to  pre- 
vent the  leaking  of  gas,  and  which  it  fails  to  repair  by  the  removal 
of  the  elbow  or  effectually  closing  the  crack  known  to  exist,  is 
liable  for  injuries  sustained  by  reason  of  the  explosion  of  the  es- 
caping  gas,  in  the  absence  of  contributory  negligence  on  the  part 
of  the  injured  party,   pp,  601-^05. 

Same.  —  Oaa  Company,  —  Explosion. —  Contributory  Negligence.  — 
Where  a  gas  company  has  been  notified  by  the  occupants  of  a 
dwelling  house,  of  a  defect  in  an  elbow  connecting  the  conducting 
pipe  with  the  plumbing  of  the  house,  and  sends  its  agent  to  repair 
the  same,  and  such  agent  after  professing  to  have  made  the  neces- 
sary repairs  informs  the  family  occupying  the  house  that  all  is  safe, 
and  assures  them  that  the  odor  of  gas  is  from  a  gas  post  on  the 
street,  a  member  of  the  family  remaining  in  the  house,  who  is  in- 
jured by  an  explosion  of  the  gas,  is  not  thereby  guilty  of  con- 
tributory negligence,    p.  606, 

Damages. —  Personal  Injuries.— Shortening  of  Life. —  In  an  action 
for  damages  for  personal  injuries  the  fact  that  the  life  of  the  in- 
jured person  has  been  shortened  cannot  be  taken  into  consideration 
in  the  assessment  of  damages,  except  for  the  purpose  of  showing 
the  extent  of  the  injuries  complained  of.    pp.  608-610. 

From  the  Wayne  Circuit  Court.   Reversed. 
T.  J.  Study ^  for  appellant. 
Jackson  &  Starr^  for  appellee. 

Howard,  J. — This  was  an  action  for  damages, 
brought  by  apijellee  for  injuries  alleged  to  have  been 
received  by  her  by  reason  of  an  explosion  of  artificial 
gas,  caused  by  the  negligence  of  appellant  Th.e  ques- 
tions arising  on  the  appeal  relate  chiefly  to  the  allega- 
tions and  proof  made  as  to  negligence  on  the  part  of 
the  company,  and  contributory  negligence  on  the  part 
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of  the  appellee.  As  bearing  upon  these  questions,  the 
briefs  of  counsel  are  almost  exclusively  taken  up  with 
a  discussion  of  the  sufficiency  of  the  complaint  and  the 
correctness  of  the  court's  action  in  giving  and  refusing 
instructions. 

The  complaint  is  in  three  paragraphs.  The  first 
paragraph  counts  on  negligence  of  the  company  in  the 
laying  of  its  mains  in  the  street  and  the  making  of 
connections  of  the  same  with  the  house  pipe,  whereby, 
as  alleged,  gas  escaped  from  the  mains  into  the  house. 
The  second  paragraph  counts  on  negligence  in  repair- 
ing leaks  in  the  house  pipe  after  defects  therein  had 
been  discovered  and  made  known  to  the  company  and 
the  repair  had  been  undertaken,  but  not  properly 
made  by  its  agents,  thus  causing  the  gas  to  escape 
through  the  house.  The  third  paragraph  counts  on 
a  defective  joint  of  pipe  which  the  company  used  to 
connect  its  street  mains  with  the  house  pipe,  from 
which  defective  joint  the  gas  leaked  into  the  house. 
The  allegations  in  each  paragraph  seem  to  be  suffi- 
cient, including  allegations  as  to  the  appellee's  free- 
dom from  contributory  negligence,  although  as  to  the 
latter  allegations  the  complaint  was  perhaps  subject 
to  a  motion  to  make  more  specific  and  certain. 

With  their  general  verdict  the  jury  returned  an- 
swers to  interrogatories  submitted  to  them,  and  from 
these  answers,  as  also  from  the  evidence,  it  appears: 
That  the  appellee  is  an  aged  woman,  living  in  the 
family  of  her  grandson,  Thomas  Crabb;  and  that,  on 
December  18,  1892,  the  appellant  began  to  furnish 
gas  to  the  house  of  Mr.  Crabb,  having  entered  into  a 
contract  with  him  for  that  purpose.  The  gas  was  re- 
ceived by  a  pipe  passing  through  the  outer  wall  of  the 
cellar,  in  which  a  meter  was  placed  by  the  company. 
Mr.  Crabb's  family  consisted  of  himself,  his  wife,  their 
child,  and  the  appellee.     He  was  engaged  in  daily 
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work  away  from  home,  and  his  wife  conducted  a  small 
store  on  the  ground  floor  and  in  the  front  part  of  the 
house.  The  house  had  already  been  properly  piped  for 
gas  by  Mr,  Crabb,  who  had  also  extended  a  pipe  into 
the  cellar  ready  to  be  attached  by  the  company  to  its 
gas  main  in  the  street;  and  the  company  did  so  at- 
tach the  house  pipe  to  its  main  by  a  connecting  pipe. 
A  short  time  after  the  attachments  were  so  made  and 
the  gas  began  to  be  furnished,  it  was  noticed  by  the 
family  that  gas  was  escaping  into  the  store  and  other 
rooms  of  the  house.  Before  notifying  appellant  of  the 
leak,  a  man  was  sent  into  the  cellar  to  examine  the 
pipe,  and  he  found  that  the  gas  was  leaking  through 
a  part  of  the  pipe  put  in  by  the  company,  consisting 
of  a  cracked  elbow  attached  to  the  house  pipe.  The 
leak  was  temporarily  closed  by  candle  grease;  Very 
soon,  however,  the  gas  again  began  to  escape  and  to 
permeate  the  house,  and  notice  was  sent  to  the  gas 
company  to  repair  the  leak.  In  response  to  this  re- 
quest, the  company  sent  an  employe,  named  Brannon, 
who  applied  what  is  known  as  "plumber's  cement"  to 
the  cracked  elbow,  and  thus,  for  the  time,  stopped  the 
flow  of  gaa  The  jury  find  that  Brannon  did  not  know 
how  to  apply  the  cement  properly,  and  soon  after  his 
work  the  gas  again  began  to  escape.  The  explosion 
occurred  on  Wednesday  evening,  January  18,  1893, 
just  one  month  after  the  gas  had  been  introduced  into 
the  house.  On  the  Sunday  morning  preceding,  the 
gas  was  noticed  in  dangerous  quantities,  and  Mr. 
Crabb  shut  it  oflE  from  the  street,  to  stop  the  flow  into 
the  house.  On  Monday  afternoon  he  again  turned  on 
the  gas.  At  the  time  when  the  house  pii>es  were  at- 
tached to  the  street  mains  to  supply  the  house  with 
gas,  the  company  placed  an  appliance,  being  a  stop- 
cock with  a  wrench  ready  for  use,  between  the  wall 
of  the  building  and  the  meter,  for  the  purpose  of  cut- 
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ting  off  the  ga$  whenever  it  should  be  desired  to  do  so. 
The  manner  of  using  this  appliance  was  at  the  time 
pointed  out  to  Mr.  Crabb,  and  he  understood  it,  and 
had  no  trouble  in  shutting  off  the  gas  on  Sunday  morn- 
ing and  turning  it  on  again  on  Monday  afternoon. 
When  the  gas  was  so  shut  off  at  the  stopcock,  the  flow 
from  the  mains  ceased  entirely,  and  there  was  no  es- 
cape of  gas  into  the  house.  After  the  gas  was  turned 
on  by  Mr.  Crabb  on  Monday  afternoon,  it  soon  began 
to  escape  again  into  the  rooms,  and  notice  was  again 
sent  to  the  company  that  afternoon,  to  come  and  repair 
the  pipe.  On  the  next,  or  Tuesday,  afternoon,  being 
the  day  before  the  explosion,  the  company  sent  the 
same  employe,  Brannon,  to  attend  to  the  leak.  After 
such  examination  and  repair  as  he  made,  he  turned 
on  the  gas  and  informed  Mrs.  Crabb  that  it  was  now 
all  right;  and  it  appears  that  on  the  same  evening  this 
information  was  communicated  by  her  to  appellee. 
The  gas,  however,  still  continued  to  escape  from  the 
cracked  elbow  into  the  house,  and  in  greater  quanti- 
ties, until  the  evening  of  the  next  day,  when  it  ex* 
ploded. 

The  appellee  had  lived  for  some  time  with  her 
grandson  and  as  a  member  of  his  family.  She  had 
been  there  continuously  during  the  month  from  the 
day  when  the  gas  was  admitted  into  the  house  until  it 
exploded  and  wrecked  the  house,  on  the  day  of  her  in- 
jury. During  all  the  time  that  there  had  been  the 
smell  of  escaping  gas,  she  had  been  in  and  about  all 
the  rooms  of  the  house  and  had  ample  opportunity  of 
detecting  the  odor.  Except  that  her  hearing  was  not 
good,  she  had  the  full  use  of  all  her  faculties  and  her 
senses,  including  the  sense  of  smell,  and  was  a  person 
of  ordinary  intelligence  and  understanding.  During 
the  day  of  the  explosion  and  the  days  immediately 
prior  thereto,  the  odor  of  escaping  gas  was  plainly  dis- 
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cemible  in  all  parts  of  the  house;  and  Mr.  Crabb  and 
his  wife  were  told  by  persons  visiting  them  that  the 
gas  then  escaping  into  the  house  was  dangerous.  At 
the  same  time  the  appellee  was  in*  daily  communica- 
tion with  Mr.  and  Mrs.  Crabb,  and  was  in  and  about  all 
the  rooms  of  the  house,  including  the  store  in  which 
the  explosion  took  place.  The  jury  further  find  that  on 
the  day  of  the  explosion,  and  on  the  Sunday,  Monday 
and  Tuesday  preceding,  the  odor  of  gas  was  plainly 
discernible  to  any  one  using  ordinary  diligence.  The 
cellar  did  not  extend  under  the  storeroom ;  but  there 
was  a  shallow  place  thereunder,  between  the  ground 
and  the  floor,  separated  from  the  cellar  by  a  wall. 
Through  this  wall  there  was  an  aperture  by  which 
the  gas,  escaping  from  the  cracked  elbow,  entered  into 
the  space  beneath  the  floor  of  the  storeroom,  and^ 
thence  penetrated  above.  At  one  end  of  the  store  was 
a  closet,  and  into  this,  the  gas  was  collected  in  an  ex- 
cessive amount,  and  from  this  point  the  explosion  orig- 
inated. Mrs.  Crabb  had  sold  a  cigar  to  a  customer 
and  gave  him  a  match  to  light  it  The  appellee  was  at 
the  time  present  with  Mrs.  Crabb.  The  customer 
stood  close  to  the  closet  when  he  struck  the  match, 
and  immediately  the  gas  took  fire  and  exploded. 

We  do  not  understand  that  the  able  and  ingenious 
counsel  for  appellant  contends  seriously  that  these 
facts  do  not  show  negligence  on  the  part  of  the  com- 
pany. The  company  was  supplying  the  house  of 
Thomas  Crabb  with  artificial  gas,  a  penetrating,  elu- 
sive and  explosive  material,  and  hence  one  that  was  at 
any  moment  liable  to  become  dangerous  unless  care- 
fully guarded.  The  company  therefore  owed  a  duty  to 
all  persons  who  might  be  injured  by  the  gas,  to  use  or- 
dinary and  adequate  care  in  delivering  the  substance 
into  the  residence  in  question.  Even  if  the  company 
did  not  know  of  the  cracked  elbow  at  the  time  it  was 
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attached  to  and  made  a  part  of  the  conducting  pipe 
from  the  street  mains  to  the  house,  it  did  know  of 
this  defect  after  the  repeated  calls  for  its  repair,  but 
still  wholly  failed  to  make  the  repair  by  removing  the 
cracked  elbow  or  by  effectually  closing  the  crack 
known  to  exist  in  it  Moreover,  the  company^s  agent, 
after  professing  to  have  made  a  final  examination, 
turned  on  the  gas  and  assured  the  family  that  every- 
thing was  now  all  right  and  that  they  might  therefore 
rest  secure,  notwithstanding  the  strong  odor  of  gas, 
which  he  told  them  must  come  from  the  lamp  post  on 
the  street  No  refinements  of  reasoning  can  show  that 
such  conduct  was  not  culpable  negligence. 

But  counsel  for  appellant  does  earnestly  contend 
that  the  facts  found  by  the  jury  and  shown  in  the  evi- 
dence, disclose  contributory  negligence  on  the  part 
of  the  appellee,  or,  at  least,  that  she  has  not  estab- 
lished her  freedom  from  such  contributory  negligence. 

In  this,  also,  we  are  unable  to  agree  with  counsel. 
Because  the  gas  had  penetrated  the  various  parts  of 
the  house  in  dangerous  quantities  it  does  not  follow 
that  the  occupants  were  aware  of  the  full  extent  of 
their  danger.  They  had  good  reason  to  rely  upon  the 
superior  knowledge  of  the  gas  company  and  of  its 
agent  who  had  made  the  connections  of  its  mains  with 
the  house,  and  who  had  afterwards  assumed  charge 
of  making  repair  of  the  connecting  pipes,  and  then  as- 
sured the  family  that  all  was  now  safe  and  that  they 
need  not  be  alarmed  about  the  odor,  which  they  were 
assured  came  from  the  gas  post  on  the  street  corner. 
The  company  could  not  thus  lull  the  members  of  the 
family  into  a  belief  in  their  security,  and  then  when 
injury  came  turn  on  the  family  and  charge  them  with 
negligence  in  relying  on  the  assurance  of  safety  so 
given  by  the  company  itself.  The  company  had  as- 
sumed the  responsibility  of  making  the  repairs  or 
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changes  in  the  piping  necessary  for  the  safe  delivery 
of  gas  to  the  house,  and  thereafter  continued  to 
deliver  the  gas  with  full  knowledge  of  all  the  condi- 
tions, including  a  knowledge  of  the  family's  reliance 
upon  its  assurance  of  safety,  Jmnieson  y.  Indiana 
Natural  Oas,  etc.,  Co.  128  Ind.  655;  Mississinewa Min- 
ing Co.  V.  PattoUy  129  Ind.*  472;  Consumer^  Ckis  Trust 
Co.  V.  Perrego,  144  Ind.  360,  32  L.  R.  A.  146;  and 
see,  Empire,  etc.,  Machinery  Co.  v.  Brady,  164  111,  58, 
45  N.  E.  486. 

Moreover:,  even  if  it  could  be  shown,  as  appellant 
argues,  that  Thomas  Crabb  or  his  wife  were  negligent, 
such  negligence  could  not  be  imputed  to  appellee;  she 
could  be  charged  only  with  any  negligence  of  which 
she  had  herself  been  guilty.  Town  of  Knightstown  v. 
MusgrovBy  116  Ind.  121;  Miller  v.  Louisville,  etc.,  R.  W, 
Co.,  128  Ind.  97;  Lake  Shore,  etc.,  R.  W.  Go.  v.  Mcintosh, 
140  Ind,  261.  Appellee,  in  common  with  the  rest  of 
the  family,  had  not  only  the  assurance  of  the  company 
that  there  was  no  danger  to  be  apprehended  from  the 
gas,  but  this  assurance  was  fortified  in  her  mind  by 
the  confidence  of  Mr.  and  Mrs.  Crabb.  They  remained 
quietly  attending  to  their  duties  in  all  confidence,  as 
she  could  see.  They  suffered  their  child  to  be  with 
them  about  the  house.  Mrs.  Crabb  was  attending  to 
the  store  and  Mr.  Crabb  was  sitting  quietly  at  the 
stove  reading  at  the  moment  of  the  explosion.  The 
appellee  could  not  possibly  have  any  grounds  for  ap- 
prehension of  danger  under  these  circumstances,  and 
could  not  be  required  to  leave  her  home  in  midwinter 
tc  avoid  the  presence  of  the  smell  of  gas,  which  the 
words  of  the  company,  as  also  the  conduct  of  the 
family,  had  assured  her  was  altogether  free  from 
peril,  whatever  might  be  the  disagreeable  odor  of  the 
gas  in  the  house.  She  had  been  lulled  into  a  feeling 
of  security. 
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The  condition  of  the  evidence  and  the  findings  of  the 
jury  thus  disclosed,  showing,  as  they  do,  negligence 
on  the  part  of  the  appellant  and  freedom  from  negli- 
gence on  the  part  of  the  appellee,  make  it  quite  un- 
necessary to  follow  counsel  in  a  great  part  of  what  is 
said  as  to  instructions  given  and  refused  by  the  court. 
The  instructions  given  by  the  court,  in  so  far  as  they 
bear  upon  the  question  of  negligence,  were  correct  as 
applied  to  the  evidence,  as  was  also  the  action  of  the 
court  in  refusing  instructions  asked  for  by  appellant 
in  relation  to  the  same  matter. 

Upon  the  subject  of  damages  the  court  gave  to  the 
jury  two  instructions,  the  first  of  which  is  admitted 
to  be  correct,  and  the  second  of  which  is  complained 
of  by  appellant  as  being  erroneous.  The  two  instruc- 
tions are  as  follows: 

"No.  15.  If  you  find  a  verdict  for  the  plaintiff,  you 
should  award  her  a  sum  suflScient  to  fairly  compen* 
sate  her  for  all  damages,  if  any,  that  it  is  shown  by  a 
fair  preponderance  of  the  evidence  she  has  sustained. 
In  estimating  such  damages,  you  should  consider  the 
nature  and  extent  of  her  physical  injuries,  if  any, 
whether  permanent  or  otherwise,  the  effect  produced 
thereby,  and  the  probable  effect  that  such  injuries  will 
directly  produce,  if  any,  upon  her  general  health,  and 
all  physical  pain  and  suffering  occasioned  thereby;  ex- 
penses incurred  for  medical  attention,  if  any,  shown 
by  the  evidence.  And  if  you  find,  from  the  evidence, 
that  she  has  sustained  any  permanent  disability,  hav- 
ing considered  the  nature  of  the  same,  you  may  award 
her  such  prospective  damages  on  account  thereof  as 
in  your  opinion  the  evidence  may  warrant  you  in  be- 
lieving she  will  sustain,  if  any,  as  the  direct  result 
thereof  in  the  future.  And  you  have  the  right  in  fix- 
ing her  damages,  to  consider  her  present  age  and  the 
probable  duration  of  her  life. 
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"No.  16.  If,  as  a  direct  result  of  the  injuries,  if  any 
received  by  the  plaintiff,  her  expectancy  of  life  has 
been  shortened,  this  circumstance  may  be  taken  into 
consideration  by  the  jury,  should  they  find  a  verdict 
in  her  favor,  in  estimating  the  damages,  if  any,  that 
they  may  award  to  her,  and  on  this  point  the  jury  may 
consider  all  facts,  proved  by  a  fair  preponderance  of 
the  evidence,  as  to  the  plaintiff's  physical  condition, 
health,  vigor,  activity,  and  the  daily  work  done  by  her 
prior  to  the  said  explosion." 

The  first  charge  above  given  is  full  and  complete, 
covering  every  element  of  damage  suggested  by  the 
evidence,  unless  it  should  be  damages  for  the  shorten- 
ing of  life,  as  referred  to  in  the  second  charge.  It  is  as 
to  this  question  that  counsel  differ.  Counsel  for  ap- 
pellant contend  that  instruction  number  16  is  erro- 
neous for  the  reason  that  this  is  a  common  law  action, 
and  the  common  law  does  not  admit  of  compensation 
in  money  for  the  taking  of  human  life  or  the  shorten- 
ing of  its  duration;  that  if  appellee  were  injured  by 
the  wrong  of  appellant  and  without  her  own  fault,  the 
damages  provided  for  in  instruction  number  15  were 
therefore  all  that  could  be  allowed  her.  And  counsel 
cite  3  Lawson's  Rights,  R.  &  P.,  section  1016;  Cooley 
on  Torts,  27,  28;  2  Thompson  Neg.,  1272,  1273,  sec- 
tions 72,  73;  Comi.^  etc.y  Ins.  Co.  v.  If  etc  Tork^  etCj  R.  R. 
€o.,  25  Conn.  265;  Hyatt  v.  Adams,  16  Mich.  179.  See 
also  Jackson  v.  Pittsburgh^  etc.,  R.  TT.  Co.,  140  Ind.  241. 

Counsel  for  appellee,  on  the  other  hand,  earnestly 
contend  that  there  may  be  a  pecuniary  compensation 
for  the  taking  of  human  life,  apart  from  the  question 
of  damage  or  loss  sustained  by  any  one  thereby.  And 
they  cite  Carthage  Tump.  Co.  v.  Anftrews,  102  Ind.  138; 
Ohio,  etc.,  R.  R,  Co.  v.  Hecht,  115  Ind.  443;  Hecht  v. 
Ohio,  etc.,  R.  W.  Co.,  133  Ind.  507;  Ohio,  etc.,  R.W. 
Co.  V.  Selhy,  47  Ind.  471 ;  Magee  v.  City  of  Troy,  1 N.  T. 
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Supp.  24;  Toledo,  etc.,  R.  W.  Co.  v.  Baddeley,  54  111.  19; 
Sabine^  etc.,  B.  W.  Co.  v.  Ewing,  7  Tex.  Civ.  App.  8, 
26  S.  W.  638;  Coopers.  St.  Paul  City B.  W.  Co.,  64 
Minn.  379, 56  N.  W.  42;  Ghilf,  etc.,  B.  W.  Co.  v.  Highy 
{Tex..) J  26  S.  W.  737;  Cunningham  v.  New  York,  etc., 
R.  B.  Co.,  49  Fed.  439;  Beed  v.  Penn.  B.  B.  Co.,  56  Fed. 
184;  Peterson  v.  Chicago,  etc.,  B.  W.  Co.,  38  Minn.  511, 
39  N.  W.  485. 

None  of  the  cases  cited  by  appellee,  as  we  believe, 
sustain  the  contention  of  counsel.  In  general,  these 
cases  reach  to  this,  that  in  an  action  for  injury  by  the 
wrong  of  another  the  actual  condition  of  the  injured 
person  as  caused  by  the  accident  may  be  considered 
for  the  purpose  of  determining  the  amount  of  dam- 
ages, present  and  prospective,  which  should  be 
awarded.  And  if  the  condition  of  the  injured  person 
is  such  that  a  shortening  of  life  may  be  apprehended, 
this  may  be  considered  in  determining  the  extent  of 
the  injury,  the  consequent  disability  to  make  a  living 
and  the  bodily  and  mental  suffering  which  will  result 
This,  however,  falls  far  short  of  authorizing  damages 
for  the  loss  or  shortening  of  life  itself.  The  value  of 
human  life  cannot,  as  adjudged  by  the  common  law, 
be  measured  in  money.  It  is,  besides,  incoivceivable 
that  one  could  thus  be  compensated  for  the  IoIbs  or 
shortening  of  his  own  life.  And  if  anyone  else  could 
maintain  an  action  for  the  death  of  the  injured  person, 
it  must  be  because  the  person  bringing  such  action 
would  be  able  to  show  pecuniary  loss  or  damage  to 
himself  by  reason  of  the  death  of  such  other  person. 
Of  that  nature  are  various  statutory  actions  author- 
ized to  be  brought  by,  or  for  the  benefit  of  persons  re- 
garded as  having  a  pecuniary  interest  in  the  lives  of 
others.  Ixilce  Erie,  etc.,  R.  W.  Co.,  v.  Mugg,  132  Ind. 
168;  Lomsville,  etc.,  R.  W.  Co.  v.  Wright,  134  Ind.  509; 
Vol.  146—39 
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section  267,  Burns'  R.  S.  1894  (266,  R  S.  1881);  section 
283,  Burns'  R.  S.  1894  (282,  R.  S.  1881);  section  285, 
Burns'  R  S.  1894  (284,  R.  S.  1881);  section  7473,  Bums' 
R.  a  1894. 

If  it  should  be  contended  that  the  instruction  here 
objected  to  might  be  upheld  as  intended  simply  to 
draw  the  attention  of  the  jury  to  the  probable  short- 
ening of  life  as  an  indication  of  the  severity  of  the 
injury  and,  consequently,  of  present  and  future  pain, 
it  may  be  answered  that  the  instruction  was  evidently 
drawn  with  no  such  purpose  in  mind,  but  merely  with 
the  view  of  authorizing  the  jury  to  consider  the  short- 
ening of  her  life  as  an  element  which  of  itself,  simply, 
might  be  taken  into  account  by  them  in  awarding  her 
damages,  in  case  they  should  find  in  her  favor.  This^ 
however,  as  we  have  seen,  was  unauthorized.  The 
instruction,  at  best,  was  misleading. 

Neither  are  we  able  to  say,  from  the  evidence  and 
the  answers  to  interrogatories,  that  this  instruction 
was  harmless,  or  that  it  might  not  have  unduly  in* 
fluenced  the  verdict  of  ^,600.00  in  appellee's  favor. 
Without  saying  that  such  damages  were  excessive  for 
a  person  eighty-five  years  of  age  and  injured  only  to 
the  deg^;^e  shown,  we  are  yet  unable  to  know  whether 
the  jury  would  have  awarded  damages  to  that  amount 
had  they  not  considered  the  shortening  of  appellee's 
expectancy  of  life  as  a  legitimate  element  in  making 
their  award. 

The  judgment  is  reversed,  with  instructions  to 
grant  a  new  trial. 
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[No.  17,W6.    Filed  January  26,  18»7.] 

iNTOXiCATiNa  Liquors. — lAcense, — Remontrance, — When  Bemonstra- 
tor  May  Not  Withdraw  His  Name. — Under  section  9,  Act  of  March 
11, 1895,  providing  that,  if  three  days  before  the  regular  session  of 
the  board  of  county  commissioners  a  majority  of  the  legal  voters 
shall  sign  and  file  a  remonstrance,  the  license  shall  not  be  granted, 
a  withdrawal  of  one's  name  cannot  be  made  after  the  beginning 
of  the  third  day  before  such  meeting,  and  a  motion  signed  by  a 
number  of  remonstrators  and  filed  with  the  board  of  commission- 
ers after  such  time,  stating  that  they  had  signed  the  remonstrance 
under  '* mistake  and  misapprehension"  should  be  overruled. 

From  the  Washington  (Circuit  Court  Reversed. 

Harvey  Morris,  for  appellants. 

Mitchell  &  Mitchell  and  Zaring  &  Hottel,  for  appellee. 

Monks,  J. — Appellants  filed  with  the  auditor  of 
Washington  county  a  remonstrance  in  writing,  under 
section  nine  of  an  act  approved  March  11,  1895  (Acts 
1895,  p.  248),  commonly  known  as  the  "Nicholson 
Law,''  against  the  granting  of  a  license  to  appellee  for 
the  sale  of  intoxicating  liquors  under  the  laws  of  this 
State.  The  remonstrance  was  filed  before  the  session 
of  the  board  of  commissioners  and  within  the  time 
fixed  by  said  law,  and  was  signed  by  a  majority  of  the 
legal  voters  of  Washington  township,  in  which  appel- 
lee desired  to  carry  on  said  business. 

On  the  fifth  day  of  the  regular  session  of  the  board 
of  commissioners  appellee  filed  a  written  motion, 
Signed  by  fifty-two  of  the  persons  who  had  signed  said 
remonstrance,  that  said  board  of  commissioners  dis- 
miss said  remonstrance  as  to  them  and  that  their 
names  be  stricken  therefrom,  stating  as  the  reason 
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therefor  that  they  each  had  signed  said  remonstrance 
"under  mistake  and  misapprehension.^^ 

This  motion  was  overruled  by  the  board  and  the  ap- 
plication of  appellee  for  said  license  was  denied  under 
said  section  nine.  Appellee  appealed  said  cause  to 
the  circuit  court,  where  said  motion  as  to  said  fifty- 
two  persons  was  renewed  and  was  sustained  by  the 
court,  and  said  remonstrance  was  dismissed  as  to 
them.  Not  counting  the  signatures  of  these  fifty  two 
persons,  the  remonstrance  was  not  signed  by  a  ma- 
jority of  the  legal  voters  of  said  township.  The  trial 
of  said  cause  resulted  in  a  finding  in  favor  of  appellee 
and  a  judgment  that  he  be  granted  a  license,  etc 

The  action  of  the  court  in  sustaining  said  motion  to 
dismiss  as  to  said  fifty-two  persons  is  called  in  ques- 
tion by  the  assignment  of  errors.  It  appears,  from  the 
record,  that  the  trial  court  sustained  said  motion  upon 
the  ground  that  a  remonstrant  has  the  right  to  with- 
draw his  name  at  any  time  before  the  cause  is  sub- 
mitted to  the  board  of  commissioners  for  trial.  This 
court  has  held  that  a  remonstrant  has  no  right  to 
withdraw  his  name  after  the  expiration  of  the  time  for 
filing  a  remonstrance,  ^ate  v.  Gerhardty  145  Ind  439; 
Comcell  V.  Ovemieyerj  145  Ind.  698;  White  v.  Prifogte^ 
ani€f  64. 

Appellee  insists  that  as  the  motion  states  that  the 
remonstrance  was  signed  by  said  persons  under  mis- 
take and  misapprehension,  they  had  the  right  to  with- 
draw their  names  from  the  remonstrance.  Whether 
there  is  any  exception  to  the  rule  declared  by  the 
court  in  the  cases  cited,  we  need  not  determine  in  this 
case  for  the  reason  that  the  motion  did  Aot  state  any 
facts  showing  that  the  persons  named  signed  said  re- 
monstrance **under  mistake  and  misapprehension." 

It  follows  that  the  court  erred  in  sustaining  said 
motion  to  dismiss  the  remonstrance. 


i 
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The  remonstrance  being  signed  by  a  majority  of  the 
legal  voters  of  said  township  and  filed  within  the  time 
limited  by  law,  the  court  below  had  no  jurisdiction  or 
power  to  grant  said  license  to  appellee.  Fljfnn  v.  Tay- 
lor,  145  Ind.  533. 

It  is  due  to  the  leaimed  judge  of  the  court  below  to 
say  that  this  cause  was  tried  and  determined  by  him 
before  the  case  of  State  v.  Oerhardtj  supra,  and  other 
cases  under  the  "Nicholson  Law"  had  been  decided  by 
this  court 

Judgment  reversed,  wit]i  instructions  to  overrule 
said  motion  to  dismiss  the  remonstrance  as  to  said 
fifty-two  persons,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 


Cmr  OF  EVANSVILLE  ET  AL.  V.  MiLLEB. 


[No.  18,032.    Filed  January  26,  1897.] 

Municipal  Corporations.— Power  of  Common  Council  in  Declaring 
What  Shall  Constitute  a  Nuisance. — ^A  municipal  corporation  al- 
though authorized  by  its  charter  to  declare  what  shall  constitute 
a  nuisance,  may  not  declare  that  to  be  a  nuisance  which  in  fact  is 
not. 

Same. — Cities, — Invalid  Ordinance, — Partially  Burned  Building  Not 
a  Nuisance, — Under  section  23  of  the  act  governing  cities  having 
more  than  fifty  thousand  and  less  than  one  hundred  thousand  popu- 
lation as  amended  by  section  4  of  the  Act  of  March  11, 1895,  author- 
izing such  cities  to  declare  what  shall  constitute  a  nuisance,  an  or- 
dinance declaring  a  partially  burnt  building  to  be  a  nuisance  irre- 
spective of  its  actual  condition  or  location,  is  invalid. 


From  the  Vanderburgh  Superior  Court  Affirmed. 
G.  A.  Cunningham  and  E.  Q.  Lockyear,  for  appel- 


lants. 


Cfilchrist  &  DeBruler,  for  appellee. 
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Jordan,  C.  J. — This  action  was  instituted  by  appel- 
lee to  prevent  the  collection  of  certain  assessments, 
levied  by  the  board  of  public  works  of  the  city  of 
Evansville  on  certain  real  estate  owned  by  appellee 
and  situated  within  the  city.  The  theory  of  the  com- 
plaint is  that  this  assessment  of  $199.00  is  void  by  rea- 
son of  the  invalidity  in  part  of  an  ordinance  under 
which  the  city  undertook  to  levy  said  assessment.  A 
trial  resulted  in  a  finding  by  the  court  in  favor  of  ap- 
pellee, and  a  judgment  was  awarded  canceling  the 
assessment  and  adjudging  void  the  lien  claimed  there- 
under by  the  city. 

The  facts  in  the  record  show  that  the  appellee,  Mil- 
ler, in  May,  1895,  became  the  owner,  by  purchase,  of 
lots  6,  7,  8  and  9,  in  block  7,  of  GoodselFs  enlargement 
of  the  city  of  Evansville,  and  that  the  dwelling  house 
situated  on  said  premises  at  the  time  he  became  the 
owner  thereof  had  been  partially  destroyed  by  fire. 
On  June  24,  1895,  the  common  council  of  that  city 
passed  an  ordinance  defining  nuisances,  etc.  The  first 
section  of  this  ordinance  provided  as  follows: 

"Be  it  ordained  by  the  common  council  of  the  city 
of  Evansville,  That  any  building^  shedy  outhouse  or 
structure  of  any  kind  that  shall  he  partially  destroyed 
byfirCy  or  from  any  other  cavsCy  and  shall  be  suffered 
by  the  owner  thereof  to  remain  in  such  condition^  after 
being  notified  by  the  Department  of  Public  Works  to 
remove^  repair  or  rebuild  the  samsy  shall  constitute  a 
nuimnce.  Any  building,  shed,  outhouse,  or  structure 
of  any  kind  that  shall  become  filthy  or  unwholesome  is 
hereby  declared  to  be  a  nuisance. ^^ 

The  part  assailed  by  the  appellee  as  invalid  is  in- 
dicated by  italics.  Section  two  provides  that  when- 
ever the  department  of  public  works  shall  have  knowl- 
edge "that  any  nuisance  such  as  is  defined  in  section 
one  of  this  ordinance  exists  in  said  city,  it  shall  there- 
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upon  make  an  order  requiring  the  owner  thereof  to 
abate  the  same  within  such  time  as  said  department 
may  fix."  This  section  further  provides  for  giving 
notice  to  such  owner,  of  the  order,  and  declares  it  law- 
ful for  said  department  to  remove  such  buildings  or 
structures  in  whole  or  in  part  by  persons  employed  by 
it,  or  by  letting  such  work  by  contract,  etc.  Section 
three  contains  provisions  for  assessing  the  cost  of  the 
removal  of  the  building  against  the  real  estate  in  like 
manner  as  assessments  of  benefits  are  made.  On  July 
13,  1895,  the  department  of  public  works  of  the  city, 
under  this  ordinance,  made  an  order  as  follows: 

"And  now  it  is  ordered  by  the  department  of  public 
works  of  th«  city  of  Evansville: 

"That,  Whereas,  the  buildings  situate  on  lots  6, 7,  8, 
and  9,  in  block  7,  in  GoodselPs  enlargement  in  said 
city,  have  been  partially  destroyed  by  fire,  and  have 
been  suffered  by  the  owner  thereof  to  remain  in  such 
condition  for  a  period  of  twelve  months,  and  by  reason 
thereof  have  created  a  nuisance. 

"Now,  therefore,  it  is  ordered  by  said  department 
that  the  owner  of  said  real  estate  abate  said  nuisance 
by  the  removal  of  the  whole  of  said  building,  or  so 
much  thereof  as  remains  unconsumed,  together  with 
all  offal,  dirt,  debris  of  every  kind  situate  thereon,  on 
or  before  the  17th  day  of  August,  1895. 

"And  it  appearing  that  John  A.  Miller,  the  owner 
of  said  real  estate,  is  a  nonresident  of  the  city  of 
Evansville,  it  is  ordered  that  he  be  notified  of  this 
resolution  by  publication  in  a  newspaper  published  in 
said  city. 

"At  the  expiration  of  said  time,  if  such  owner  shall 
not  have  abated  such  nuisance,  this  department  will 
proceed  to  abate  the  same  by  the  removal  of  such 
structure,  and  by  such  other  means  as  may  be  deemed 
necessary.'' 
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After  the  time  designated  in  this  order  for  the  re- 
moval of  the  building  by  appellee,  the  board  of  public 
works  made  the  following  order  for  its  removal : 

"It  is  hereby  ordered  and  directed  by  the  board  of 
public  works  of  the  city  of  Evansville  that  the  clerk 
advertise  for  bids  for  removing  all  that  part  of  the 
*Jordan  Giles'  residence  on  Washington  avenue,  above 
the  stone  foundation,  stacking  all  good  lumber  and 
brick  on  the  premises  and  removing  all  rubbish  and 
burnt  lumber  from  the  premises.^' 

It  was  admitted  by  the  parties  in  the  lower  court 
that  the  proceedings  by  the  city  in  the  matter  in  con- 
troversy were  regular  and  consistent  with  the  re- 
quirements of  the  ordinance,  and  that  the  assessment 
to  the  amount  of  $199.00  was  made  against  the  real 
estate  of  appellee  as  alleged  in  the  complaint,  and 
that  appellant,  Schwacke,  had  complied  with  his  con- 
tract in  removing  the  partially  destroyed  building 
from  the  premises  in  question. 

It  is  clear,  we  think,  that  the  city  of  Evansville, 
through  her  duly  constituted  authorities,  in  ordering 
the  removal  of  this  partially  destroyed  building,  and 
in  assessing  the  expense  of  such  work  upon  appellee's 
real  estate,  proceeded  under  that  part  of  section  one 
of  the  ordinance  which  declares  "that  any  building, 
etc.,  that  shall  be  partially  destroyed  by  fire,  etc.,  and 
suffered  bv  the  owner  to  remain  in  such  condition 
after  being  notified,  etc.,  to  remove,  repair,  etc.,  shall 
constitute  a  nuisance."  The  controlling  question, 
therefore,  for  our  decision  is  that  which  relates  to  the 
validity  of  this  portion  of  the  ordinance,  for,  as  this 
is  the  basis  upon  which  the  city's  proceedings  rest,  its 
invalidity  must  necessarily  render  them  inoperative 
and  void.  Counsel  for  appellee  deny  that  the  common 
council  of  the  city  of  Evansville  has,  either  expressly 
or  impliedly,  the  power  to  declare  by  ordinance  that 
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a  building  partially  destroyed  and  suffered  to  remain 
in  that  condition,  shall,  by  reason  of  such  facts 
alone,  necessarily  constitute  a  nuisance.  It  will  be 
seen  that  the  ordinance  in  dispute  ordains  '^that  any 
building,  etc.,  partially  destroyed  by  flre,  or  any  other 
cause,  and  suffered  to  remain  in  such  condition  after 
notice  to  the  owner,  etc.,  shall  constitute  a  nuisance." 
The  latter  is  declared  to  exist  as  the  result  of  these 
naked  facts,  and  authority  is  given  to  the  department 
of  public  works  to  abate  such  declared  nuisance  at 
the  expense  of  the  owner  of  the  property.  These  facts 
alone  are  the  test.  The  ordinance  erects  no  other 
standard  by  which  the  supposed  nuisance  is  to  be 
measured  or  determined!  No  reference  or  regard 
whatever  is  had  as  to  the  condition,  character,  situa- 
tion or  surroundings,  which  might  tend  to  render  the 
building  unsafe  in  any  manner  to  the  public,  or  a 
detriment  to  the  health  or  inconvenience  of  the  public. 
There  is  an  entire  absence  of  facts  declared,  tending 
to  show  that  if  such  partially  destroyed  building  is 
suffered  to  remain  it  may  be  productive  of  annoyance 
or  injury  to  the  public. 

That  such  a  building  may  become  a  nuisance  if 
maintained  bv  reason  of  the  ruinous  and  weak  condi- 
tion  of  its  walls  or  other  parts,  thereby  rendering 
them  liable  to  fall  and  do  injury  to  persons  passing 
by,  or  resulting  in  injury  to  an  adjoining  owner,  is 
a  well  established  legal  proposition.  It  is  said  by 
an  eminent  author,  that  such  a  building,  as  last 
mentioned,  on  a  public  street  is  a  public  nuisance 
and  a  private  nuisance  to  those  owning  property  ad- 
jacent to  it  Wood's  Law  of  Nuisances,  section  109. 
It  is  evident,  however,  that  in  such  a  case  the  nuisance 
would  not  consist  alone  in  the  fact  that  the  building 
was  one  that  had  been  partially  destroyed,  but  in  its 
being  maintained  in  its  unsafe  or  dangerous  condition. 
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It  may,  however,  be  maintained  in  a  partially  de- 
stroyed condition,  and  yet  be  harmless  in  all  respects. 
The  unsafe  condition  thereof  depending  on  the  extent 
of  the  destruction,  and  another  feature  to  be  consid- 
ered would  be  whether  it  was  remote  from  a  public 
street  or  passway.  But  the  ordinance  does  not  take 
into  account  any  of  these  facts  or  features,  but  ex- 
pressly condemns  and  outlaws  as  a  nuisance  the  main- 
taining of  any  partially  destroyed  building  without 
regard  to  its  character,  as  to  danger,  by  reason  of  its 
weak  condition,  or  location  or  surroundings.  By  sec- 
tion 23  of  the  act  under  which  the  city  of  Evansville 
is  operating,  its  common  council  is  empowered  to  de- 
clare what  shall  constitute  a  nuisance,  and  to  require 
its  abatement,  and  to  assess  the  expenses  of  its  re- 
moval against  the  person  causing  the  same  or  suffer- 
ing it  to  exist.  Acts  1895,  p.  259.  But  the  rule  is  well 
settled  that  a  municipal  corporation,  although  em- 
powered by  law  to  declare  what  shall  constitute  a 
nuisance,  may  not  declare  that  to  be  one  which  in  fact 
is  not.  First  Nat  BanJc^  etc.y  v.  SarllSj  129  Ind.  201,  and 
authorities  there  cited;  Baumgartner  v.  Hasty ^  100  Ind. 
575;  Village  of  Des  Plaines  v.  Payer,  128  HI.  848,  14 
N.  E.  677;  City  of  Denver  v.  Mullen^  7  Col.  845,  8  Pac 
693;  Everett  v.  City  of  Council  Bluffs,  46  la.  66; 
Yates  V.  Milwaukee,  10  Wall.  497;  Tiedeman  Lim. 
Police  Powers,  section  122;  Wood's  Law  of  Nuisances, 
sections  742,  743  and  744;  Lippman  v.  City  of  South 
Bend,  84  Ind.  276;  Dillon  Munic.  Corp.,  section  374; 
State  V.  Jersey  City,  29  N.  J.  L.  170;  Beach.  Pub.  Corp., 
sections  1026,  1029  and  1031. 

In  Yates  v.  Mihraukee,  supra,  the  Supreme  Court 
of  the  United  States,  in  considering  the  power  con- 
ferred upon  the  city  of  Milwaukee  to  declare  what 
shall  constitute  a  nuisance,  per  Justice  Miller,  said: 
"It  is  a  doctrine  not  to  be  tolerated  in  this  country, 
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that  a  municipal  corporation,  without  any  general 
laws  either  of  the  city  or  of  the  state,  within  which  a 
given  structure  can  be  shown  to  be  a  nuisance,  can, 
by  its  mere  declaration  that  it  is  one,  subject  it  to  re- 
moval by  any  person  supposed  to  be  aggrieved,  or 
even  by  the  city  itself.  This  would  place  every  house, 
every  business,  and  all  the  property  of  the  city,  at  the 
uncontrolled  will  of  the  temporary  local  authorities. '' 

In  the  case  of  the  Totcn  of  Lake  View  v.  Letz^  44  111. 
SI,  it  is  said :  "There  are  some  things  which  in  their 
nature  are  nuisances,  and  which  the.  law  recognizes  as 
such.  There  are  others  which  may  or  may  not  be  so, 
their  character  in  this  respect  depending  on  circum- 
stances." 

In  Tiedeman  Lim.,  section  122a,  it  is  said:  "A  certain 
use  of  lands,  harmless  in  itself,  does  not  become  a 
nuisance,  because  the  legislature  has  declared  it  to 
be  so." 

In  City  of  Denver  v.  Mullen^  supra,  the  Supreme  Court 
of  Colorado  in  construing  a  provision  in  the  charter 
of  the  city  of  Denver  conferring  authority  upon  its 
council  to  declare  what  shall  be  a  nuisance  and  to 
prevent  and  abate  the  same,  held  that  such  conferred 
power  did  not  authorize  the  council  to  arbitrarily  de- 
clare any  particular  thing  a  nuisance  which  had  not 
theretofore  been  pronounced  such  by  law  or  so  ad- 
judged by  a  judicial  determination.  In  the  course  of 
the  opinion,  on  page  353,  the  court  said :  "The  proper 
construction  of  this  language  is,  that  the  city  is 
clothed  with  authority  to  declare,  by  general  ordi- 
nance, what  shall  constitute  a  nuisance.  That  is  to 
say,  the  city  may,  by  such  ordinance,  define,  classify 
and  enact  what  things  or  classes  of  things,  and  under 
what  conditions  and  circumstances,  such  specified 
things  are  to  constitute  and  be  deemed  nuisances. 
For  instance,  the  city  might,  under  such  authority. 
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declare  by  ordinance  that  slaughter  houses  within  the 
limits  of  the  city,  carcasses  of  dead  animals  left  lying 
within  the  city,  goods  boxes,  and  the  like,  piled  up  or 
remaining  for  a  certain  length  of  time  on  the  side- 
walks, or  other  things  injurious  to  health,  or  caus- 
ing obstruction  or  danger  to  the  public  in  the  use  of 
•the  streets  and  sidewalks,  should  be  deemed  nui- 
sances; not  that  the  city  council  may,  by  a  mere  reso- 
lution or  motion,  declare  any  particular  thing  a  nui- 
sance which  has  not  theretofore  been  pronounced  to 
be  such  by  law,  or  so  adjudged  by  judicial  determina- 
tion.^' 

We  think  it  is  clear,  under  the  authorities,  that  the 
common  council,  by  the  ordinance  in  controversy,  at- 
tempted to  declare  that  a  nuisance  which  in  fact, 
under  the  law,  cannot  be  so  considered,  and  therefore 
transcended  the  power  with  which  it  was  invested. 
As  asserted  by  the  authorities,  it  would  be  a  danger- 
ous doctrine  and  fraught  with  much  evil  to  recognize 
the  authority  of  a  municipal  legislature  to  declare 
that  a  nuisance  which  its  own  caprice  might  deem 
proper  to  outlaw  as  such.  Even  though  such  power  is 
expressly  conferred  by  the  legislature,  it  is  utterly  in- 
operative, unless  the  thing  so  declared  to  be  a  nui- 
sance is  one  in  fact,  or  was  created  or  erected  after 
the  adoption  of  the  ordinance  and  in  defiance  thereof. 
Wood's  Law  of  Nuisance,  section  744. 

What  the  legislature  cannot  do  directly  in  this  re- 
spect it  cannot  authorize  a  municipal -corporation  to 
do.  Without  further  extending  this  opinion,  we  are, 
under  the  authorities  cited,  constrained  to  hold  that 
the  part  of  section  one  of  the  ordinance,  as  indicated 
by  the  italics,  is  void  for  the  reasons  herein  stated,  and 
the  proceedings  thereunder  by  the  city,  involved  in 
the  case  at  bar,  consequently,  cannot  be  maintained. 

Judgment  affirmed. 
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BaRTLETT  et  AL.  V.  MANOR  ET  AL. 
[No.  17,885.     Filed  January  27,  1897.] 

Wills. — Setting  Aside  a  Will  and  Eetablishing  Lost  WiU,  Enforced 
in  Same  Proceeding, — While  the  right  to  set  aside  a  will  and  its 
probate  is  given  by  statute,  and  the  right  to  establish  a  lost  or 
destroyed  will  is  of  equitable  oognizance,  yet  both  rights  may  be 
enforced  in  one  proceeding,    p,  S£S. 

Same. — SvbstitutUm  of  Unprobated  WiU  for  Probated  WiU. — Con- 
test— Limitations. — ^A  proceeding  to  substitute  one  will,  not  pro- 
bated, for  another  which  has  been  probated,  involves  the  contest 
of  the  latter  will,  and  must  be  commenced  by  the  filing  of  com- 
plaint or  petition  within  three  years  after  such  latter  will  has  been 
offered  for  probate,  as  provided  by  section  2766,  Bums'  R.  S.  1894. 

From  the  Delaware  Circuit  Court.  Affirmed. 

J.  N.  Templer^  E.  B.  Templer,  R.  S.  Gregory  and 
A.  C.  Silverburgj  for  appellants. 

Ryan  &  Thompson,  for  appellees. 

Hackney,  J. — The  appellants,  heirs  of  James  L. 
Bartlett,  instituted  this  proceeding  in  the  circuit 
court  against  the  appellees,  heirs  of  Mary  A.  Watt. 

The  amended  complaint  alleged  that  in  the  year 
1855  said  James  L.  Bartlett,  by  the  provisions  of  his 
will  then  executed,  devised  the  lands  in  controversy 
in  fee-simple  to  his  wife,  Mary  A.  Bartlett,  who,  after 
his  death,  married  one  Watt;  that  in  the  year  1861 
said  James  executed  another  will,  in  which  he  devised 
to  said  Mary  an  estate  in  said  lands  for  life  and  re- 
voked the  will  of  1855;  that  said  Mary  was  given  the 
custody  of  said  two  wills,  which  she  held  until  after 
the  death  of  said  James,  when,  in  1861,  she  offered 
the  will  of  1855  for  probate  in  the  oflftce  of  the  clerk  of 
the  common  pleas  court  of  Delaware  county,  and 
made  proof  of  the  execution  thereof  by  the  afl3 davit, 
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taken  before  said  clerk,  of  one  of  the  attesting  wit- 
nesses, and  caused  the  said  will  and  proof  to  be  re- 
corded in  the  proper  record  of  wills  in  said  office. 
There  were  allegations  of  the  fraudulent  concealment 
by  the  said  Mary  of  said  will  of  1861 ;  the  ignorance  of 
its  existence  by  the  api)ellants;  the  death  of  its  attest- 
ing witnesses  and  the  scrivener  who  drew  it,  and  the 
discovery  of  its  execution  before  this  proceeding  was 
instituted,  in  June  1892. 

The  relief  sought  was  ^e  overthrow  of  the  will  of 
1855,  with  the  steps  taken  in  probate  thereof,  and  the 
establishment  and  probate  of  the  alleged  will  of  1861. 

The  circuit  court  overruled  demurrers  by  the  appel- 
lants to  answers  by  the  appellees,  alleging  that  the 
cause  of  action  sued  upon  did  not  accrue  within  the 
three  years  next  preceding  the  bringing  of  the  action. 
That  ruling  presents  the  only  question  for  decision  by 
this  court. 

There  is  much  said  by  counsel  of  the  theory  of  the 
case,  as  presented  by  the  complaint,  the  principal  dif- 
ference between  them  relating  to  the  inquiry  as  to 
whether  the  establishment  and  probate  of  the  will  of 
1861  was  the  primary  and  controlling  element" of  the 
cause  of  action,  with  the  cancellation  of  that  of  1855 
together  with  the  probate  thereof  as  the  mere  inci- 
dent, or  that  the  contest  of  the  validity  of  the  will  of 
1855,  with  the  probate  thereof,  was  the  essential  fea- 
ture of  the  cause  and  the  establishment  of  the  later 
will  as  an  incident 

The  right  to  set  aside  a  will  and  its  probate  is  given 
by  statute.  Burns'  R.  S.  1894,  section  2766  (R.  S.  1881, 
2596),  and  the  right  to  establish  a  lost  or  destroyed 
will  is  of  equitable  cognizance  and  has  statutory 
recognition  only  in  respect  to  the  proof  required,  the 
record  of  the  decree  and  the  restraining  of  proceed- 
ings in  relation  to  the  estate  pending  the  litigation. 
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Burns'  R  S.  1894,  section  2777  et  seq;  Wright  v.  FiiltZy 
138  Ind.  594.  This  latter  right,  however,  is  as  firmly 
settled  as  the  former.  No  question  is  here  made  but 
that  the  two  rights  may  be  enforced  in  one  proceeding, 
and  that  they  may,  has  been  recognized  by  this  court 
as  proper.  Burns  v.  Travis^  117  Ind.  44;  Roberts  v. 
Abbott,  127  Ind.  83;  McDomld  v.  McDomldy  142  Ind.  55. 

Assuming  the  right  to  so  proceed,  the  essential  pur- 
pose and  object  of  the  complain^  was  to  substitute  for 
one  will  and  its  probate,  another  will  and  to  secure 
the  probate  thereof. 

The  right  of  substitution  involved  the  overthro>?f  of 
the  will  of  1855  as  clearly  and  as  certainly  as  it  in- 
volved the  establishment  of  that  of  1861;  both  were 
essential  elements  of  the  cause  of  action,  and  neither 
could  have  been  held  merely  an  incident  to  the  other 
in  pleading  the  facts  and  outlining  the  theory  of  the 
action.  Both  were  of  the  essence  of  the  single  definite 
theory  upon  which  the  pleading  proceeded  to  the  at- 
tainment of  the  one  object,  that  of  substituting  one 
will  and  its  probate  for  another. 

This  conclusion  is  of  vital  importance  in  passing 
upon  the  sufl&ciency  of  the  answers  in  question,  since 
it  must  bring  before  us  a  consideration  of  the  limita- 
tion which  applies  to  an  action  to  set  aside  the  pro- 
bate of  a  will  and  overthrow  such  will.  If  the  primary 
question  were  the  establishment  of  the  will  of  1861, 
and  the  other  question  were  but  an  incident  and  not 
essential  to  the  theory  of  the  action,  we  would  have 
but  little  consideration  of  any  such  nonessential  in- 
cident 

It  has  been  distinctly  decided  by  this  court  that  a 
proceeding  to  substitute  one  will,  not  probated,  for 
another,  which  has  been  probated,  involves  the  con- 
test oJt  the  latter  will  and  requires  an  observance  of 
the  rules  of  procedure  declared  by  statute.    Burns  v. 
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Travis^  supra.  That  holding  necessarily  involves  an 
adherence  to  the  conclusion  we  have  reached,  that  the 
theory  of  the  case  includes  as  one  of  its  primary  fea- 
tures the  overthrow  of  the  will  of  1855  and  its  probate. 
If,  as  there  held,  such  an  attack  upon  the  probated 
will  is  a  contest  thereof,  we  must  look  to  the  statutory 
provisions  governing  contests  to  learn  if  the  limitation 
pleaded  is  there  provided.  Chapter  9,  Art  3,  sections 
2765-2776,  Burns'  R.  ^.  1894,  include  the  provisions 
governing  the  contest  of  wills  and  their  probate,  pre- 
scribing in  detail  the  procedure  throughout. 

Section  2766  provides  that  "Any  person  may  contest 
the  validity  of  any  will,  or  resist  the  probate  thereof, 
at  any  time  within  three  years  after  the  same  has  been 
offered  for  probate,  by  filing  in  the  circuit  court  ♦  ♦  ♦ 
his  allegation,  in  writing,  verified  by  his  affidavit,  set- 
ting forth  the  unsoundness  of  mind  of  the  testator, 
*  *  •  or  any  other  valid  objection  to  its  validity 
or  the  probate  thereof .    *    *    *'* 

Appellants'  learned  counsel  expressly  concede  that 
under  this  provision  the  right  to  contest  a  will  or  the 
I^robate  thereof  is  only  given  upon  the  condition  or 
limitation  that  the  complaint  or  petition  be  filed  with- 
in three  years  after  the  will  has  been  offered  for  pro- 
bate; but  they  insist  that  by  section  301,  Burns'  R.  S. 
1894,  the  limitation  was  extended.  That  section  pro- 
vides that  a  cause  of  action  which  has  been  concealed 
may  be  prosecuted  within  the  period  of  limitation 
after  discovery.  It  is,  however,  a  part  of  the  general 
code  and  one  of  numerous  sections  providing  the  lim- 
itation of  actions  under  the  code.  One  of  said  sec- 
tions. Burns'  R.  S.  1894,  section  295,  provides  that  **In 
special  cases,  where  a  different  limitation  is  pre- 
scribed by  statute,  the  provisions  of  this  act  shall  not 
apply."  It  would  seem,  therefore,  that;  by  legislative 
declaration,  the  limitation  prescribed  by  section  2766, 
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supra^  is  not  extended  by  said  section  301.  However, 
it  is  fully  established  tliat  when  a  right  is  given  and 
the  procedure  for  its  enforcement  is  provided  by  a 
special  statute,  the  procedure  so  provided  excludes 
resort  to  another  or  different  procedure.  Harrison 
Nat.  Bank  v.  CulbertsoUj  (Ind.  Sup.),  45  N.  E.  657; 
Edgerton  v.  Huntington  School  Tp.y  126  Ind.  261; 
Byan  v.  Bay,  105  Ind.  101 ;  Storms  v,  Stevens^  104  Ind. 
46;  Fishery.  Tidier,  122  Ind.  31. 

Of  this  proposition  counsel  for  the  appellants  say: 
"We  are  free  to  admit  that  in  Indiana  this  doctrine 
seems  to  be  advocated  by  this  court  in  the  Fisher  v. 
Tuller  case,  supra;  in  other  words,  our  Supreme  Court 
seems  to  have  laid  down  the  rule  that  if  the  statute 
which  gives  the  right  of  action  contains  its  own  limita- 
tions no  exceptions  can  be  ingrafted  upon  it  by  the 
courts,  but  that  the  law  must  be  applied  as  it  is  writ- 
ten, and  we  take  this  to  mean  that  the  exceptions  con- 
tained in  the  general  statute  of  limitations,  heretofore 
referred  to,  do  not  apply  to  such  cases."  Counsel  make 
this  concession  consistent  with  their  contention  that 
section  301,  supra,  extends  the  period  of  limitation  by 
their  insistence  that  the  cause  of  action  alleged  in  the 
complaint  is  primarily  for  the  establishment  of  a  lost 
or  destroyed  will,  the  right  to  which  action  is  not 
given  by  the  special  statute  for  the  contest  of  wills 
and  their  probate,  and  the  procedure  for  which  is  gov- 
erned by  the  civil  code.  If  the  premises  assumed  were 
correct  the  conclusion  would  seem  to  follow;  but  from 
what  we  have  said  of  the  theory  of  the  action,  but 
little  remains  to  demonstrate  that  the  premises  so  as- 
sumed are  not  correct 

It  is  manifest  that  for  the  repose  of  titles  by  devise, 
the  legislature  included  in  the  provisions  of  section 
2766,  supra,  the  requirement  that  the  contest  of  a  will 
Vol.  146—40 
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OP  of  its  probate  should  be  instituted  within  three 
years  from  the  time  of  offering  the  will  for  probate. 
This  wise  object  so  clearly  manifested  cannot  be 
lightly  passed  over  or  set  aside^  but  we  must  give  it 
full  force  without  ingrafting  conditions  upon  it  The 
will  of  1855  is  conceded  to  have  been  genuine,  and  the 
allegations  of  the  complaint  do  not  deny  the  efficacy  of 
the  proof  and  recording  to  constitute  a  legal  probate. 
This  being  true,  regarding  section  2766,  supra^  as  clos- 
ing the  door  against  contest,  and  accepting  the  holding 
of  Burns  v.  Travis^  supra^  that  contest  is  here  involved, 
we  meet  with  an  insurmountable  obstacle  to  the 
recognition  of  the  relief  sought  by  the  appellants.  As 
long  as  the  bar  stands  against  the  contest  we  have  a 
barrier  against  establishing  a  will  to  substitute  for  it 
Substitution  includes  as  much  the  overthrow  of  one 
as  the  proof  that  another  existed;  the  relief  sought 
includes  both,  and  neither  demand  can  stand  without 
the  other.  Since  contest  is  forbidden,  and  the  will  of 
1855,  with  its  probate  must  stand,  substitution  be- 
comes impossible. 

If  this  result  can  be  said  to  be  a  hardship,  consider- 
ing the  importance  of  the  reasonable  security  of  titles 
and  the  possibility  of  fraudulent  concealment  of  later 
wills,  the  hardship  must  be  due  to  the  failure  of  the 
legislature  to  ingraft  an  exception  upon  the  limita- 
tion of  section  2766,  supra.  The  courts  are  powerless 
to  create  an  exception,  but  if  they  had  such  power 
tliey  would  be  confronted  with  a  serious  question  of 
the  wisdom  of  exercising  it,  since  the  repose  of  titles, 
the  possible  fraudulent  concealment  of  a  last  will  re- 
voking a  former  which  is  probated,  and  the  equally 
possible  fraudulent  creation,  by  parol,  after  more  than 
thirty  years  of  repose,  of  a  substituting  will,  would 
call  for  a  cautious  hesitancy  before  taking  the  step. 

In  Fisher  v.  Ttdler,  supra,  this  court  refused  to  ex- 
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tend,  on  account  of  fraud,  the  period  of  limitation 
created  by  a  special  statute,  in  the  absence  of  excep- 
tion, and  held  that  notwithstanding  the  fraud  no 
power  existed  in  the  courts  to  ingraft  an  exception 
ui)on  the  statute.  It  is  true  that  this  holding  was 
with  reference  to  a  purely  legal  liability,  involving  no 
equitable  demand,  but  it  rested  upon  a  special  statute 
containing  a  special  limitation. 

That  section  301,  suprOy  extending,  on  account  of 
concealment,  the  period  of  limitation  provided  in  that 
special  statute,  could  not  be  considered  as  affecting 
the  question  is  manifest,  not  only  from  the  provisions 
of  section  295,  supra^  denying  its  application,  but  from 
the  rule  which  holds  the  limiting  provisions  of  such 
special  statutes  to  be  of  the  essence  of  the  right,  rather 
than  to  simply  cut  off  the  remedy,  as  with  general 
statutes  of  limitation.  This  rule  is  stated  in  13  Am. 
and  Eng.  Ency.  of  Law,  p.  689,  as  follows:  "Where 
time  is  of  the  essence  of  the  right  created,  and  the  lim- 
itation is  an  inherent  part  of  the  statute  or  agreement 
under  which  the  right  in  question  arises,  so  that  there 
is  no  right  of  action  independent  of  the  limitation, 
*  *  *.  Such  special  limitations  extinguish  the  right 
rather  than  affect  the  remedy."  This  statement  of  the 
rule  is  supported  by  The  Harrisburg^  119  U.  8.  199; 
Taylor  v.  Cranberry  Iron^  etc.,  Co.y  94  N.  C!525;  Fin- 
nell  V.  Southern,  etc.,  R.  W.  Co.,  33  Fed.  427;  Hvdson 
Y.  Bishop,  32  Fed.  519,  35  Fed.  820;  Smith  v.  Tripp. 
14  R.  I.  112. 

Such  statutes  are  not  extended  by  disability  or 
fraud.  13  Am.  and  Eng.  Ency.  of  Law,  p.  690;  Taylor 
V.  Cranberry  Iron,  etc, ,  Co. ,  supra;  Suggs  v.  Insurance 
Co.,  71  Texas  579, 9  S.  W.  676, 1 L.  R.  A.  847;  Cochran  v. 
Young,  104  Pa.  St.  333;  Luther  v.  Luther,  122  111.  558. 

The  last  two  cases  involves  the  contest  of  probated 
wills  instituted  after  the  period  within  which  the 
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right  to  contest  was  given.  See  also  Spu'cr  v.  Hock- 
TTvaUy  72  Ind.  120;  Ilorton  v.  Hastings,  128  Ind.  103;  Potts 
V.  FeltoYiy  70  Ind.  166,  holding  that  a  special  right 
given  by  law  to  be  exercised  within  a  time  or  manner 
prescribed  is  exclusive  as  to  such  time  or  manner. 

It  cannot  be  seriously  questioned  that  our  statute 
of  wills  is  special  with  reference  to  the  right  of  con- 
test, that  it  creates  a  right  not  existing  in  its  absence, 
and  that  the  right  is  given  upon  the  condition  that  it 
be  exercised  within  three  years.  As  to  this  right  it 
cannot  be  doubted,  we  think,  that  the  general  statute 
of  limitations  has  no  effect  Nor  do  we  think  that  the 
rules  of  equity  as  applied  to  general  statutes  of  lim- 
itation, where  the  right  sought  to  be  enforced  is  of 
equitable  cognizance  or  is  of  concurrent  jurisdiction 
of  both  law  and  equity,  may  be  applied  to  the  right 
to  contest  a  will  so  as  to  lift  the  case  out  of  the  special 
limitation.  That  right  is,  as  we  have  indicated,  one  of 
purely  legal  origin  and  is  given  upon  a  condition  not 
extended  by  any  exception,  and  an  exception  inter- 
posed from  any  supposed  equitable  considerations 
would  denv  the  force  of  the  statute  and  ascribe  to 
equitable  jurisdiction  a  power  to  control  the  exercise 
of  a  purely  legal  right,  notwithstanding  the  expressed 
inhibitions  of  the  law  granting  such  legal  right.  We 
do  not  understand  the  learned  counsel  for  the  appel- 
lants to  contend  that  such  overruling  power  exists  in 
equity,  but  we  understand  them  to  insist  that  con- 
sidering this  action  to  relate  to  the  establishment 
of  th§  will  of  1861,  a  question  of  equitable  jurisdiction, 
the  rules  of  equity,  in  view  of  the  alleged  fraud,  would 
extend  the  right  of  action  or  suspend  the  period  of 
limitation  until  the  discovery  of  the  fraud. 

The  case  before  us,  however,  presents,  as  we  have 
shown,  the  assertion  of  an  equitable  right  dependent 
upon  a  legal  right  which  has  been  lost  by  delay  be- 
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yond  the  period  in  which  ^jbe  right  is  given.  It  is  not 
a  case  of  concurrent  legal  and  equitable  jurisdiction, 
nor  of  exclusively  equitable  cognizance.  It  is  a  case 
where  a  legal  right  and  an  equitable  right  are  sought 
to  be  blended  and  enforced  under  our  practice  where 
the  distinction  between  actions  at  law  and  in  equity 
i%  abolished;  but  such  blending  fails  because  the  legal 
right  has  lapsed  and  has  existence  no  more  than  if  it 
had  never  been  created. 

The  ruling  of  the  lower  court  was  right,  and  the 
judgment  is  affirmed. 

Monks,  J,,  was  not  present. 
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Same. — Fraud. — Action  to  Set  Aside  Deed. — In  an  action  to  set  aside   fjse    147 

R  deed  alleged  to  have  been  procured  by  fraud  it  must  appear  from   

the  averments  of  the  complaint  that  there  was  an  intention  to  de- 
ceive and  that  in  reliance  upon  the  facts,  with  the  use  of  ordinary 
care,  they  were  acted  upon  in  good  faith  and  the  deception  ac- 
complished to  the  prejudice  of  the  other  party. 

Appeal  and  Error. — Waiver  of  Error.— Failure  to  Discuss  Errors 
in  Brief. — Where  a  demurrer  is  sustained  to  a  complaint  for  the 
reason  that  the  action  is  barred  by  the  statute  of  limitations  and 
such  ruling  is  assigned  as  error  on  the  ground  that  the  complaint 
shows  that  the  action  is  excepted  from  the  operation  of  the  statute, 
the  questions  thus  raised  goes  to  the  sufficiency  of  the  facts  averred 
in  the  complaint  and  the  failure  to  discuss  the  question  of  the  suffi- 
ciency of  the  complaint  will  be  considered  a  waiver  of  the  error. 

From  the  Kosciusko  Circuit  Court.  Affirmed. 

Wood  &  Bowser  J  Bertram  Shane  and  L.  W.  Roysey 
for  appellants. 

H,  S.  Biggs  and  M.  H.  Summy,  for  appellees. 
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McCabb,  J. — The  appellants  sued  the  appellees  in  a 
complaint  of  two  paragraphs,  to  set  aside  certain 
deeds  of  conveyance  of  certain  lands  in  Kosciusko 
county.  The  issues  joined  were  tried  by  the  court,  re- 
sulting in  a  finding  and  judgment  for  the  defendants. 
The  only  error  assigned  calls  in  question  the  action 
of  the  trial  court  in  sustaining  a  demurrer  to  the 
amended  second  paragraph  of  the  complaint. 

The  substance  of  that  paragraph  is  as  follows :  "The 
plaintiff,  Susan  Guy,  and  her  husband,  Lorenzo  D. 
Guy,  complain  of  the  defendants  and  say,  that  on 
April  21, 1885,  and  for  several  years  prior  thereto,  one 
William  Blue  was  the  owner  in  fee-simple  of  certain 
lands  which  are  particularly  described  in  Kosciusko 
county,  Indiana;  that  on  said  day  said  William  was 
over  eighty  years  old,  and  was  thien,  and  had  been  for 
more  than  five  years  prior  thereto,  greatly  enfeebled, 
both  in  body  and  mind,  and  so  continued  until  his 
death,  and  by  reason  thereof  easily  susceptible  to  the 
influence,  arts  and  persuasions  of  others;  that  during 
said  period  of  time  the  defendants,  Simeon,  Benjamin, 
Samuel,  and  Peter  W.  Blue,  sons  of  said  William,  well 
knowing  his  weak  and  enfeebled  condition  aforesaid, 
corruptly  conspiring,  contriving  and  intending  to 
profit  thereby,  and  to  cheat  and  defraud  said  William 
of  said  lands,  made  frequent  visits  to  him,  and  by 
means  of  persistent,  continuous  and  undue  persuasion, 
and  undue,  corrupt  and  overpowering  infiuence  ex- 
ercised by  said  defendants  over  and  upon  said  Wil- 
liam, so  wrought  upon  the  mind  and  inclinations  of 
said  William  that  on  said  day,  April  21,  1885,  they 
procured  the  said  William  to  execute  to  each  of  said 
defendants,  Simeon,  Benjamin,  Samuel,  and  Peter  W. 
Blue,  a  separate  deed,  purpoi*ting  to  convey  to  each  a 
certain  described  portion  of  said  land;  that  said  de- 
fendant, Sarah  M.  Blue,  being  then  the  wife  of  said 
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William,  joined  in  said  pretended  conveyances;  that 
at  the  time  of  the  execution  of  said  instruments  said 
lands  were  of  the  value  of  $18,000;  that  said  instru- 
ments were  procured  by  the  defendants,  Simeon,  Ben- 
jamin, Samuel,  and  Peter  W.,  through  the  corrupt, 
fraudulent,  and  dishonest  practices  and  means  afore- 
said, by  which  the  will  and  intent  of  the  said  William 
were  by  said  defendants  wholly  overpowered  and  con- 
trolled; that  said  defendants,  by  means  of  said  cor- 
rupt, fraudulent  and  dishonest  practices  and  means 
aforesaid  continued  to  so  control  the  will  and  judg- 
ment of  said  William  up  to  the  time  of  his  death,  and 
thereby  continued  to  prevent  him  from  obtaining  a 
knowledge  or  discovering  that  he  had  by  the  aforesaid 
means  been  defrauded  of  his  said  lands;  that  during 
his  life  time  he  did  not  discover  the  same,  and  bv  the 
means  aforesaid  defendants  concealed  from  said  Wil- 
liam the  fraud  that  had  been  practiced  upon  him ;  that 
on  February,  1893,  the  said  William  departed  this  life, 
leaving  surviving  him  as  his  only  heirs  his  widow, 
Sarah  M.  Blue,  who  was  his  second  wife,  and  by 
whom  he  had  no  children,  and  defendants,  Simeon, 
Benjamin,  Samuel,  and  Peter  W.,  and  the  plaintiflE, 
Susan,  his  children  by  a  former  marriage;  that  un- 
less said  deeds  are  set  aside  they  will  deprive  the 
plaintiff,  Susan,  of  the  one-fifth  of  said  lands,  which 
she  would  inherit  from  her  father;  that  before  bring- 
ing this  suit  she  rescinded  and  disowned  said  deeds 
and  notified  said  defendants,  Simeon,  Benjamin, 
Samuel,  and  Peter  W.  thereof.    Wherefore,"  etc. 

The. only  question  discussed  by  counsel  on  both 
sides  relates  to  the  question,  not  whether  the  facts 
stated  in  the  paragraph  are  suftcient  to  constitute  a 
cause  of  action,  but  whether  the  court  was  justified 
in  sustaining  the  demurrer  on  the  ground  that  the 
facts  stated  in  the  pleading  showed  that  the  cause  of 
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action  was  barred  by  the  statute  of  limitations. 
Against  the  bar  of  the  statute  the  appellants'  counsel 
contend  that  the  pleading  showed  that  the  alleged 
fraud  had  been  so  concealed  that  the  action  is  ex- 
empted from  the  operation  of  the  statute.  But  if  the 
action  is  to  be  regarded  as  one  for  relief  against  fraud, 
then  the  court's  ruling  in  holding  the  paragraph  bad  is 
justified,  because  no  fraud  is  charged.  If  epithets 
liberally  applied  to  the  defendants  were  sufficient  the 
paragraph  might  be  regarded  as  good.  But  it  has 
long  been  well  established  that  the  use  of  epithets  in 
a  pleading  is  not  sufficient  to  show  fraud,  but  the  facts 
constituting  the  fraud  must  be  distinctly  averred.  An 
intention  to  deceive  must  appear  and  that  in  reliance 
upon  the  facts,  with  use  of  ordinary  care,  they  were 
acted  upon  in  good  faitJi  and  the  deception  accom- 
plished to  the  prejudice  of  the  other  party.  Hardy  v. 
Brier,  91  Ind.  91;  Howe,  etc.,  Co.  v.  Brown,  78  Ind. 
209;  Fry  v.  Day,  97  Ind.  348;  Bennett  v.  Mclntire, 
121  Ind.  231;  Conant  v.  Nat%  etc.,  Bank,  121  Ind.  823; 
Stroup,  v.  Stroup,  140  Ind.  179,  27  L.  R.  A.  523;  Jack- 
son V.  Myers,  120  Ind.  504. 

The  appellants'  counsel  contend  that  the  statute  of 
limitations  furnishes  no  excuse  for  the  ruling  of  the 
circuit  court.  But  the  ground  of  the  contention  is  a 
misconception.  They  contend  that  the  pleading 
showed  that  the  action  was  exempted  from  the  opera- 
tion of  the  statute  because  of  the  concealment  of  the 
cause  of  action  alleged  in  the  paragraph,  and  cite  in 
support  of  such  contention  Dorsey  Machine  Co.  v.  Mc- 
Caffrey, 139  Ind.  545.  It  is  there  said:  "The  rule  is, 
that  where  the  limitation  in  a  certain  case  is  absolute, 
and  there  are  no  exceptions  to  the  running  of  the 
statute,  and  the  complaint  shows,  upon  its  face,  that 
the  action  is  commenced  after  the  time  limited,  the 
question  can  be  raised  on  demurrer.    But  where  there 
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are  exceptions  to  the  period  limited  by  statute,  in  any 
case,  and  the  complaint  shows,  upon  its  face,  that  the 
action  was  not  brought  within  the  time  limited,  still 
the  question  cannot  be  raised  by  demurrer  to  the  com- 
plaint, unless  it  also  shows  that  the  particular  action 
is  not  within  any  of  the  exceptions  to  the  statute. 

"The  complaint  in  the  case  under  consideration  does 
not  show  this.  The  law  in  this  State  is  adverse  to 
the  contention  of  the  appellant  corporation.  Hanna^ 
Admr.y  v.  Jeffersonville  R.  B.  Co.y  32  Ind.  113;  Pot- 
ter y.  Smith,  36  Ind.  231;  Harlen  v.  Watson,  63  Ind. 
143;  Baugh  v.  Boles,  66  Ind.  376;  Kent  v.  Parks,  67 
Ind.  53;  Cravens  v.  Duncan,  55  Ind.  347. 

"At  the  time  the  plaintiff's  cause  of  action  accrued, 
she  was  an  infant,  and  might  also  have  labored  under 
some  other  supervening  disability  that  arrested  the 
progress  of  the  statute  and  exempted  her  from  its  ef- 
fect, or  she  might  have  rested  under  divers  other  legal 
incapacities,  for  aught  that  appears  in  the  complaint." 
Burns'  R  S.  1894,  sections  293-307  (B.  S.  1881, 292-306). 

There  are  many  exceptions  and  disabilities  men- 
tioned in  this  statute  exempting  cases  coming  within 
them  from  the  operation  of  the  statute.  For  instance, 
the  plaintiff  might  have  been  under  disability,  and 
hence  the  question  whether  the  action  was  brought 
too  late  under  the  statute  could  not  be  presented  or 
raised  by  the  demurrer.  Hence  the  correctness  of  the 
ruling  of  the  court  in  overruling  the  demurrer  to  the 
paragraph  must  depend  upon  the  question  whether 
the  facts  stated  in  the  paragraph  are  suflBcient  to  con- 
stitute a  cause  of  action.  Just  such  a  paragraph  of 
complaint  was  involved  in  Wray  v.  Wray,  32  Ind.  126. 
The  trial  court  there,  as  here,  had  held  the  paragraph 
bad,  and  this  court  holding  that  the  same  evidence 
was  admissible  under  the  other  paragraph  setting  up 
substantiallv  the  same  facts  with  the  addition  of  the 
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allegation  of  unsoundness  of  mind,  held  that  "there 
was  no  available  error  in  sustaining  the  demurrer.^' 

But  this  court,  in  that  connection,  remarked  that: 
"We  do  not  wish  to  be  understood,  however,  as  hold- 
ing that  the  paragraph  to  which  the  demurrer  was 
sustained  is  good.  To  say  the  least,  it  is  not  a  good 
specimen  of  pleading."  The  first  paragraph  in  this 
case,  like  that  of  the  case  last  cited,  set  up  the  same 
facts  with  the  additional  allegation  of  unsoundness  of 
mind,  but  unlike  that  case  the  first  does  not  allege 
fraud  and  undue  influence. 

But  as  to  whether  the  facts  stated  in  the  paragraph, 
including  the  allegations  of  fraud  and  undue  influence, 
are  sufficient  to  constitute  a  cause  of  action,  neither 
the  appellant'  nor  the  appellee  have  said  one  word  in 
their  briefs.  As  said  in  Bonncl  v.  Shirley ,  131  Ind.  362: 
"Nor  is  there  even  a  suggestion  of  any  reason,  or 
ground,  for  holding  the  action  of  the  court  below  erro- 
neous." 

The  demurrer,  the  sustaining  of  which  was  assigned 
for  error,  challenges  the  sufficiency  of  the  facts  stated 
in  the  paragraph. 

Not  a  single  reason  is  assigned  nor  authority  cited 
in  appellants^  brief  why  such  facts  are  sufficient  to 
constitute  a  cause  of  action,  or  why  the  trial  court 
erred  in  holding  them  insufficient  in  sustaining  the  de- 
murrer. It  is  said  by  Judge  Elliott,  in  his  App. 
Proced.,  section  444,  that:  "It  is  essential  that  all 
points  be  made  in  the  brief,  and  properly  made;  if  not 
so  made  they  are  waived.  Many  cases  affirm  this  doc- 
trine, although  the  phrase  employed  usually,  not  al- 
ways, however,  is,  all  questions  not  made  in  the  briefs 
are  regarded  as  waived."  The  cases  cited  in  support  of 
the  text  are,  W.  IT.  Tel.  Co.  v.  Kilpatrick^  97  Ind.  42; 
Wright  v.  Abbott,  85  Ind.  164;  Stockton  v.  Lochwood^ 
82  Ind.  158;  Fairbanks  v.  Meyers^  98  Ind.  92;  Ohio^ 
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etc.,  B.  W.  Co.  V.  Nickless^  73  Ind.  382;  Daniels  v. 
Mcijfinnis,  97  Ind.  649;  Kennell  v.  Smith,  100  Ind.  494; 
Pittsburg,  etc.,  B.  B.  Co.  v.   Williams,  74  Ind.  462. 

We  therefore  hold  if  there  was  any  error  in  sustain- 
ing the  demurrer  to  the  amended  second  paragraph  of 
the  complaint  such  error  was  waived  by  appellants' 
failure  to  discuss  the  question  in  their  briefs. 

Judgment  affirmed. 


Pennington  v.  Martin. 


[No.  17,762.     Filed  January  28,  18»7.]  m     3^ 

Lis  Pendens —  Failure  to  FUc—Bana  Fide  Purchtzeer. —  Where  a 
decree  to  enforce  a  vendor's  lien  has  been  reversed  on  appeal  to  the 
Supreme  Court,  and  such  reversal  has  been  entered  in  the  lower 
court,  and  no  lis  pendens  notice  having  been  filed,  one  purchasing 
the  real  estate  against  which  the  lien  is  sought  to  be  enforced,  takes 
it  discharged  of  such  lien. 

From  the  Boone  Circuit  Court   Affinned. 

H.  C.  Wills  and  Balston  &  Keefe,  for  appellant. 

T.  J.  Terhune,  •  for  appellee. 

Hackney,  J. — The  appellee,  James  M.  Martin,  sued 
the  appellant,  Isaac  Pennington,  to  quiet  his  title  to  a 
tract  of  land  in  Boone  county. 

The  questions  for  decision  arise  upon  exceptions  to 
conclusions  of  law  stated  upon  a  special  finding  of 
facts.  Briefly  stated,  the  facts  found  were  that,  in 
October,  1889,  the  appellant  conveyed  said  tract  to  his 
son,  James,  who,  in  July,  1891,  conveyed,  through  an- 
other, to  his  wife,  Laura  F.  Pennington.  Later  James 
died,  and  the  appellant  sued  Laura  to  enforce  a  ven- 
dor's lien  against  the  land  for  $600.00,  and  he  obtained 
a  decree  for  $206.83  and  a  lien  in  January,  1892.  From 
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that  decree  he  appealed  to  this  court,  where  he  ob- 
tained a  reversal  because  of  the  insufficiency  of  the 
amount  found  in  his  favor.  Pennington  v.  Pennington^ 
138  Ind,  8.  On  the  day  following  the  reversal,  May 
10,  1894,  the  clerk  of  the  lower  court  noted  upon  the 
judgment  docket,  opposite  the  entry  of  the  rendition 
of  said  decree,  the  fact  of  said  reversal.  On  June  21, 
1894,  the  appellee  purchased  from  said  Laura  the 
lands  in  question  and  received  from  her  a  deed  of  con- 
veyance therefor  upon  full  consideration  then  paid. 
Until  June  25, 1894,  said  Martin  had  no  actual  knowl- 
edge of  any  claim  against  said  land,  nor  of  the  pend- 
ency of  said  suit,  when  an  attorney  for  the  appellant 
advised  him  of  the  suit  and  of  the  claim.  On  said  day, 
for  the  first  time,  the  appellant  caused  a  lis  pendens 
notice  to  be  entered  in  said  clerk's  office.  Thereafter 
said  suit  between  said  Isaac  and  Laura  Pennington 
proceeded,  without  making  Martin  a  party,  until  in 
January,  1895,  when  said  Isaac  obtained  a  decree  for 
$600.00  and  a  lien  upon  said  land  as  against  said 
Laura. 

The  conclusions  of  law  were  that  the  appellee  was 
not  chargeable  with  actual  or  constructive  notice  of 
the  appellant's  lien,  that  he  was  not  estopped  by  the 
last  mentioned  decree  and  that  his  title  should  be 
quieted. 

The  statute.  Burns'  R.  S.  1894,  section  327  et  seq, 
provides  that  "whenever  any  person  shall  have  com- 
menced a  suit,  whether  by  complaint,  or  by  cross-com- 
plaint as  defendant,  to  enforce  any  lien  upon,  or  right 
to,  or  interest  in  any  real  estate  upon  any  claim  not 
founded  upon  an  instrument  executed  by  the  party 
having  the  legal  title  to  such  real  estate,  as  appears 
from  the  proper  records  *  *  *.  It  shall  be  the  duty  of 
such  person  to  file  with  the  clerk  of  the  circuit  court 
in  each  county  where  the  real  estate  sought  to  be  af- 
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fected  is  situated,  a  written  notice  containing  the  title 
of  the  court,  the  names  of  all  the  parties  to  such  suit, 
a  description  of  the  real  estate  to  be  affected,  and  the 
nature  of  the  lien,  right,  or  interest  sought  to  be  en- 
forced against  the  same;"  which  notices  shall  be  re- 
corded in  the  Lis  Pendens  Record.  Until  such  notices 
are  filed  as  thus  required  "the  bringing  of  suits  for  the 
purposes  mentioned  ♦  ♦  •  ♦  ♦  ghall  not  operate 
as  constructive  notice  of  the  pendency  of  such  suits, 
♦  ♦  ♦  ♦  nor  have  any  force  or  effect  as  against  bona 
fide  purchasers  or  incumbrances  of"  said  real  estate. 

The  lien  sought  to  be  enforced  by  this  appellant  was 
one  clearly  within  the  provisions  so  requiring  notice 
of  the  pending  suit.  What  then  was  the  effect  of  his 
failure  to  file  the  notice  until  after  the  appellee  had 
purchased  the  land,  paid  his  money  and  received  the 
conveyance?  The  answer  of  the  statute  is,  that  if  the 
api)ellee  was  a  bona  fide  purchaser,  that  failure  shall 
defeat  constructive  notice  of  the  pendency  of  the  suit. 

The  learned  counsel  for  the  appellant  suggest  that 
courts  do  not  favor  lis  pendens  statutes,  and  will  not 
construe  them  broadlv.  If  this  were  true  we  find  no 
room  for  a  construction  which  would  eliminate,  or 
even  modify  the  strong  words  of  the  statute  that  until 
the  notice  is  filed  the  bringing  of  the  suit  "shall  not 
operate  as  constructive  notice."  Statutes  of  this  class 
are  numerous  and  have  often  been  construed  by  the 
courts.  The  decisions  are  uniform  in  holding  that 
"The  lis  pendens  acts  limit  the  method  of  creating  lis 
pendens — ^they  abrogate  the  common  law  upon  the 
subject,  and  if  the  statutory  mode  be  not  followed, 
there  can  be  no  lis  pendens  as  to  third  parties."  Ben- 
nett on  Lis  Pendens,  section  321 ;  Bensley  v.  The  Moun^ 
tain  Lake,  etc.,  Co.,  13  Cal.  306;  Corwin  v.  Bensley ^ 
43  Cal.  253;  Jorgenson  v.  Minneapolis,  etc,  R.  W.  Co., 
26  Minn.  206;  Arnold  v.  Casner,  22  W.  Va.  444,  459; 
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Burroughs  v.  Reiger,  12  How.  Pr.  171;  Tate  v.  Jordan, 
3  Abb.  Pr.  392;  Abadie  v.  Lobero,  36  Cal.  390;  Ham- 
mond  V.  Paxton^  68  Mich.  393,  25  N.  W.  321;  13  Am. 
and  Eng.  Ency.  of  Law,  p.  895. 

In  the  authority  last  cited  the  rule  is  stated  that 
"Where  no  notice  of  Us  pendens  is  filed  or  recorded  and 
no  actual  notice  to  the  party  interested  is  shown, 
there  is  no  binding  lis  pendensJ^  See  also  Smith  v.  Oale^ 
144  U.  S.  509,  526. 

If  constructive  notice,  without  the  filing  required, 
is  denied  by  statute,  and  since  it  is  found  that  the 
appellee  had  no  actual  notice  of  the  suit  or  claim 
therein  when  he  purchased,  there  seems  no  escape 
from  the  conclusion  that  he  is  not  bound  by  the  result 
of  the  suit.  The  decree  which  is  relied  upon -by  coun- 
sel for  the  appellant  in  support  of  his  lien  against  the 
appellee's  claim  of  title  is  that  last  rendered,  and  in 
the  nature  of  the  case  this  must  be,  since  the  first  de- 
cree was  held  erroneous  and,  when  this  suit  was 
brought,  stood  for  naught  If  the  pending  litigation 
had  been  constructive  notice  to  Martin  of  the  amount 
of  the  claim  or  judgment  of  the  appellant,  and  had  the 
judgment  continued  in  force,  its  lien  as  a  judgment 
for  money,  and  not  as  a  specific  decree  declaring  the 
lien  for  unpaid  purchase  money,  might  have  been  ef- 
fective, but  in  view  of  our  statutory  provisions  the 
specific  lien  constituted  no  constructive  notice,  and 
the  reversal  of  the  judgment  relieved  the  property 
from  the  lien  as  a  judgment  upon  a  money  demand. 

The  case  of  Arrington  v.  ArringtoUj  114  N.  C.  151,  19 
S.  E.  351,  is  cited  on  behalf  of  the  appellant  as  hold- 
ing, and  it  does  hold,  that  in  the  county  where  the  suit 
is  pending  for  the  enforcement  of  the  lien,  if  the  de- 
scription of  the  land  and  the  object  of  the  suit  appear 
from  the  complaint,  the  suit  will  be  constructive 
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notice  to  purchasers  of  the  lands  in  snch  county,  even 
if  the  lis  pendens  notice  is  not  filed. 

>  The  Us  pendens  statute  of  North  Carolina,  under 
which  that  decision  was  made,  differs  widely  from  our 
statute.  It  is  there  but  provided  that  such  notice  may 
be  filed.  It  is  not  required  to  be  recorded,  and  the 
failure  to  so  file  is  not  declared,  as  in  our  statute,  to 
deny  constructive  notice  from  the  pending  suit.  It  is 
possible,  under  the  statute  of  that  state,  to  hold  that 
the  filing  of  a  complaint  containing  all  of  the  elements 
of  notice  required  by  the  statute  would  constitute  con- 
structive notice.  Such  holding  is  not  possible  under 
our  statute. 

Nor  do  we  observe  the  force  of  the  suggestion  of 
counsel  for  the  appellant  that  the  appellee  should 
have  sought  to  become  a  party  to  the  suit  between 
Isaac  and  Laura  F.  Pennington  after  he  became  ad- 
vised of  the  claim  of  said  Isaac  to  a  vendor's  lien. 
Appellee  then  held  the  legal  title  to  the  lands,  unaf- 
fected by  constructive  notice  of  the  pending  suit,  and 
to  have  intervened  would  have  accomplished  nothing 
that  was  not  then  secured  to  him  by  his  deed. 

In  the  absence  of  both  actual  and  constructive 
notice  of  the  vendor's  lien  the  appellee  could  certainly 
not  be  estopped  to  maintain  his  title  by  deed. 

The  judgment  is  af9rmed. 


KoERNER  Lodge,  No.  6,  Knights  of  Pythl^  et  al. 

V.  The  Grand  Lodge,  Knights  op 

Pythias  of  Indiana. 

[No.  17,800.     Filed  January  28, 1897.] 

Beneficial  Assooiations. —  Surrender  of  CJiarter  by  Subordinate 
Lodge, — Evidence, — ^Where  on  the  trial  of  a  cause  brought  bj  a 
beneficial  association  or  order  against  a  subordinate  lodge  to  recover 
possession  of  certain  money  and  property  on  the  ground  that  de- 
fendant lodge  had  voluntarily  surrendered  its  charter,  it  having 
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been  shown  that  at  a  regular  meeting  of  defendant  lodge  a  resolu- 
tion had  been  adopted  withdrawing  from  the  order,  and  it  having 
been  further  shown  that  under  the  constitution  and  laws  of  the 
order  no  subordinate  lodge  could  withdraw  from  the  order,  except 
by  special  permission,  so  long  as  nine  members  remained  who  were 
willing  to  continue,  it  is  error  to  exclude  evidence  to  show  that 
eleven  members  of  the  subordinate  lodge,  not  present  at  the  time 
the  withdraw^al  resolutions  were  adopted,  formally  protested 
against  such  action,  at  the  subsequent  meeting  of  the  lodge  when 
the  minutes,  including  the  withdrawal  resolutions,  were  adopted. 

Same. — Voluntary  Dissolution, — A  beneficial  association  may  be  dis- 
solved in  the  manner  provided  in  its  charter  or  constitution,  and  in 
the  absence  of  any  provision  on  the  subject  it  can  voluntarily  be 
dissolved  by  the  unanimous  vote  of  its  members. 

Sahb. — Diverting  Funds, — Ultra  Vires, — ^The  members  of  a  beoefl- 
cial  association  have  no  power  to  divert  the  funds  and  property  of 
their  lodge  from  the  specified  purposes  to  which,  under  the  laws  of 
the  order,  the  same  had  been  dedicated,  and  a  resolution  seeking  to 
00  divert  such  funds  and  property  is  ultra  vires. 

From  the  Marion  Circuit  Court.  Reversed. 

Florea  &  Seidensticker  and  D,  W.  Howe^  for  ap- 
pellants. 

Chambers^  Pickens  &  Moores  and  J,  B.  Cockrunhy 
for  appellee. 

Jordan,  C.  J. — ^The  appellee,  by  its  complaint,  al- 
leges that  it  is  a  corporation  organized  pursuant  to 
the  laws  of  Indiana  and  a  charter  issued  by  the  Su- 
preme Lodge,  Knights  of  Pythias  of  the  World,  and 
that  the  appellant  is  a  subordinate  lodge  of  this  order, 
deriving  its  powers  from  and  subject  to  the  jurisdic- 
tion of  the  grand  and  supreme  lodges.  That  appellant 
is  duly  incorporated  under  the  laws  of  Indiana,  and 
its  co-appellants  are  its  officers  and  trustees.  The 
complaint  then  proceeds  to  describe  the  objects  of  the 
order  and  the  character  of  its  organization,  and  the 
control  of  the  appellee  over  subordinate  lodges,  and 
the  power  which  it  has  to  suspend  or  dissolve  the 
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same,  and  the  provisions  regulating  the  surrender  of 
the  charters  of  subordinate  lodges,  whereby  upon  such 
dissolution  or  suspension  it  becomes  the  duty  of  the 
cfl&cers  thereof  to  turn  over  all  of  the  lodge  property 
and  effects  to  the  grand  chancellor  of  the  grand  lodge, 
and  in  the  event  the  lodge  is  not  reinstated  within  one 
year,  the  grand  lodge  becomes  the  absolute  owner  of 
said  property  and  effects.  The  pleading  next  alleges 
that  the  appellant  has  seceded  from  the  jurisdiction  of 
the  grand  lodge  and  has  been  dissolved  and  disbanded 
as  a  subordinate  lodge  of  the  order  of  the  Knights  of 
Pythias.     The  facts  upon  this  point  are  averred  as 

follows:    "That  on  or  about  the  —  day  of 

the  said  defendant,  Koerner  Lodge  No.  6,  Knights  of 
Pythias,  was,  by  authority  of  a  dispensation  from 
the  Grand  Lodge,  Knigths  of  Pythias  of  Indiana,  duly 
organized  as  a  member  of  said  order,  and  adopted  and 
accepted  all  of  the  provisions  and  requirements  of  the 
constitution,  laws,  rules,  regulations,  and  usages  of 
said  order,  and  was  granted  a  charter  by  said  grand 
lodge;  that  said  Koerner  Lodge  continued  as  a  subor- 
dinate lodge  of  said  order,  subject  to  the  jurisdiction 
of  the  plaintiff,  accepting,  adopting,  and  acting  upon 
the  laws,  rules,  regulations,  and  usages  of  said  order 
until  on  or  about  the  10th  day  of  September,  1894, 
when  the  said  Koerner  Lodge  No.  6,  Knights  of 
Pythias  withdrew  and  seceded  from  the  jurisdiction 
of  the  said  grand  lodge  and  dissolved  and  disbanded 
as  a  subordinate  lodge  of  the  order  of  Knights  of 
Pythias.  ♦  •  ♦  ♦  The  said  Koerner  Lodge  No.  6, 
Knights  of  Pythias  seceded  and  withdrew  from  the 
order  of  the  Knights  of  Pythias  and  dissolved  and  dis- 
banded as  a  subordinate  lodge  of  the  said  order  be- 
cause of  the  fact,  as  plaintiff  is  informed  and  believes, 
and  upon  such  information  and  belief  charges  the 
Vol.  146—41 
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same  to  be  true,  that  the  Supreme  Lodge  of  the 
Knights  of  Pythias  of  the  World  prohibited  the  use  of 
the  ritual  of  said  order  in  German,  which  rule  of  said 
supreme  lodge  the  said  Koerner  Lodge  No.  6  refused 
to  obey." 

By  other  averments  it  is  shown  that  at  the  time  of 
the  alleged  dissolution  and  disbandment  of  appellant, 
it  had  in  its  custody  and  charge  belonging  to  the 
widows  and  orphans'  fund  the  sum  of  |1,000.00,  and 
also  other  property  of  the  probable  value  of  |2,000.00 
and  over.  It  is  then  alleged  that  the  officers  and  mem- 
bers of  Koerner  Lodge  have  organized,  or  attempted 
to  organize,  another  society,  and  that  its  officers  and 
trustees  intend  to  turn  over  the  money  and  property 
mentioned  in  the  complaint  to  this  new  society. 

The  prayer  of  the  complaint  in  substance  is  for  a 
decree  requiring  the  defendants,  now  appellants,  to 
surrender  to  the  appellee  all  of  said  property,  effects 
and  money,  and  that  the  latter  have  judgment  for  the 
amount  thereof,  and  that  appellants  and  each  of  them 
be  restrained  from  transferring  or  disposing  of  said 
money  and  other  property,  and  that  on  final  hearing 
they  be  enjoined  from  withholding  the  same  from  the 
appellee,  etc. 

At  the  commencement  of  the  action  the  lower  court 
issued  a  restraining  order  as  prayed,  to  continue  in 
force  until  the  final  hearing. 

Appellant  having  unsuccessfully  demurred  to  the 
complaint,  filed  its  answer  in  two  paragraphs,  the  first 
being  a  denial.  The  second  set  up  facts  tending  to  neg- 
ative some  of  the  material  allegations  of  the  com- 
plaint A  demurrer  was  sustained  to  this  paragraph 
of  the  answer,  and  the  issues  were  then  joined  under 
the  denial.  A  trial  by  the  court  resulted  in  a  finding 
and  judgment  for  appellee  as  against  all  of  the  appel- 
lants.   Upon  the  evidence  the  court  made  the  follow- 
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ing  finding:  "The  conrt  being  fully  advised  finds  that 
the  allegations  of  the  complaint  herein  are  true.  And 
the  court  further  finds  that  the  defendant,  Koerner 
Lodge  Number  Six  (6),  Knights  of  Pythias,  on  the  10th 
day  of  September,  1894,  was,  by  unanimous  vote  of 
said  lodge  duly  assembled,  voluntarily  dissolved  and 
its  charter  surrendered,  and  its  connection  with  the 
order  of  the  Knights  of  Pythias  severed  and  termi- 
nated ;  that  at  the  time  of  said  dissolution  it  had  in  its 
possession  and  under  its  control,  belonging  to  it  as 
such  subordinate  lodge,  the  following  funds  and  prop- 
erty,  to- wit:  [Here  follows  a  description  of  the  money 
and  property  belonging  to  appellant.]  And  the  court 
further  finds  that  upon  such  dissolution  said  funds 
and  property  belonged  to  and  became  the  property  of 
the  plaintiff,  and  plaintiff  became  entitled  to  the  pos^ 
session  thereof." 

There  is  a  further  finding  that  Koerner  Lodge  has 
not  been  resuscitated,  and  under  the  constitution  and 
laws  of  the  Order  of  Knights  of  Pythias  its  property 
now  belongs  to  the  appellee,  to  be  disposed  of  by  it  in 
accordance  with  its  constitution  and  laws. 

Appellants  filed  separate  motions  for  a  new  trial, 
assigning  among  other  reasons  that  the  finding  is  not 
sustained  by  sufficient  evidence,  and  that  the  court 
erred  in  excluding  certain  evidence.  Each  of  these 
was  overruled  and  exceptions  reserved.  The  errors 
assigned  in  this  court  are  predicated  upon  the  rulings 
of  the  court  on  the  demurrers  to  the  complaint  and 
answer  and  in  overruling  the  several  motions  for  a 
new  trial. 

Appellants'  learned  counsel  contend  that  the  court 
erred  in  sustaining  the  demurrer  to  the  second  para- 
graph of  answer,  and  in  their  very  able  argument 
upon  this  question  urge  that  even  if  it  be  conceded 
that  Koerner  Lodge  has  been  dissolved,  as  alleged  in 
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the  complaint,  its  property  nevertheless  belongs  to  its 
members  and  not  to  the  grand  lodge.  All  that  need 
be  said  upon  the  action  of  the  court  in  sustaining  the 
demurrer  to  this  paragraph  of  the  answer  is  that,  so 
far  as  the  facts  therein  averred  were  pertinent  as  a  de- 
fense, they  were  admissible  under  appellants'  general 
denial,  hence,  even  if  the  ruling  of  the  court  was  erro- 
neous, the  error  was  harmless.  The  Jefferaanville  Water 
Supply  Go.  V.  Ritery  ante^  521,  and  the  authorities  there 
cited. 

Appellants  also  insist  that  the  evidence  does  not 
sustain  either  the  allegations  of  the  complaint  or  the 
finding  of  the  court.  The  complaint  proceeds  upon  the 
theory  that  appellant,  Koerner  Lodge,  on  September 
10,  1894,  by  its  own  action  dissolved  and  disbanded, 
and  by  reason  thereof,  under  the  laws,  rules  and  regu- 
lations of  the  Order  of  Knights  of  Pythias,  and  espe- 
cially by  virtue  of  the  constitution  of  appellee,  the  lat- 
ter became  the  owner  in  trust  and  entitled  to  the  pos- 
session of  the  money  and  property  held  by  the  former 
at  the  time  of  its  alleged  dissolution. 

In  Cummings  v.  Citizens^  etc.y  Asm.^  142  Ind.  600,  in 
considering  the  theory  of  a  case,  we  said:  "This 
theory,  the  complaint  must  outline,  the  evidence  sus- 
tain, and  the  law  support"  The  question,  therefore, 
as  to  the  right  or  title  of  appellee  to  the  money  and 
property,  as  presented  by  the  theory  of  its  complaint, 
must  ultimately  depend  upon  whether  the  evidence 
sustains  the  alleged  dissolution  of  appellant  as  a  sub- 
ordinate lodge.  The  constitution,  laws  and  rules  of 
the  grand  lodge,  as  exhibited  in  the  complaint,  do  not 
show  that  appellee  can  acquire  any  right  to  the  pos- 
session of  the  money  and  other  property  of  a  subordi- 
nate lodge  until  it  in  fact  has  been  dissolved  or  sus- 
pended. Therefore,  if  the  evidence, under  the  law,  does 
not  sustain  the  alleged  dissolution  of  Koerner  lodge. 
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the  question  as  to  appellee's  right  to  the  property  need 
not  be  determined.  The  finding  discloses  that,  in  the 
opinion  of  the  court,  the  evidence  established  that 
appellant,  on  September  10,  1894,  had  voluntarily 
dissolved  as  a  lodge  and  surrendered  its  charter. 
We  may  therefore  proceed  to  an  examination  of  the 
evidence  given  in  the  lower  court,  and  address  our  in- 
quiry to  its  sufficiency  to  sustain  the  finding,  and  also 
to  the  alleged  error  in  excluding  the  evidence  in  dis- 
pute. At  the  trial  appellee  introduced  in  evidence 
parts  of  the  constitution  of  the  Grand  Lodge  of  In- 
diana, and  other  laws,  rules,  and  regulations  of  the 
Order  of  Knights  of  Pythias,  together  with  the  charter 
and  articles  of  incorporation  of  appellee,  and  the 
charter  issued  to  appellant  by  the  grand  lodge.  It  is 
shown  that  Koerner  Lodge  No.  6  was  organized  at  the 
city  of  Indianapolis,  Indiana,  in  1869,  pursuant  to  au- 
thority from  the  supreme  lodge;  that  subsequently  a 
charter  was  granted  to  it  by  the  Grand  Lodge  of  In- 
diana. Prior  to  1892,  it  was  permitted  to  print  its  con- 
stitution and  other  laws  in  the  German  language,  and 
the  minutes  of  its  meetings  were  kept  and  recorded  in 
that  language,  and  a  German  ritual  was  used  in  con- 
ferring the  degrees  of  the  order,  for  the  reason  that 
manv  of  its  members  did  not  understand  the  English 
language.  In  1892  the  supreme  lodge  enacted  a  law 
requiring  that  the  rituals  used  by  all  lodges,  and  the 
other  work  thereof,  should  be  in  the  English  language. 
Among  the  provisions  of  the  constitution  and  laws  of 
the  grand  lodge  for  the  government  and  control  of 
subordinate  lodges  are  the  following: 

"Sec.  3.  When  a  lodge  is  suspended  or  dissolved  it 
shall  be  the  duty  of  its  last  chancellor  commander 
and  all  other  officers  to  deliver  up  its  dispensation  or 
charter,  books,  jewels,  funds,  emblems,  regalia  and  all 
other  property  and  effects,  together  with  a  list  of  all 
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members  of  said  lodge  in  good  standing  at  the  time  of 
its  dissolution,  to  the  grand  chancellor  or  his  deputy, 
and  if  any  oflScer  or  member  having  custody  of  any 
part  of  said  property  or  effects  refuses  to  surrender 
the  same,  he  shall  forever  be  excluded  from  the  mem- 
bership of  the  order. 

"Sec.  4.  Any  lodge  may  voluntarily  surrender  its 
charter  by  a  vote  of  the  lodge,  provided  there  are  less 
than  seven  members  who  are  willing  to  continue 

"Sec.  5.  All  funds  and  effects  received  by  the  grand 
lodge  from  a  dissolved  or  suspended  subordinate 
lodge,  shall  be  held  by  the  grand  lodge  for  a  period 
of  one  year,  and  in  case  said  subordinate  lodge  shall 
be  reinstated  within  one  year,  said  funds  and  effects 
I  shall  be  restored  to  said  subordinate  lodge,  on  pay- 

ment by  said  subordinate  lodge  of  the  actual  exjienses 
incurred  in  obtaining  possession,  shipment,  care  and 
custody  of  said  effects.  And  in  case  such  subordinate 
j  lodge  shall  not  be  reinstated  within  one  year  after  its 

dissolution,  then  the  grand  lodge  may  sell  and  dis- 
,  pose  of  the  effects  of  said  subordinate  lodge,  and  all 

money  and  effects  received  from  such  lodge  shftU  be- 
come the  absolute  property  of  the  grand  lodge. 

"Article  1,  Sec,  24.  All  lodges  working  under  a 
charter  of  this  grand  lodge  shall  enforce  a  strict  ad- 
herence to  the  work  of  the  order  according  to  the 
forms  furnished  by  the  Supreme  Lodge,  Knights  of 
Pythias  of  the  World,  and  the  Grand  Lodge  of  Indi- 
ana; and  they  shall  neither  adopt  nor  use  any  other 
charges,  lectures,  rank  work,  form  of  installation  cere- 
monies, nor  regalia  or  jewels  than  those  prescribed  by 
the  ritual  and  law  of  the  supreme  lodge  and  provided 
by  the  grand  lodge.^' 

A  rule  of  the  supreme  lodge,  adopted  in  1872, 
which  is  also  incorporated  into  the  constitution  of  ap- 
pellee, provides  as  follows: 
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"No  subordinate  lodge  shall  be  allowed  to  dissolve 
or  surrender  their  charter  by  their  vote  as  long  as  nine 
members  remain  willing  to  sustain  the  lodge,  except 
by  permission  of  the  grand  lodge,  or  during  the  re- 
cess of  the  grand  lodge,  by  the  grand  chancellor  of 
the  jurisdiction." 

There  are  other  laws  of  the  grand  lodge  in  evidence 
providing  that  no  subordinate  lodge  shall  be  less  than 
seven  members,  and  that  seven  members  present  at  a 
meeting  shall  constitute  a  quorum  for  the  transaction 
of  business. 

On  September  8, 1894,  the  keeper  of  the  records  and 
seal  of  appellant  mailed  to  each  of  the  members  there- 
of a  postal  card,  notifying  him  to  be  present  at  the 
lodge  hall  on  Monday  evening,  September  10,  1894, 
stating  therein  as  follows:  "To  consider  a  question  on 
which  the  existence  of  the  lodge  depends.  If  you  have 
any  interest  in  the  welfare  of  the  lodge  you  certainly 
will  be  present." 

On  September  10,  1894,  it  appears  that  appellant 
was  composed  of  160  members,  and  at  a  regular  meet- 
ing, held  on  the  night  of  that  date,  at  its  hall  in  the 
city  of  Indianapolis,  at  which  about  sixty  members 
were  present,  a  certain  resolution  relative  to  the  lodge 
severing  its  connection  with  the  order  was  by  those 
present  unanimously  adopted.  It  is  apparent  from 
the  recitals  in  the  preamble  to  this  resolution  that  the 
members  present  on  this  occasion  were  indignant  and 
felt  aggrieved  by  reason  of  the  action  of  the  supreme 
lodge  and  the  report  of  the  supreme  chancellor  rel- 
ative to  German  lodges  of  the  order.  The  following  is 
the  resolution  adopted  at  this  meeting: 

"Kesolved.  1st.  That  Koerner  Lodge  No.  6  sever 
connection  with  the  Order  of  Knights  of  Pythias. 

"2d.  That  we  do  not  impair  the  right  of  our  mem- 
bers belonging  to  the  endowment  rank. 
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"3d.  That  we  turn  over  our  entire  property  to  the 
German  Mutual  Aid  and  Benefit  Society  of  Indiana." 

Albert  R.  Holland,  a  witness  in  behalf  of  appellee, 
testified  in  substance  that  he  was  janitor  of  the  hall 
and  was  acting  as  outer  guard  at  the  meeting  in  ques- 
tion, and  that  after  the  lodge  had  adjourned  some 
three  or  four  of  the  members  came  out  of  the  hall  and 
said  to  him,  "We  have  (juit,  we  give  up,"  and  one  of 
them  handed  to  him  the  lodge's  charter  and  told  him 
to  give  it  to  Mr.  Bowers,  who  was  then,  the  keeper  of 
the  records  and  seal  of  the  grand  lodge;  that  the 
charter  had  been  hanging  in  the  lodge  room  before  it 
was  taken  down  by  some  one  and  turned  over  to  him; 
that  he  put  it  in  one  of  the  rooms  connected  with  the 
hall  and  reported  to  Mr.  Bowers,  and  "after  a  day  or 
so,"  at  the  request  of  the  latter,  witness  delivered  the 
charter  to  Bowers  the  grand  keeper  of  records  and 
seal.  The  latter  testified  that  on  Wednesday  after 
the  meeting,  being  September  12,  he  went  to  the  lodge 
room  of  the  appellant,  that  the  charter  at  that  time 
was  in  the  ante-room,  and  that  he  directed  Holland, 
the  janitor,  to  bring  it  to  his  office,  which  he  did,  and 
that  it  has  remained  there  since  that  time;  that  when 
Schmidt,  a  member  of  the  lodge,  demanded  possession 
of  it  he  declined  to  comply  with  the  demand.  This,  in 
the  main,  was  all  the  evidence  introduced  by  appellee 
tending  to  show  the  dissolution  of  Koerner  lodge  and 
the  surrender  of  its  charter. 

To  rebut  the  evidence  of  appellee  upon  the  point 
that  the  charter  had  been  surrendered,  appellant  in- 
troduced seven  witnesses,  who  were  members  and 
present  at  the  meeting  on  September  10,  to- wit:  Wil- 
liam Brandt,  the  chancellor  commander;  John  Weber, 
the  vice  chancellor;  August  Woerner,  master  of  fi- 
nance; Henry  Zimmer,  Gustav  Pink,  Charles  Pink, 
Charles  J.  Schmidt  and  Michael  Speer. 
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The  substance  of  the  testimony  of  these  witnesses  is 
as  follows:  After  the  meeting  of  September  10  had 
adjourned,  William  Brandt,  the  chancellor  com- 
mander and  presiding  officer,  left  the  hall,  the  charter 
then  hanging  in  its  usual  place  on  the  wall,  and  while 
the  members  were  getting  ready  to  leave,  some  being 
already  in  the  ante-room,  fienry  Zimmer,  who  was  not 
then  an  officer  of  the  lodge,  without  any  direction  from 
any  one,  took  the  charter  from  its  accustomed  place 
and  handed  it  to  John  Weber.  At  the  same  moment 
August  Woerner,  the  master  of  finance,  stepped  up 
and  said,  "Here,  this  charter  stays  here;  we  are  not 
going  to  take  the  charter  along."  They  tried  to  hang 
it  on  the  wall  again,  when  Woerner  remarked  that 
they  need  not  mind;  that  "Al."  (Holland,  the  janitor) 
had  a  stepladder,  and  he  would  hang  it  up  again. 
Weber  then  took  it  and  set  it  up  on  the  stage  back  of 
the  vice  chancellor's  chair,  where  it  remained  after  all 
the  members  had  left  the  hall,  the  laqt  to  leave  being 
Weber,  Koerner,  Speer,  William  Dehue  and  Hugo 
Klingstein.  At  the  meeting  of  September  24,  1894, 
Charles  J.  Schmidt  was  appointed  a  committee  to  see 
Bowers  about  the  charter.  He  saw  Bowers,  who  told 
him  that  the  charter  was  in  his  possession  and  that  he 
did  not  like  to  give  it  up  during  the  pendency  of  the 
suit,  but  that  it  was  immaterial  whether  the  lodge  had 
its  charter  or  not ;  that  it  was  not  suspended  and  coulS 
go  ahead  with  its  meetings  "and  everything  would  be 
forgotten,  or  something  to  that  effect." 

There  was  evidence  introduced  tending  to  show  that 
the  minutes  of  proceedings  had  at  a  lodge  meeting 
were  usually  read  for  approval  at  the  next  meeting, 
and  that  those  of  September  10,  1894,  were  not  read 
or  approved  at  that  meeting,  but  were  read  for  the 
first  time  on  September  24. 

The  contention  of  counsel  for  appellant,  in  the  lower 
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court,  was  that  at  the  meeting  held  on  September  10, 
the  members  present  became  excited  over  the  action 
of  the  supreme  lodge  in  depriving  them  of  the  use  of 
German  rituals,  and  also  in  regard  to  a  report  made 
by  the  supreme  chancellor  which  they  considered  as 
.  an  insult  to  the  German  members  of  the  order,  and 
under  this  excitement  they  did  adopt  the  resolution  in 
controversy;  that  the  trustees  did  not  in  fact  resign 
nor  was  any  of  the  appellant's  property  turned  over  to 
the  German  Mutual  Aid  Society,  but  said  property  is 
still  held  by  the  trustees  of  the  lodge,  who  are  co-ap- 
pellants in  this  appeal.  Appellant  offered  evidence  to 
prove  that  on  September  24, 1894,  being  the  night  for 
a  regular  meeting  of  Koerner  lodge,  it  again  as- 
sembled at  its  regular  place  of  meeting,  all  of  its  of- 
ficers and  forty-six  members  being  present  That  after 
certain  corrections  were  made  in  the  minutes  of  Sep- 
tember 10,  1894,  they  were  finally  adopted  as  cor- 
rected. That  the  meeting  of  September  24  was  opened 
in  due  form  in  accordance  with  the  constitution  and 
laws  of  the  order,  and  that  it  proceeded  to  the  transae* 
tion  of  its  usual  business.  That  at  this  meeting  the 
minutes  of  September  10  were  read  for  the  first  time, 
and  that  they  were  not  approved  as  originally  writ- 
ten, and  that  certain  erasures  appearing  in  the  min- 
utes of  September  10,  as  introduced  by  appellee,  were 
made  by  the  order  of  the  lodge  at  the  meeting  of  Sep- 
tember 24  for  the  purpose  of  correcting  the  minutes 
of  the  former  proceeding.  The  proceedings  of  the 
meeting  of  September  24  were  recorded  in  the  same 
record  containing  the  minutes  of  September  10.  At 
the  meeting  of  September  24  it  appears  by  the  offered 
evidence  that  Mr.  Schmidt,  one  of  the  members  pres- 
ent, was- appointed  a  committee  to  see  Bowers  and 
have  the  charter  returned  to  the  lodge  room.  Appel- 
lants, also,  offered  to  show  that  at  this  meeting  eleven 
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members  then  present,  but  who  were  not  present  on 
September  10,  filed  and  had  recorded  their  written 
protest  against  the  action  of  the  lodge  in  attempting 
to  sever  its  connection  with  the  order.  This  protest  is 
as  follows: 

"The  undersigned,  members  of  Koerner  Lodge  No. 
6,  Knights  of  Pythias  of  Indiana,  who  were  not  pres- 
ent at  the  meeting  of  said  lodgie  on  Monday  night, 
September  10, 1894,  hereby  protest  against  the  action 
taken  by  the  members  of  said  Koerner  Lodge  No.  6  on 
said  evening,  whereby  they  resolved  to  sever  the  con- 
nection of  said  lodge  with  the  Order  of  Knights  of 
Pythias. 

1.  FttED  Baseman.  6.  Geo.  Scjhoppbnhgest. 

2.  William  Rathort.    7.  Wolf  Morris. 

3.  John  Koeppen.  8.  Abraham  Marx. 

4.  Chas.  Albrecht.        9.  Gottlieb  Dippel. 
6.  Henry  Miller.        10.  Wm.  Sogembier. 

11.  Henry  Schaub." 

All  of  the  above  evidence  offered  by  the  appellants 
was,  over  their  exceptions,  excluded  by  the  court,  and 
the  court  also  refused  to  permit  the  appellant  to  intro- 
duce the  record  of  a  meeting  of  October  1, 1894,  which 
was  held  on  the  regular  night  and  at  the  regular  place 
of  meeting. 

If,  under  the  evidence  given,  it  can  be  said  that  be- 
fore the  commencement  of  this  suit  Koerner  lodge 
had  dissolved  and  surrendered  its  charter,  and  ceased 
to  longer  exist  as  a  working  lodge,  this  result  must  be 
attributed  solely  to  the  action  of  the  minority  of  its 
membership  in  adopting  the  resolutions  on  Septem- 
ber 10,  1894.  In  the  absence  of  this  certainly  it  can 
not  be  asserted  that  there  is  other  evidence  sufficient 
to  show  that  the  lodge  as  a  body  had  invested  Hol- 
land, the  janitor,  with  authority  to  surrender  its 
charter,  or  that  Bowers,  in  his  official  capacity,  had 
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any  warrant  to  accept  and  retain  it  It  is  also  shown 
that  the  minutes  of  the  meeting  of  September  10  were 
not  made  up,  read,  corrected  and  approved  until  the 
meeting  in  controversy  on  the  24th  inst.  Appellants 
offered  to  show  that  at  this  meeting  the  minutes  of 
the  previous  one  were  read  for  the  first  time,  and  thaf 
certain  corrections  were  made  therein  relative  to  the 
proceedings  on  September  10  upon  the  resolution  in 
dispute.  At  this  meeting,  it  appears  from  the  evi- 
dence offered  and  excluded,  that  eleven  members  who 
were  not  present  on  September  10  entered  and  had 
recorded  their  protest  against  the  action  of  the  lodge 
taken  at  the  previous  meeting.  Under  the  provisions 
of  the  constitution  of  the  grand  lodge  and  the  laws  of 
the  supreme  lodge,  which  govern  and  control  the 
action  of  a  subordinate  lodge,  it  is  disclosed  that  the 
latter  may  surrender  its  charter  when  there  are  less 
than  seven  of  its  members  who  are  willing  to  con- 
tinue, and  a  subordinate  lodge  is  also  prohibited  from 
dissolving  or  surrendering  its  charter  so  long  as  nine 
of  its  members  are  willing  to  sustain  it,  except  by  per- 
mission of  the  grand  lodge,  or  by  permission  of  the 
grand  chancellor  during  a  recess. 

There  is  no  claim  that  appellant  had  been  dissolved 
by  virtue  of  any  action  or  proceedings  had  by  the 
grand  lodge  in  accordance  with  its  constitution  or 
other  canons  of  the  order  prior  to  the  beginning  of 
this  suit,  but  the  adoption  of  the  resolution  is  relied 
upon  as  ipso  facto  effecting  a  dissolution  of  Koerner 
lodge,  and  thereby  giving  the  former,  under  its  consti- 
tution, the  right  to  the  possession  of  its  property,  re- 
gardless of  any  subsequent  action  of  the  lodge,  or  of 
nine  or  more  of  its  members  in  opposition  to  the  al- 
leged dissolution. 

The  authorities  affirm  that  a  beneficial  association 
may  be  dissolved  in  the  manner  provided  in  its  charter 


NOVEMBER  TERM,  1896— Vol.  146.        653 

Koemer  Lodge,  No.  6,  K.  of  P.  et  cU,  v.  Grand  Lodge,  K.  of  P. 

or  constitution,  and  in  the  absence  of  any  provision  on 
the  subject  it  cannot  voluntarily  be  dissolved  except 
by  the  unanimous  vote  of  its  members.  Am.  and  Eng. 
Ency.  of  Law,  Vol.  2,  p.  178. 

We  are  of  the  opinion  that  the  subsequent  action 
of  the  Koerner  lodge,  at  the  meeting  of  September  24, 
as  offered  to  be  shown  by  the  appellant,  was,  under 
the  circumstances,  proper  and  legitimate* 

It  appeared  that  the  minutes  of  the  meeting  of  Sep- 
tember 10  were  first  read  and  presented  for  approval 
at  the  meeting  on  September  24,  and  the  offer  was  to 
show  that  certain  corrections  in  regard  to  the  proceed- 
ings had  at  the  former  meeting  were  then  made.  The 
meeting  of  September  24  seems  to  have  been  the  first 
opportunity  for  the  lodge  to  avail  itself  of  the  right  to 
correct  the  record  of  the  former  meeting  so  as  to  make 
it  conform  to  what  had  actually  occurred.  Again,  it 
appears  that  this  meeting  was  also  the  first  oppor- 
tunity which  the  eleven  members  who  were  absent 
on  September  10  had  to  protest  and  object  to  the 
action  of  the  minority  of  the  lodge's  membership  at 
this  latter  meeting.  * 

As  we  have  seen,  the  laws  of  the  order  forbid  a  vol- 
untary dissolution  or  surrender  of  a  lodge's  charter 
in  the  event  there  are  nine  members  willing  to  con- 
tinue the  organization.  The  policy  or  purpose  of  this 
rule  manifestly  is  to  prevent  a  dissolution  of  a  subor- 
dinate lodge  unless  it  be  effected  as  near  as  practi- 
cable by  unanimity  upon  the  part  of  its  members.  If 
there  are  nine  or  more  loyal  ones,  who  are  willing  to 
sustain  their  organization  as  a  lodge,  and  continue  its 
existence  and  operations  in  obedience  to  the  rules, 
regulations  and  laws  of  the  order,  then  a  voluntary 
dissolution  of  the  lodge,  as  such,  cannot  result,  even 
though  it  be  the  will  and  desire  of  a  large  majority  of 
its  members,  except  by  the  permission  of  the  grand 
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lodge  or  its  chancellor.  This  must  be  true  if  any  con- 
trolling force  or  effect  in  this  respect  is  to  be  given  to 
the  particular  rule  or  law  in  question.  This  is  a  vital 
1  point  in  the  case  at  bar,  for  if  it  is  shown  that  these 
eleven  protesting  members  are  willing  to  sustain  and 
continue  the  existence  of  their  lodge,*  then  it  is  evi- 
dent, we  think,  that  the  vote  of  its  members  at  the 
meeting  of  September  10  upon  the  adoption  of  the 
resolution  in  controversy  could  not  ipso  facto  result  in 
its  dissolution  or  work  a  surrender  of  its  charter.  The 
evidence  relative  to  the  action  taken  by  these  protest- 
ing members,  therefore,  was  very  material  in  order  to 
show,  in  consideration  of  the  rule  to  which  we  have 
referred,  that  the  action  of  the  lodge,  relied  upon  by 
the  appellee,  had  not  actually  effected  a  voluntary  dis- 
solution and  disbandment,  as  claimed  by  the  appellee, 
and  upon  which  it  bases  its  right  to  the  money  and 
property  involved.  It  would  seem  that  nine  members, 
the  number  designated  by  the  law,  being  in  excess  of 
a  quorum  and  also  of  the  number  required  to  con- 
stitute a  lodge,  would  still  continue  the  organization 
of  the  lodge  and  entitle  it  to  hold  its  property  and 
effects,  notwithstanding  the  act  of  those,  in  deciding 
to  withdraw  or  sever  their  fraternal  connections.  See 
Gorman  v.  O'Connor,  156  Pa.  St.  239,  26  Atl.  379; 
McFadden  v.  Murphy,  149  Mass.  341,  21  N.  E.  868; 
Chamberlain  v.  Lincoln,  129  Mass.  70. 

The  stockholders  of  a  corporation  which  is  char- 
tered or  organized  under  the  laws  of  a  State,  as  a  gen- 
eral rule,  cannot  effect  a  voluntary  dissolution  except 
by  a  unanimous  vote.  Beach  on  Private  Corporations, 
Vol.  2,  section  781;  Cook  on  Stockholders  and  Corpo- 
ration Law,  section  629. 

That  part  of  the  resolution  which  declared  in  favor 
of  turning  appellants'  property  over  to  the  German 
Mutual,  etc.,  Society  was  ultra  vires,  and  would  not 
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warrant  or  justify  its  trustees  and  officers  in  carrying 
it  into  effect  The  authorities  fully  affirm  and  sustain 
the  doctrine  that  appellant's  members  had  no  right  or 
power  to  dlrert  the  funds  and  property  of  their  lodge 
from  the  source  or  specified  purposes  to  which,  under 
the  rules  and  laws  of  the  order,  the  same  had  been 
dedicated.  Niblack  on  Accident  Ins.  and  Benefit  So- 
cieties, section  121;  Duke  t.  Fuller,  9  N.  H.  536,  32  Am. 
Dec.  392;  Bacon  on  Benefit  Societies,  section  39;  State 
Council,  etc.,  v.  Sfiarp,  88  N.  J.  Elq.  24;  Altmann  v. 
Benz,  27  N.  J.  Eq.  331;  Grand  Lodge  K.  of  P.  v.  Man- 
hattan Sav.  Inst.,  34  N.  T.  Supp.  258. 

We  are  of  opinion  that  the  court  erred  in  excluding 
the  evidence  herein  indicated  as  offered  by  the  appel- 
lant, and  the  final  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  the  lower 
court  to  grant  appellants  each  a  new  trial,  and  for 
further  proceedings  in  accordance  with  this  opinion, 
the  restraining  order  to  remain  in  force  until  the 
further  order  of  the  lower  court 


Coy  v.  The  Indianapolis  Gas  Compaht. 

[No.  17,998.  Filed  Jwrnarr  88, 1897.] 
NatubaL  Gas. — Duty  of  Company  to  Furnish. — Breach  of  Contract 
with  Consumer. — Tort, — A  natural  gas  company  that  has  received 
a  (renohise  to  lay  ita  pipes  in  the  streets  of  a  town  and  snpply  gas 
to  the  citizens  thereof,  owes  a  duty  to  serve  all  persons  who  make 
proper  application  for  such  service,  and  comply  with  such  reason- 
able mles  as  may  be  fixed,  and  make  such  reasonable  compensation 
as  may  be  required;  and  where  a  contract  has  been  entered  Into 
between  such  company  and  a  consumer,  such  contract  being  but  a 
statement  of  the  reasonable  conditions  under  which  tiie  company 
was  required  to  perform  its  duty,  the  failure  on  the  part  of  the  gas 
company  to  perform  such  contract  is  a  tort. 
Damaqis.— .dcdon  in  Tort.— Scope  of  Damage^.— Proximate  Catue. 
— In  an  action  in  tort  all  damages  directly  traceable  to  the  wrong 
done  and  arising  without  an  intervening  agency  and  without  fault 
of  the  injured  party  are  recoverable. 
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Same. —  Complaint. — Sufficiency  Of. —  Death  from  Failure  of  Gfas 
Company  to  Supply  Fuel, — Proximate  Cause, — X  complaint  against 
a  natural  gas  company  engaged  in  furnishing  gas,  and  which  had 
contracted  to  supply  plaintiff  with  gas  for  fuel,  which  alleges  that 
defendant  failed  and  refused  to  supply  plaintiff  with  gas  during 
cold  winter  weather,  and  after  receiving  notice  from  plaintiff  of  its 
failure  to  supply  gas  and  of  plaintiff's  inability  to  procure  fuel  else- 
where, and  of  the  sickness  of  his  children,  and  which  alleges  that 
as  a  result  of  such  failure  plaintiff's  house  became  cold  and  his 
children  who  were  sick  took  a  relapse  from  such  sickness  and  died, 
is  sufficient  against  a  demurrer,  and  such  failure  on  the  part  of  de- 
fendant to  supply  fuel  is  held  to  be  the  proximate  cause  of  the  re- 
lapse and  death  of  plaintiff's  children. 

Prom  the  Marion  Superior  Court   Reversed. 
Samuel  Ashby,  for  appellant. 
Miller^  Winter  &  Elara,  for  appellee. 

Howard,  J. — The  sole  error  assigned  on  this  appeal 
is  that  the  court  sustained  a  demurrer  to  appellant's 
complaint  and  to  each  of  its  two  paragraphs. 

It  is  alleged  in  the  first  paragraph  of  the  complaint 
that  the  appellee  is  a  corporation  possessed  of  certain 
powers,  immunities  and  franchises,  among  which  are 
the  right  to  lay  pipes  for  the  supply  of  natural  gas  in 
the  streets  and  alleys  of  the  town  of  Haughville,  and 
the  exclusive  right  to  adjust,  supply  and  handle  all 
such  pipes,  together  with  mixers,  repairs,  connections 
and  appliances  necessary  in  supplying  natural  gas  to 
consumers, and  the  exclusive  right  to  manage,  furnish, 
control  and  measure  the  supply  of  natural  gas  flowing 
through  such  pipes  and  other  appliances  to  its  various 
consumers  in  said  town.  That  said  consumers  have 
no  right  in  any  way  to  interfere  with  or  molest  any  of 
said  pipes,  connections,  machinery  or  other  appli- 
ances, or  in  any  way  to  regulate,  manage  or  control 
the  flow  of  natural  gas  through  any  of  said  pipes, 
mixers  or  connections;  that  bv  reason  of  its  said  ex- 
elusive  rights  and  franchises  the  appellee  owed  and 
owes  a  corresponding  duty  to  appellant,  with  whom 


NOVEMBER  TERM,  1896— Vol.  146.        66T 

Coy  V.  The  Indianapolis  Qas  Ck)mi>an7. 

it  entered  into  contract  relations  to  supply  him  with 
gas  for  fuel  promptly  and  without  reserve;  and, by  rea- 
son of  such  contract  and  exclusive  rights  of  appellee  * 
to  supply  such  gas,  the  appellee  was  in  duty  bound  to 
supply  the  same  to  appellant,  and  its  failure  so  to  do, 
as  hereinafter  stated,  was  and  is  wrongful  and  unlaw- 
ful and  in  violation  of  express  duty  due  to  appellant 
and  to  his  family;  that  by  reason  of  such  contract  re- 
lations a  duty  was  and  is  created  and  is  imposed  by 
law  upon  appellee  to  supply  such  gas  to  appellant 
upon  the  performance  by  him  of  the  conditions  of  said 
contract  on  his  part  to  be  performed ;  that  at  the  time 
of  entering  upon  said  contract  appellee  knew  that 
said  gas  was  a  necessity  and  essential  to  the  life  of  ap- 
pellant and  his  family,  and  knew  that  appellant  could 
not  obtain  gas  or  fuel  elsewhere,  but  depended  en- 
tirely upon  appellee  to  supply  the  same;  that  at  the 
time  of  entering  into  the  agreement  to  furnish  gas  as 
aforesaid  appellee  was  the  owner  of  and  operating  a 
natural  gas  plant  in  said  town  of  Haughville,  under 
the  laws  of  the  State,  and  engaged  in  the  business  of 
supplying  natural  gas  for  light  and  fuel  to  api)ellant, 
to  divers  other  persons,  and  to  the  public  of  said  town; 
that  in  December,  1892,  appellee  entered  into  a  writ- 
ten contract  with  appellant  to  furnish  his  residence  in 
said  town  with  gas,  at  an  agreed  price,  and  on  the 
terms  and  conditions  stated  in  said  contract,  in  suffi- 
cient quantity  for  fuel  to  heat  said  residence,  appel- 
lant paying  for  said  gas  in  advance  and  agreeing  to 
notify  appellee  of  any  defect  in  such  service  and 
supply  of  gas;  that  in  December,  1892,  appellant's 
family  consisted  of  himself,  his  wife  and  their  two 
children,  all  living  in  his  said  house  in  said  town,  one 
of  said  children,  Lou  Ethel  Coy,  being  then  of  the  age 
of  five  years;  that  in  violation  of  said  contract,  and  in 
Vol.  146—42 
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violation  of  its  duty  to  appellant,  appellee  wholly 
failed,  refused  and  neglected  to  supply  said  gas,  and 
'wholly  failed,  neglected  and  refused  to  perform  the 
conditions  of  said  contract  on  its  part  to  be  performed, 
and  wrongfully  and  unlawfully  failed,  neglected  and 
refused  to  discharge  its  said  duty  of  supplying  gas  to 
appellant,  and,  in  violation  of  said  duty  imposed  by 
law  and  by  said  contract,  wrongfully  and  unlawfully 
left  appellant  without  fuel  with  which  to  heat  said 
dwelling,  all  of  which  wrongful  acts  were  done  while 
said  contract  was  in  full  force  and  while  said  duty 
rested  upon  appellee  towards  appellant  to  supply  said 
natural  gas.  That  appellant,  relying  upon  appellee 
to  comply  with  its  said  contract,  and  believing  that 
appellee  would  discharge  its  said  duty  to  appellant, 
failed  to  procure  wood,  coal,  gas  or  other  fuel;  that 
during  the  severe  weather  in  the  latter  part  of  Decem- 
ber, while  said  contract  was  in  full  force,  while  said 
duty  existed,  and  while  appellant  relied  upon  appellee 
to  perform  said  contract  and  discharge  said  duty,  and 
while  appellant  was  unable  to  procure  any  other  fuel 
to  heat  his  dwelling,  his  said  child,  Lou  Ethel  Coy, 
being  sick  in  said  house,  and  after  appellant  had  given 
to  appellee  due  notice  of  its  failure  to  supply  gas  to 
appellant,  and  of  his  inability  to  procure  fuel  else- 
where, and  of  the  sickness  of  said  child,  and  demanded 
such  supply  of  gas  from  appellee,  and  after  appellant 
had  made  every  effort  to  procure  fuel  elsewhere,  and 
while  he  was  unable  to  obtain  the  same  after  diligent 
search,  the  dwelling  of  appellant  became  so  cold  and 
thoroughly  chilled  by  the  want  of  heat,  that  said  Lou 
Ethel  Coy,  without  her  fault  or  that  of  appellant,  and 
by  reason  of  the  failure  of  appellee  to  furnish  gas,  and 
by  reason  of  the  wrongful  and  unlawful  refusal  and 
failure  of  appellee  to  discharge  its  said  duty  to  appel- 
lant, and  bv  reason  of  the  chilled  condition  of  said 
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house  and  the  low  temperature  therein,  took  a  relapse 
in  her  sickness  for  want  of  heat  and  warmth,  and  be- 
came very  ill  and  lingered  in  severe  sickness  in  conse- 
quence thereof  until  the  31st  day  of  December,  1892, 
when  she  died ;  the  extreme  sickness  and  death  of  said 
child  being  the  immediate,  direct  and  proximate  re- 
sult of  the  failure  of  appellee  to  supply  said  gas  and 
of  its  refusal  to  discharge  its  said  duty  to  appellant. 

The  second  paragraph  of  the  complaint  is  similar 
to  the  first,  except  that  it  counts  on  damages  for  the 
death,  in  like  manner,  of  the  other  child  of  appellant. 

Counsel  dififer  as  to  whether  the  action  disclosed  in 
the  complaint  is  one  on  contract  or  in  tort  It  is  true, 
as  a  general  rule,  that  no  one  is  compelled  to  do  busi- 
ness with  any  but  those  with  whom  he  chooses.  There 
are,  however,  well  recognized  exceptions  to  this  rule. 
It  has  always  been  held  that  common  carriers  cannot, 
on  tender  of  the  usual  compensation,  refuse  to  accept 
for  transportation  proper  articles  offered  at  proper 
times  and  places.  So,  also,  innkeepers  having  accom- 
modations must  receive  as  guests  all  who,  in  a  peace- 
able and  proper  manner,  make  application  therefor. 
In  like  manner  it  has  been  held  that  telegraph,  tele- 
phone, water,  gas  and  other  like  companies,  that  have 
received  from  public  authority  franchises  which  also 
provide  for  the  accommodation  of  the  general  public, 
owe  a  duty  to  serve  all  persons  who  make  proper  ap- 
plication for  such  service,  and  who  comply  with  such 
reasonable  rules  as  may  be  fixed,  and  make  such  rea- 
sonable compensation  as  may  be  required.  Persons 
or  corporations  enjoying  such  public  franchises,  and 
engaged  in  such  public  employment,  are  held,  in  re- 
turn, to  owe  a  duty  to  the  public,  as  well  as  to  all  in- 
dividuals of  that  public  who,  in  compliance  with 
established  customs  or  rules,  make  demand  for  the 
beneficial  use  of  the  privileges  and  advantages  due  to 
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the  public  by  reason  of  the  aid  so  given  by  public  au- 
thority. Cc'w/.  U.  TeL  Co.  v.  Fehringy  antCy  189;  Port- 
land Nat.  Oas  dh  Oil  Co.  v.  State^  ex  rel.,  135  Ind.  54; 
City  of  Rushville  v.  Rushville  Nat.  Oas  Co.y  132  Ind. 
575,  and  note  to  this  case  in  15  L.  R.  A.  321.  And  that 
the  public  grant  to  appellee  imposed  also  a  public 
duty  in  return.  See  further  the  recent  case  of  West- 
field  Gas  and  Milling  Co.  v.  Mendenhally  142  Ind.  538,  and 
cases  there  cited. 

In  Portland  Nat.  Gas  Co.  v.  Staiey  supra^  it  was  said: 
**That  a  natural  gas  company,  occupying  the  streets  of 
a  town  or  city  with  its  mains,  owes  it  as  a  duty  to  fur- 
nish those  who  own  or  occupy  the  houses  abutting  on 
such  street,  where  such  owners  or  occupiers  make  the 
necessary  arrangements  to  receive  it  and  comply  with 
the  reasonable  regulations  of  such  company,  such  gas 
as  they  may  require,  and  that,  where  it  refuses  or 
neglects  to  perform  such  duty,  it  may  be  compelled  to 
do  so  by  writ  of  mandamus.^^ 

So  it  was  said  in  Williams  v.  Mutual  Ons  Co.^  52 
Mich.  499, 50  Am.  Rep.  266, 18  N.  W.  236,  that,  ^When 
the  defendant  company  made  the  connection  of  its 
service  pipes  and  mains  with  the  pipes  and  fixtures  of 
the  Biddle  House,  it  imposed  upon  itself  the  duty  to 
supply  the  house  and  premises,  upon  reasonable  terms 
and  conditions,  with  such  amount  of  gas  as  the  owner 
or  proprietor  might  require  for  its  use,  and  pay  for,  so 
long  as  the  company  should  exist  and  do  businesa" 

And  the  Supreme  Court  of  the  United  States,  in  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650, 
said:  ^^It  is  to  be  presumed  that  the  legislature  of 
Louisiana,  when  granting  the  exclusive  privileges  in 
question,  deemed  it  unwise  to  burden  the  public  with 
the  cost  of  erecting  and  maintaining  gas  works  suffi- 
cient to  meet  the  necessities  of  the  municipal  govern- 
ment and  the  people  of  New  Orleans,  and  that  the 
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public  would  be  best  protected^  as  well  as  best  served^ 
through  a  single  corporation  invested  with  the  power, 
and  charged  with  the  duty,  of  supplying  gas  of  the 
requisite  quality,  and  in  such  quantity  as  the  public 
needs  demanded/' 

The  same  high  court,  in  Gibhs  y.  CansoUdated  Qns  Go.j 
130  U.  8.  396,  said :  "These  gas  companies  entered  the 
streets  of  Baltimore,  under  their  charters,  in  the  exer- 
cise of  the  equivalent  of  the  power  of  eminent  domain, 
and  are  to  be  held  as  having  assumed  an  obligation  * 
to  fulfill  the  public  purposes  to  subserve  which  they 
were  incorporated/' 

In  2  Beach.  Priv.  Corp.,  section  835  (d),  the  author 
says:  "Oas  companies,  being  engaged  in  a  business 
of  a  public  character,  are  charged  with  the  perform- 
ance of  public  dutiea  Their  use  of  the  streets,  whose 
fee  is  held  by  the  municipal  corporation  in  trust  for 
the  benefit  of  the  public,  has  been  likened  to  the  ex- 
ercise of  the  power  of  eminent  domain.  Accordingly, 
a  gas  company  is  bound  to  supply  gas  to  premises 
with  which  its  pipes  are  connected.  It  may,  however, 
impose  reasonable  conditions.'' 

In  the  case  at  bar,  the  arrangements  and  reasonable 
conditions  referred  to  in  the  cases  cited,  were  all  pro- 
vided for  by  the  contract  between  the  parties.  The 
agreement  so  entered  into  did  not  in  any  manner  ab- 
solve appellee  from  the  duty  assumed  under  its  fran- 
chise, but  rather  by  its  terms  fixed  the  character  and 
scope  of  the  duty  so  assumed.  Even  without  and  be- 
fore the  contract,  it  was  the  duty  of  the  company  to 
attach  its  mains  to  appellant's  house  pipe,  on  being  re- 
quested to  do  so  by  him,  and  on  his  compliance  with 
the  reasonable  conditions  imposed  by  the  company. 
Kor  would  it  be  enough  to  make  such  connections 
without  also  supplying  the  gas  therefor.  Not  a  par- 
tial, but  a  full  compliance  with  the  company's  duty  is 
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required,  and  this  without  any  discrimination  as  to 
persons  having  a  right  to  the  gas.  Cent.  U.  Tel.  Co.  v. 
Fehringy  supra.  Whether,  particularly  after  contract 
entered  into  to  supply  the  gas,  the  company  might  be 
relieved  of  the  obligation  to  furnish  it,  by  reason  of 
inability  to  procure  the  gas  or  for  other  reason,  we 
need  not  decide,  as  no  such  question  appears  in  the 
record.  That,  besides,  would  be  matter  of  defense, 
and  could  not  be  taken  into  account  in  determing  the 
sufficiency  of  the  complaint.  Portland  Nat.  Gas  and  OU 
Co.  V.  StatCf  supra. 

The  failure  of  duty  on  the  part  of  the  company,  as 
alleged  in  the  complaint,  is  a  tort,  even  though  the 
complaint  also  shows  a  failure  to  comply  with  the 
contract  The  contract  was  but  a  statement  of  the 
reasonable  conditions  under  which  the  company  was 
required  to  perform  its  duty.  The  authorities  show 
that  in  such  a  case  the  action  may  be  on  contract  or  in 
tort,  the  necessary  statement  of  facts  being  substan- 
tially the  same  in  either  case.  The  failure  to  perform 
such  a  contract  is  in  itself  a  tort  The  section  in  this 
case  is  therefore  in  tort.  2  Addison  Contracts,  *1119; 
Cooley  Torts,  *90,  *91;  Cincinnati^  etc.j  R.  R.  Co.  v. 
Eaton,  94:  Ind.  474;  Lake  Erie,  etc.,  R.  W.  Co.  v. 
AcreSy  108  Ind.  548;  Brown  v.  Chicago,  etc.,  R.  W. 
Co.,  54  Wis.  342,  11  N.  W.  356,  and  authorities  cited 
in  these  cases. 

The  chief  objection  made  to  the  complaint  is,  that 
the  damages  sought  to  be  recovered  are  too  remote. 

In  actions  on  contract,  as  said  by  counsel,  the  dam- 
ages that  may  be  recovered  for  a  breach  of  the  cove 
nants  and  conditions  are,  (1)  those  that  result  from  the 
usual,  natural,  and  probable  consequences  of  the 
breach,  and  which,  therefore,  the  parties  may  be 
thought  to  have  had  in  mind  when  they  entered  into 
the  contract;  and  (2) special  damages  referred  to  in  the 
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contract,  and  which  actually  occur,  although  not  such 
as  might  naturally  and  probably  be  expected  to  arise 
out  of  a  breach  of  the  contract.  It  is  to  be  observed 
that  such  special  damages  are  also  in  contemplation 
of  the  parties  in  making  the  contract,  as  well  as  the 
damages  of  the  first  class  which  naturally  flow  from 
a  violation  of  the  contract.  The  difference  is,  that 
damages  naturally  arising  from  a  breach  of  the  con- 
tract need  not  be  mentioned  in  the  agreement  made, 
but  will  be  presumed  to  have  been  in  contemplation 
of  the  parties,  whereas  special  damages,  or  those  not 
naturally  or  usually  arising  from  a  breach  of  the  con- 
tract, though  contemplated  by  the  parties,  must  be 
specially  referred  to  in  the  contract  itself. 

Whether  the  loss  to  appellant  by  the  sickness  and 
death  of  his  children  might  be  considered  as  the 
natural  and  probable  result  of  a  breach  of  appellee^s 
contract  to  furnish  gas  for  fuel  during  the  cold 
weather  in  the  latter  part  of  December,  1892,  we  need 
not  consider,  inasmuch  as  the  action  here,  as  we  have 
seen,  is  in  tort,  the  contract  being  but  a  statement  of 
the  reasonable  conditions  under  which  appellee  was 
to  furnish  the  gas,  in  discharge  of  the  duty  owed  by  it 
tc>  appellant 

The  rule  as  to  recovery  of  damages  for  tort  differs 
in  some  respects  from  that  which  obtains  in  case  of 
simple  breach  of  contract  All  damages  directly 
traceable  to  the  wrong  done,  and  arising  without  an 
intervening  agency,  and  without  fault  of  the  injured 
person  himself,  are  recoverable.  The  wrong  in  such 
cases  is  said  to  be  the  proximate  cause  of  the  injury. 

"In  an  action  for  a  tort,"  says  Mr.  Sutherland,  in  his 
work  on  Damages  (2d  ed.),  section  16,  "if  no  improper 
motive  is  attributed  to  the  defendant,  the  injured 
party  is  entitled  to  recover  such  damages  as  will  com- 
pensate him  for  the  injury  received  so  far  as  it  might 
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reasonably  have  been  expected  to  follow  from  the  cir- 
cumBtances;  tiuch  as  according  to  common  experience 
and  the  usual  course  of  events  might  have  been  rea- 
sonably anticipated.  The  damages  are  neither  limited 
nor  affected,  so  far  as  they  are  compensatory,  by  what 
was  in  fact  in  contemplation  by  the  party  in  fault  He 
who  is  responsible  for  a  negligent  act  must  answer 
*for  all  the  injurious  results  which  flow  therefrom,  by 
ordinary  natural  sequence,  without  the  interposition 
of  any  other  negligent  act  or  overpowering  force. 
Whether  the  injurious  consequences  may  have  been 
^'reasonably  expected"  to  have  followed  from  the  com- 
mission of  the  act  is  not  at  all  determinative  of  the 
liability  of  the  person  who  committed  the  act  to  re- 
spond to  the  person  suffering  therefrom.  *  *  *  It 
is  the  unexpected  rather  than  the  expected  that  hap- 
pens in  the  great  majority  of  the  cases  of  negligence.' 
Mr.  Wharton  says  that  a  man  may  be  negligent  in  a 
particular  matter  *a  thousand  times  without  mischief; 
yet,  though  the  chance  of  mischief  is  only  one  to  a 
thousand,  we  would  continue  to  hold  that  the  mis- 
chief, when  it  occurs,  is  imputable  to  the  negligence. 
Hence  it  has  been  properly  held  that  it  is  no  defense 
that  a  particular  injurious  consequence  is  "improb- 
able,^' and  "not  to  be  reasonably  expected,"  if  it  really 
appear  that  it  naturally  followed  from  the  negligence 
under  examination.'  ♦  ♦  ♦  xhere  need  not  be  in  the 
mind  of  the  individual  whose  act  or  omission  has 
wrought  the  injury  the  least  contemplation  of  the 
probable  consequences  of  his  conduct;  he  is  respon- 
sible therefor  because  the  result  proximately  follows 
his  wrongful  act  or  non-action.  All  persons  are  im- 
peratively required  to  foresee  what  will  be  the  natural 
consequences  of  their  acts  and  omissions  according  to 
the  usual  course  of  nature  and  the  general  experience. 
*  *  ♦  The  law  is  practical,  and  courts  do  not  indulge 
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refinements  and  subtleties  as  to  causation  if  they  tend 
to  defeat  the  claims  of  natural  justice.  They  rather 
adopt  the  practical  rule  that  the  efficient  and  predom- 
inating cause  in  producing  a  given  effect  or  result, 
though  subordinate  and  dependent  causes  may  have 
operated,  must  be  looked  to  in  determining  the  rights 
and  liabilities  of  the  parties.  Hence,  if  the  defendant's 
negligence  greatly  multiplied  the  chances  of  accident, 
and  was  of  a  character  naturally  leading  to  its  occur- 
rence, the  possibility  that  it  might  have  happened 
without  such  negligence  is  not  sufficient  to  break  the 
chain  of  cause  and  effect  An  act  of  negligence  will  be 
regarded  as  the  cause  of  an  injury  which  results,  un- 
less the  consequences  were  so  unnatural  and  unusual 
that  they  could  not  have  been  foreseen  and  prevented 
by  the  highest  practicable  care."  Citing  Stevens  v. 
Dudley^  56  Vt.  158;  Wharton  on  Neg.,  sections  77,  78  j 
Baltimore^  etc.^  R.  B.  Co.  v.  Reaney,  42  Md.  117; 
Reynolds  v.  Texas ^  etc.^  R^  W.  Co.,  37  La.  Ann.  694; 
Louisville^  etc.  R.  W.  Co.  v.  LucaSy  119  Ind.  583. 

And  in  the  well  considered  case  of  Brown  v.  Chicagoj 
etc.y  R.  W.  Co.,  supra,  citing  numerous  authorities,  the 
court  said:  "The  rules  which  limit  the  damages  in 
actions  of  tort,  so  far  as  any  general  rules  can  be  estab- 
lished, are  in  many  respects  different  from  those  in 
actions  on  contract  The  general  rule  is  that  the 
party  who  commits  a  trespass  or  other  wrongful  act  is 
liable  for  all  the  direct  injury  resulting  from  such  act, 
although  such  resulting  injury  could  not  have  been 
contemplated  as  a  probable  result  of  the  act  done." 

Taking  the  allegations  in  the  complaint  before  us  as 
true,  the  relapse  in  sickness  and  the  death  of  appel- 
lant's children  were  the  direct  consequences  of  the 
failure  of  appellee  to  supply  the  fuel  necessary  to 
warm  his  home.  One  of  the  conditions  under  which 
the  gas  was  to  be  supplied  was  that  "upon  any  defect 
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therein  or  thereto/'  appellant  should  give  notice  to 
appellee.  It  is  alleged  that  "during  the  severe 
weather,"  after  appellant  had  given  to  appellee  "due 
notice  of  its  failure  to  supply  gas  to  plaintiflf  [appel* 
lee],  and  of  his  inability  to  procure  fuel  elsewhere,  and 
of  the  sickness  of  said  child,"  and  after  appellant  had 
made  every  effort,  but  been  unable,  to  procure  fuel, 
the  house  became  so  cold  that  his  children  grew  worse 
and  soon  after  died  by  reason  of  the  low  temperature. 
Counsel  for  appellee  argue  that  these  and  other  alle- 
gations cannot  be  true.  If  they  are  true,  however, 
and  that  they  are  true  is  admitted  by  appellee's  de- 
murrer, then  the  liability  of  appellee  becomes  evident, 
unless  it  can  be  shown  that  it  was  impossible  to  fur- 
nish the  gas  for  reasons  showing  appellee  to  be  wholly 
without  fault,  or  because  of  some  fault  on  the  part  of 
appellant,  none  of  which  are  disclosed  in  the  com- 
plaint. It  cannot  be  said,  in  view  of  the  authorities, 
or  from  reason  itself,  that  a  natural  gas  company,  oc- 
cupying the  streets  and  alleys  of  a  city  or  town  by 
virtue  of  a  franchise  granted  for  that  purpose,  may,  at 
its  pleasure,  give  or  withhold  the  fuel  at  its  disposal 
and  which  may  be  the  means  necessary  for  the  com- 
fort, health,  or  even  life  of  the  inhabitants.  Nor  can 
it  be  said,  from  anything  appearing  in  the  complaint, 
that  appellee's  failure  to  supply  the  gas  during  the 
cold  weather  of  December  may  not  have  been,  as  al- 
leged, the  proximate  cause  of  the  relapse  in  sickness 
and  the  death  of  appellant's  children.  The  allegation 
is  specifically  made;  and  while  it  was  suggested  in 
argument  that  independent  intervening  causes  might 
have  brought  about  the  severe  sickness  and  death  of 
the  children,  yet  that  is  a  question  for  the  jury.  So 
also  is  the  suggestion  as  to  whether  appellant  might 
in  fact  have  procured  other  fuel  in  time  to  prevent  the 
fatality  comijlained  of. 
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It  is  by  no  means  an  impossibility^  or  even  an  im- 
probability, that  the  sickness  and  death  of  the  chil- 
dren may  have  been  directly  due  to  the  failure  of  ap- 
pellee to  supply  the  needed  gas  for  fuel  in  the  severe 
winter  weather;  and  this  failure  may  have  come  with- 
out warning  to  appellant  and  so  as  to  give  him  no 
means  or  opportunity  to  obtain  other  fuel  in  time  to 
save  his  children. 

In  EiUit  Tenn.f  etc.,  R.  R.  Go.  v.  LocJcharty  79  Ala.  315, 
it  was  said:  "The  plaintiff  was  sick  at  the  time  she 
was  turned  off  the  train.  It  may  be  said  the  conductor 
was  ignorant  of  her  physical  conditioil.  Ignorance,  in 
such  case,  is  no  excuse,  and  the  defendant  is  respon- 
sible, as  if  he  had  full  knowledge  of  the  fact.  Evi- 
dence of  her  ailment  is  admissible,  not  as  an  element 
of  damages,  but  as  tending,  in  connection  with  other 
circumstances,  to  show  the  connection  between  the 
subsequent  aggravation  of  the  sickness  and  the 
wrongful  act" 

And,  in  Broton  v.  Chicago^  etc.,  R.  W.  Go.,  supra,  it 
was  insisted  that  the  damages  claimed  for  the  sick- 
ness of  the  injured  party,  and  for  medical  attendance 
and  care,  were  "too  remote  to  constitute  a  cause  of 
action,  and  that  it  was  error  on  the  part  of  the  court 
below  not  to  take  that  part  of  the  case  from  the  jury." 
But  •the  insistence  was  denied,  and  it  was  held  that 
the  question  as  to  whether  the  sickness  was  or  was 
not  the  proximate  result  of  the  wrong  done,  was  one 
for  the  jury.  It  is  only  when  all  the  facts  are  found 
or  agreed  to  that  the  conclusion  as  to  what  was  the 
proximate  cause  of  a  given  injury  is  a  question  of  law. 

Even  an  aggravation  of  existing  sickness  may  make 
the  wrongdoer  liable.  "If  the  negligence  of  a  carrier," 
says  Mr.  Sutherland,  Damages,  section  36,  "results  in 
an  injury  to  a  passenger  by  which  his  system  is  ren- 
dered susceptible  to  disease  and  less  able  to  resist  it 
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when  he  is  attacked  by  it,  and  death  results,  the  in- 
jtiry  is  the  proximate  cause  thereof,  although  the  dis- 
ease is  to  be  regarded  as  an  intervening  agency,  and 
the  malady  which  attacked  him  was  prevalent  in  the 
community."  Citing  Terre  Haute^  etCj  R.  R.  Co.  v.  Bucky 
96  Ind.  346. 
We  are  satisfied  that  the  complaint  is  sufficient* 
The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  complaint  and  to  each  para- 
graph thereof. 


McCoy  et  al.  v.  Stockman  et  al. 

[No.  18.072.    Filed  January  29.  1887.] 

Praotioe.  — Special  Appearance. — When  Amounts  to  General  Appear- 

164  1&  ance, — ^When  a  motion  is  filed  under  a  special  appearance,  to  strike 

«1M  29  out  a  cross-complaint  for  want  of  process  against  the  plaintiff,  and 

for  other  reasons  which  are  such  as  must  be  taken  advantage  of  by 
demurrer  or  answer,  the  filing  of  such  motion  constitutes  a  full  ap- 
pearance equivalent  to  the  service  of  process. 
Sams. — Motion  to  Strike  Out  Cross-Complaint  for  Want  of  Sufficient 
Facts. — It  is  error  to  strike  out  a  cross-complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Samel— 3fof ton  to  Strike  Out  Cross-Complaint  on  the  Oround  That 
Complainants  are  not  AU  Parties  to  the  Action. — Where  a  motion 
is  made  to  strike  out  a  cross-complaint  in  which  several  defendants 
join,  on  the  groimd  that  some  of  them  are  not  properly  parties  to 
the  action,  it  is  not  error  to  refuse  to  strike  out  such  a  motion  when 
such  objection  does  not  apply  to  all  the  parties.  • 

Election  of  Remedies. — Estoppel. — ^When  a  party  joins  in  a  com- 
plaint as  plaintiff,  and  by  leave  of  court  dismisses  his  complaint  in 
order  to  join  in  a  cross-complaint  as  a  defendant,  it  does  not  amount 
to  a  conclusive  choice  or  election  of  remedies  so  as  to  estop  him 
from  becoming  defendant  and  setting  up  matters  involved  in  his 
cross-complaint. 

From  the  Decatur  Circuit  Court.  Affirmed. 
Ewing  &  Wallingford  and  Moore  &  Miller y  for  ap- 
pellants. 

Ewing  &  Wilson^  Bennett  &  Davidson  and  D.  A. 
Myers,  for  appellees. 
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McCabe,  J. — ^The  appellants  and  a  large  number  of 
others  filed  a  complaint  against  appellee,  Stockman, 
as  a  warehouseman  and  grain  merchant,  and  others 
interested,  seeking  to  obtain  possession  of  the  wheat 
he  had  in  store  and  to  make  a  division  thereof  among 
the  plaintifFa  It  was  alleged  that  the  plaintiffs  and 
the  defendants,  other  than  Stockman,  had  deposited 
13,000  bushels  of  wheat  with  Stockman,  and  on  his 
financial  failure  he  had  only  about  5,000  bushels. 
Nine  of  the  plaintiffs,  with  the  permission  of  the  court, 
dismissed  the  cause  as  to  themselves,  namely,  George 
Bird  and  others,  over  the  objection  and  exception  of 
the  other  plaintiffs. 

The  dismissing  plaintiffs  applied  to  the  court  to  be 
made  defendants,  which  application  was  granted. 
They  then  joined  with  the  original  defendants  in  a 
cross-complaint  against  the  remaining  original  plain* 
tiffs,  claiming  certain  rights  in  the  stored  wheat. 

The  defendants  to  the  cross-complaint  entered  a 
special  appearance  to  said  cross-complaint  and  moved 
to  strike  it  out  for  the  reasons:  (1)  That  the  defendants 
in  said  cross-complaint  are  not  in  court  by  any  process 
to  answer  the  same;  (2)  that  said  cross-complaint  in- 
volves a  commingling  of  jurisdiction^  and  incongruity 
of  actions;  (3)  said  defendants  elected  to  join  the 
plaintiffs  in  the  original  complaint,  and  allege  they 
were  tenants  in  common  with  all  the  plaintiffs  in  the 
wheat  in  controversy. 

The  court  overruled  the  motion.  The  original  plain- 
tiffs answered  said  cross-complaint  in  two  paragraphs, 
and  the  circuit  court  sustained  a  demurrer  to  the  sec- 
ond paragraph  thereof.  The  only  errors  assigned  call 
in  question  the  rulings  above  mentioned.  The  error 
assigned,  that  the  court  erred  in  rendering  final  judg- 
ment in  favor  of  the  cross-complainants,  if  it  were 
even  a  sufficient  assignment  of  error  to  present  any 
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question  of  law,  it  is  waived  by  appellants'  counsel  in 
not  mentioning  it  in  their  brief. 

We  need  not  determine  whether  process  was  neces- 
sary to  bring  the  defendants  to  the  cross-complaint 
into  court,  as  under  their  so  called  special  appearance 
they  moved  to  strike  out  the  cross-complaint,  not  only 
for  want  of  process,  but  for  other  reasons  assigned  in 
such  motion. 

A  motion  under  a  special  appearance  to  quash  the 
notice  and  set  aside  the  order  appointing  a  receiver 
was  held  to  be  taking  a  step  in  the  cause,  and  there- 
fore a  full  appearance,  in  Helkbmh  v.  Blake^  119  Ind. 
349. 

The  other  reasons  assigned  in  the  motion  were  such 
as  must  be  taken  advantage  of  by  demurrer  or  answer, 
and  either  a  demurrer  or  answer  filed  constitutes  a 
full  appearance.  Knight  v.  Lotr,  15  Ind,  374;  City  of 
Craicfordsville  v.  Hays^  42  Ind.  200;  Slauter  v.  Hollmvellf 
90  Ind.  286;  Gilbert  v.  Ilally  115  Ind.  549. 

A  full  appearance  is  equivalent  to  the  service  of 
process  and  waives  all  defects  therein.  City  of  Craic- 
fordsville V.  HaySj  supra;  Louisville^  etc.^  R.  W.  Co.  v. 
Nicholson,  60  Ind.  158. 

The  second  and  third  reasons  or  grounds  of  the  mo- 
tion, as  before  remarked,  involved  either  grounds  for 
a  demurrer  to  the  cross-complaint  or  an  answer 
thereto,  if  indeed  they  state  any  matter  the  appellants 
had  any  right  to  urge  against  the  cross-complaint, 
either  by  way  of  demurrer  or  answer.  Even  though 
the  cross-complaint  stated  no  cause  of  action  against 
appellants,  that  circumstance  furnished  no  ground  for 
striking  it  out.  It  is  well  established  in  this  State 
that  it  is  error  to  strike  out  a  complaint  on  the  ground 
that  it  does  not  state  facts  sufllcient  to  constitute  a 
cause  of  action.  Port  v.  Williams^  6  Ind.  219;  State,  ex 
relf  V.  Netclin,  69  Ind.  108;  Indianapolis  Piano    Mfg. 
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Co.  V.  Caven,  53  Ind.  258;  Fletcher  v.  Crist,  139  Ind.  121. 

The  reason  of  the  rule  is,  that  if  the  facts  stated  are 
not  sufficient  to  constitute  a  cause  of  action  the  plain- 
tiff has  a  right  to  amend  his  complaint  so  it  will  state 
a  cause  of  action.  This  he  could  not  do  if  the  pleading 
was  stricken  out  The  same  rule  applies  to  a  crosfe- 
eomplaint. 

Another  reason  stated  in  the  motion  to  strike  out 
the  cross-complaint,  if  it  had  been  true  in  fact,  would 
have  presented  a  very  different  question.  That  rea- 
son is  the  fourth,  namely:  "That  said  complainants 
are  not  parties  to  this  action,  being  neither  plaintiffs 
nor  defendants,  they  having  dismissed  and  withdrawn 
their  original  suit,  and  now  have  no  standing  in  the 
court  authorizing  them  to  plead  the  matters  set  forth 
in  said  cross-complaint.^'  The  court  having  granted 
their  application  to  be  made  parties  defendant,  as  the 
record  shows,  the  ground  stated  has  no  foundation  in 
fact  Moreover,  a  part  of  the  cross-complainants  were 
original  defendants  in  the  action.  There  was  no  error 
in  overruling  the  motion  to  strike  out  the  cross-com- 
plaint, even  if  the  nine  dismissing  plaintiffs  had  no 
right  to  and  did  not  become  defendants. 

The  second  paragraph  of  the  answer  to  the  cross- 
complaint  is  in'  substance  as  follows:  Said  defend- 
ants, for  further  answer  to  said  cross-complaint,  say 
that  the  following  named  plaintiffs  in  said  cross-com- 
plaint, then  naming  nine  of  them,  were  plaintiffs  in 
the  original  complaint  filed  in  this  cause,  and  they, 
with  full  knowledge  of  all  the  facts  alleged  in  said 
complaint  and  eross-complaint,  and  with  full  knowl- 
edge of  the  facts  that  Henry  O.  Stockman  had  been 
engaged  for  years  in  buying,  selling,  and  storing 
wheat,  and  in  dumping,  mingling,  and  storing  wheat 
in  one  general  warehouse,  kept  by  him  for  that  pur- 
pose, and  well  knowing  that  the  said  Stockman  was 
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insolvent,  and  knowing  that  he  had  on  hand  only 
5,000  bushels  of  wheat  to  satisfy  deposits  of  13,000 
bushels,  and  knowing  that  he  had  been  in  the  habit  of 
shipping  stored  wheat  and  buying  wheat  to  replace  it, 
and  with  full  knowledge  of  all  these  facts,  the  said 
cross-complainants  deposited  their  wheat  on  the  same 
general  terms  and  conditions  of  all  other  depositors, 
and  at  the  time  of  bringing  of  this  action,  the  said 
cross-complainants  elected  to  join  with  the  original 
plaintiffs  and  asked  to  recover  with  them  aB  tenants 
in  common,  and  asked  for  the  appointment  of  a  re- 
ceiver herein,  and  continued  as  plaintiffs  until  the  day 
of  the  appointment  of  such  receiver,  when  they  dis- 
missed as  plaintiffs  over  the  objection  of  these  plain- 
tiffs. Wherefore  the  plaintiffs  say  that  said  cross- 
complainants  are  estopped  to  plead  the  matters  set 
forth  in  said  cross-complaint,  and  they  ask  judgment 
accordingly.  The  ground  on  which  appellants  seek  to 
uphold  the  sufficiency  of  this  answer  is  that  it  shows 
that  the  cross-complainants  were  estopped  or  con- 
cluded by  their  election  of  remedies  in  joining  in  the 
original  complaint 

But  if  all  the  cross-complainants  had  originally 
joined  in  the  complaint  and  had  dismissed  and  became 
defendants  by  leave  and  order  of  court,  as  a  part  of 
them  did,  it  would  not  have  amounted  to  a  conclusive 
choice  or  election  of  remedies  so  as  to  estop  them  from 
becoming  defendants  and  setting  up  the  matters  in- 
volved in  their  cross-complaint.  This  is  settled  by  the 
recent  case  of  Cohoon  v.  Fisher^  ante,  583,  and  cases 
there  cited. 

The  circuit  court  did  not  err  in  sustaining  the  de- 
murrer to  the  said  second  paragraph  of  the  answer 
to  the  cross-complaint 

Judgment  affirmed. 
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The  Home  Electric  Light  and  Power  Company  v. 
The  Globe  Tissue  Paper  Company. 

[No.  17,746.    Paed  February  2, 1897.] 

iNJUNonON.— 4PP^  from  Interlocutory  Order  Overruling  a  Motion 
to  Di89olve,^^ujPeiency  of  Complaint— A  complaint  for  injunc- 
tion first  attacked  on  appeal  from  the  court  below  for  refusal  to 
dissolve  a  temporary  restraining  order,  need  not  make  out  a  case 
which  would  entitle  the  plaintiff  to  relief  at  all  events  at  the  hear- 
ing, but  will  be  sufficient  if  the  facts  averred  show  a  proper  sub- 
ject for  investigation  in  a  court  of  equity,    p.  679, 

Affidatitb. — Conflicting  Affidavits  Read  in  Evidence. — ^This  court 
on  appeal  from  an  interlocutory  order  overruling  a  motion  to  dis- 
solve an  injunction  will  not  determine  the  weight  of  conflicting 
affidavits  given  in  evidence  in  the  court  below  at  the  hearing 
thereof,   p.  679, 

Record. — BUI  of  Exceptions, — Interlocutory  Order, — In  an  appeal 
from  an  interlocutory  order  overruling  a  motion  to  dissolve  an  in. 
junction,  the  complaint,  answers,  and  interlocutory  order  belong  to 
the  record  proper  without  a  bill  of  exceptions,    p,  681, 

Bill  of  £2xoEFTiONS.~Tr7iefi  Contains  Matter  Belonging  to  Record 
Proper, — The  office  of  the  bill  of  exceptions  is  to  bring  into  the 
record  matters  which  do  not  belong  to  the  record  proper;  and  when 
the  bill  of  exceptions  embraces  matter  which  should  be  in  the  rec- 
ord proper,  the  law  does  not  require  a  consideration  thereof  on  ap- 
peal, unless  some  statute  so  specially  provides,    p.  681. 

From  the  Elkhart  Circuit  Court  Afflrmed. 

J.  S.  Dodge,  O.  Z.  Hubbell,  J.  M.  Van  Fleet  and  V. 
W.  Van  Fleet,  for  appellant. 

CTiamberlain  &   Turner,  Baker  &  Miller  and  Ob- 
home  &  Zook,  for  appellee. 

MgCabe,  J. — The  appellee  sued  the  appellant  to  en- 
join it  from  doing  certain  acts  and  asking  a  temporary 
restraining  order  until  the  final  hearing.     The  trial 
court  granted  a  temporary  restraining  order  until  the 
Vol.  146—43 
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final  hearing,  and  afterwards  the  defendant  moved 
to  dissolve  the  same,  and  affidavits  were  read  in  sup- 
port of  and  against  the  right  of  the  plaintiff  to  such 
an  order. 

The  motion  to  dissolve  was  overruled,  and  from  this 
interlocutory  order  this  appeal  is  prosecuted.  Burns' 
R  S.  1894,  section  668  (R.  S.  1881,  646). 

The  errors  assigned  call  in  question  the  sufficiency 
of  the  facts  stated  in  the  complaint  to  constitute  a 
cause  of  action  for  an  injunction,  or  warrant  relief  by 
way  of  injunction,  and  the  action  of  the  circuit  court 
in  overruling  appellant's  motion  to  dissolve  the  re- 
straining order,  in  granting  the  injunction  upon  the 
evidence  and  in  overruling  appellant's  motion  to 
modify  the  judgment  We  presume  counsel  mean  to 
say,  overruling  appellant's  motion  to  modify  the  re- 
straining order,  as  there  was  no  judgment,  and  their 
motion  to  modify  was  not  to  modify  the  judgment,  but 
to  modify  the  restraining  order. 

The  substance  of  the  complaint  is,  that  the  plain- 
tiff, the  Globe  Tissue  Paper  Company,  is  a  corporation 
organized  under  the  laws  of  the  State  of  Indiana,  en- 
gaged in  the  manufacture  of  paper  by  water  power, 
and  has  been  so  engaged  for  many  years  prior  to  May 
29,  1891;  that  on  sa^d  day,  the  St,  Joseph  Hydraulic 
Company,  a  corporation,  was  the  owner  of  an  un- 
divided third  of  the  water  power  of  the  St  Joseph 
river,  furnished  and  produced  by  reason  of  a  dam  con- 
structed across  said  river  in  the  city  of  Elkhart  by  the 
Elkhart  Hydraulic  Company  some  years  prior  thereto, 
which  water  so  owned  by  said  St  Joseph  Hydraulic 
Company  was  to  be  and  has  been  used  on  the  north 
side  of  the  St  Joseph  river  by  means  of  a  raceway, 
owned  by  said  St  Joseph  Hydraulic  Company  on  the 
north  side  of  the  St  Joseph  river,  which  connects 
with  the  water  of  the  St  Joseph  river  above  said  dam 
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and  extends  upon  the  north  side  of  said  river  west- 
wardly  to  a  point  below  said  dam;  that  said  St.  Joseph 
Hydraulic  Company  had  arranged  for  factory  sites  for 
the  purpose  of  furnishing  and  leasing  to  factories  and 
mills  water  power  out  of  its  said  hydraulic  head-race; 
that  on  said  day  there  were  standing  upon  the  bank  of 
said  hydraulic  head-race  and  between  it  and  the  St. 
Joseph  river,  large  factory  buildings,  which  were  then 
empty  and  unoccupied,  but  which  had  theretofore  been 
used  as  a  paper  mill;  and  that  said  company  had 
flumes  connecting  with  said  buildings  and  six  water 
wheels,  all  set  and  ready  for  use,  and  a  tail-race  for  the 
puri)ose  of  carrying  off  the  water  coming  from  said 
raceway  and  flumes  and  through  the  water  wheels  in 
said  buildings,  and  emptying  the  same  into  the  St. 
Joseph  river  below  said  dam ;  that  plaintiff  was  desir- 
ous of  purchasing  said  buildings  and  rearranging  the 
machinery  therein  for  the  purpose  of  operating  a 
paper  mill  plant,  and  to  that  end  plaintifF  and  the  St. 
Joseph  Hydraulic  Company  on  said  day  entered  into  a 
parol  agreement,  by  virtue  of  which  the  St  Joseph 
Hydraulic  Company,  for  the  sum  of  f 2,000. 00  yearly 
rental,  payable  quarterly  by  plaintiff,  agreed  to  fur- 
nish the  Globe  Tissue  Paper  Company  9,927  cubic  feet 
of  water  per  minute  under  a  working  head  of  ten  feet 
and  more  or  less  proportionately  as  the  head  might 
vary  below  or  above  said  ten  feet  above  named  from 
said  hydraulic  head-race,  to  be  delivered  to  said  Globe 
Tissue  Paper  Company  through  said  flumes  adjacent 
to  said  race  for  the  term  of  twenty-five  years.  It  was 
further  agreed  between  said  parties  that  said  contract 
should  be  reduced  to  writing  and  be  signed  by  each; 
that  afterwards  plaintiff  caused  a  formal  written 
lease,  in  accordance  with  the  terms  of  said  parol  con- 
tract, to  be  drawn  up  and  signed  by  plaintiff,  which 
was  delivered  to  said  hydraulic  company,  but  said 
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company  as  yet  has  not  executed  the  same;  that  after 
said  agreement  was  entered  into,  and  upon  the  faith 
thereof  and  in  reliance  thereon,  the  plaintiff  pur- 
chased said  factory  buildings  and  the  land  upon  which 
they  stand  and  placed  therein  a  large  amount  of  costly 
machinery  for  the  manufacture  of  paper  at  an  expense 
of  over  $25,000.00;  that  at  the  time  said  agreement 
was  made  said  St  Joseph  Hydraulic  Company  well 
knew  the  condition  and  location,  number  and  height 
of  the  water  wheels  contained  in  said  building,  and 
well  knew  the  location  and  condition  of  the  tail-race 
connecting  said  mill  and  said  wheels  with  the  St 
Joseph  river;  that  plaintiff  completed  its  said  plant 
so  purchased  by  it,  and  began  the  manufacture  of 
paper  in  the  same  on  the  1st  day  of  October,  1891,  and 
has  been  in  possession  and  so  engaged  ever  since,  ex- 
cept when  said  mill  was  temporarily  shut  down, 
caused  by  the  wrongful  conduct  of  the  defendant, 
hereinafter  alleged,  and  plaintiff  has,  during  all  that 
time,  kept  and  performed  all  its  part  of  the  agreement 
with  said  hydraulic  company.  It  was  further  agreed 
on  the  part  of  said  hydraulic  company  with  plaintiff 
that  the  plaintiff  company  should  have  a  priority  of 
right  to  use  said  water  out  of  said  hydraulic  race  over 
all  other  leases  of  said  St  Joseph  Hydraulic  Com- 
pany; that  on  or  about  the  —  day  of  May,  1894,  the 
St  Joseph  Hydraulic  Company  leased  to  the  defend- 
ant •ut  of  said  head-race  certain  water  power,  which 
defendant  took  with  full  knowledge  of  and  subject  to 
plaintiff's  lease  aforesaid;  that  defendant  has  drawn 
water  from  said  race  ever  since,  and  threatens  to  con- 
tinue so  to  do,  as  hereinafter  stated,  with  notice  and 
knowledge  of  plaintiff's  rights;  that  said  defendant  is 
a  manufacturing  corporation,  and  has  constructed  its 
plant  150  feet  westward  of  plaintiff's  plant;  that  de- 
fendant began  operating  its  plant  about  the  —  day  of 
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,  1894,  and  using  as  part  of  its  power,  water 


power  from  said  hydraulic  company's  head-race;  that 
from  the  time  said  defendant  began  using  water  from 
said  head-race  until  about  three  weeks  ago  said  race 
furnished  enough  water  so  that  plaintiff  could  run  its 
said  mill  by  the  use  of  water  from  said  raceway,  but 
within  the  past  three  weeks,  on  account  of  the  low 
stage  of  water  in  the  St  Joseph  river,  there  has  not 
been  enough  in  said  head-race  to  furnish  plaintiff 
9,927  cubic  feet  of  water  per  minute  under  a  working 
head  of  ten  feet,  the  amount  of  water  contracted  for 
by  it;  that  the  amount  of  water  coming  down  said 
head-race  in  the  last  three  weeks  has  not  been  more 
than  enough  to  make  9,927  cubic  feet  of  water  per 
minute,  if  plaintiff  had  had  the  use  of  all  said  water 
that  came  down  said  race;  that  the  water  wheels  of 
plaintiff,  located  as  they  were  at  the  time  of  the  pur- 
chase of  said  buildings  by  plaintiff,  and  as  they  now 
are,  will  afford  a  ten  foot  head  in  ordinary  stages  of 
the  water  in  the  St.  Joseph  river  when  the  watep 
in  said  raceway  is  not  drawn  off  and  lowered  by 
the  wrongful  use  of  said  water  by  the  defendant; 
that  notwithstanding  the  plaintiff's  priority  of  right, 
the  defendant  has  for  the  last  three  weeks,  and 
now  continues  to,  wrongfully  and  without  right,  use 
said  water  without  reference  to  plaintiff's  rights, 
using  nearly  all  of  the  water  which  has  for  the  past 
three  weeks  come  down  said  race;  that  for  the  past 
three  weeks  the  defendant  has  been  constantly, 
wrongfully  and  without  right  drawing  off  water  from 
said  head-race,  and  has  thereby  decreased  plain- 
tiff's head  to  such  an  extent  that  plaintiff  cannot  get 
water  enough  from  said  race  to  run  any  of  its  said 
water  wheels  or  machinery,  nor  the  amount  of  water 
contracted  for,  and  was  obliged,  by  reason  of  the 
wrongful  conduct  of  the  defendant,  to  shut  down 
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plaintiff's  said  plant  and  stop  its  said  mill,  throwing 
out  of  employment  all  of  plaintiff's  employes,  twenty- 
fiye  in  number;  that  plaintiff  has  a  large  business  in 
exporting  and  selling  its  manufactured  paper,  and 
has  many  orders  for  paper  on  hand  from  various 
parties  which  are  past  due  and  coming  due,  but  which 
plaintiff  will  be  unable  to  fill  and  send  out  on  account 
of  the  wrongful  conduct  of  defendant,  aforesaid ;  that 
plaintiff  has  no  other  way  of  running  its  said  mill  than 
by  said  water  power;  that  defendant  has,  in  connec- 
tion with  its  water  wheels  a  large  boiler  and  two 
steam  engines  for  the  purpose  of  furnishing  power  for 
the  defendant's  said  factory,  which  plaintiff  is  in- 
formed and  believes  are  sufficient  to  run  said  factory 
without  the  use  of  said  water  power.  The  plaintiff 
has  been  damaged  by  defendant's  said  wrongs  |5,- 
000.00;  that  all  the  plant  and  property  of  defendant  is 
worth  less  than  f 20,000. 00;  that  the  same  is  now  mort- 
gaged to  Justus  L.  Broderick  for  $20,006.00;  that  said 
defendant,  as  plaintiff  believes,  is,  or  soon  will  be  in- 
solvent. 

Prayer  for  a  temporary  restraining  order,  restrain- 
ing defendant  from  using  any  of  said  water  power, 
excepting  such  surplus  water  in  said  head-race  as  may 
be  therein  contained  hereafter  over  and  above  the 
amount  of  power  so  contracted  for  by  plaintiff,  to-wit, 
9,927  cubic  feet  of  water  per  minute,  and  on  the  final 
hearing  that  the  injunction  be  made  perpetual  during 
the  remainder  of  the  time  plaintiff's  contract  is  to  run. 
The  temporary  restraining  order  was  issued  in  accord- 
ance with  the  prayer. 

The  objections  urged  against  this  complaint  are 
general,  and  amount  to  a  contention  that  it  fails  to 
show  an  equitable  right  or  a  clear  right  to  the  water; 
that  the  injury  is  not  permanent  but  temporary;  that 
the  injurj^  done  and  threatened  is  not  irreparable,  etc 
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But  we  think  the  complaint  sufficient  to  withstand  an 
attack  on  it  for  the  first  time  in  this  court  It  is  true, 
the  trial  court  overruled  a  demurrer  to  it,  but  that 
ruling  is  not  assigned  for  error. 

On  appeal  from  an  interlocutory  order  overruling  a 
motion  to  dissolve  an  injunction,  as  here,  where  one  of 
the  points  made  for  reversal  was  the  alleged  insuffi- 
ciency of  the  complaint,  this  court,  borrowing  from  an 
approved  author,  said :  "It  is  not,  however,  necessary 
that  a  case  should  be  made  out  which  would  entitle 
the  plaintiff  to  relief,  at  all  events  at  the  hearing.  It 
is  enough  if  the  court  finds  upon  the  pleadings  and 
the  evidence  a  case  which  makes  the  transaction  a 
proper  subject  for  investigation  in  a  court  of  equity. 
The  question  for  the  court  uiK)n  the  interlocutory  ap- 
plication is  not  the  final  merits  of  the  case.  When 
the  case  comes  on  to  be  heard,  the  final  merits  may  be 
very  different.  But  this  consideration  will  not  pre- 
vent the  court  from  breaking  in  upon  the  proceedings 
at  law,  where  from  the  merits  to  be  gathered  from 
the  pleadings  and  conflicting  affidavits  there  appears 
on  the  whole  a  case  proper  for  the  investigation  of  the 
court,  and  a  fair  question  to  be  reserved  till  the  hear- 
ing.'^  Kerr  Inj.,  p.  14;  Spicer  v.  Hoopf  51  Ind.  365,  at 
pp.  371,  372. 

The  only  evidence  was  by  way  of  affidavits  read  on 
both  sides.  The  affidavits  in  support  of  the  applica- 
tion fully  support  the  complaint  and  warranted  a 
temporary  injunction.  In  such  a  case  we  can  no  more 
determine  the  weight  of  conflicting  affidavits  than  we 
can  settle  conflicts  in  the  evidence  on  appeal  from  a 
final  judgment.  Spicer  v.  Hoopy  supra;  Schnurr  v. 
StultSj  119  Ind.  429;  Louisville^  etc.,  R.  W.  Co.  v.  Hend- 
rickSy  128  Ind.  462. 

The  defendant's  affidavits  tended  to  prove  some  of 
the  allegations  in  the  second  paragraph  of  its  answer, 
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the  first  paragraph  being  a  general  denial  Those  al- 
legations are  th^at  "defendant  says  that  it  is  the  duty 
of  the  plaintiff  to  lower  its  wheels  three  feet  and  to 
lower  its  tail-race  two  feet;  that  the  plaintiff  under  a 
seven  foot  head  wastes  constantly  more  than  fifty-six 
effectual  horse  powers  because  of  want  of  repairs  in 
their  wastes;  that  under  a  greater  head  it  wastes  more 
water;  that  the  defendant's  wheels  are  set  skillfully 
and  three  feet  lower  than  the  plaintiff's;  that  the 
plaintiff  cannot  use  the  water  at  a  less  head  than  four 
feet;  that  when  the  plaintiff  has  four  feet  of  water  the 
defendant  has  seven  feet,  and  can  use  all  the  power  it 
needs." 

The  affidavits  were  conflicting  on  all  these  points, 
but  the  affidavits  on  behalf  of  the  plaintiff  concede 
that  the  plaintiff  does  waste  some  water,  but  not  as 
much  as  the  affidavits  on  the  other  side  show,  and  no 
more  than  is  ordinarv  in  such  cases. 

On  this  point  appellant's  counsel  plant  themselves 
in  a  vigorous  contention  that  there  being  no  conflict 
on  the  point  that  there  is  a  needless  waste  of  water 
by  appellee,  that  there  ought  to  be  a  reversal. 

But  it  is  impossible  to  see  how  it  should  make  any 
difference  in  the  legal  rights  of  the  appellant  if  the  ap- 
pellee saw  fit  to  waste  all  the  water  it  had  purchased. 
It  is  not  contended  that  it  at  any  time  took  more  than 
9,927  cubic  feet  per  minute.  This  it  had  purchased 
and  paid  for,  and  it  had  a  right  to  use  it  or  waste  it 
just  as  it  chose.  If  the  appellant  desired  to  get  the 
use  of  the  part  thereof  not  needed  by  appellee,  it 
ought  in  good  conscience  to  get  the  consent  of  the 
owner,  and  if  that  consent  could  not  be  got  without 
paying  for  it,  that  was  its  plain  duty.  What  we  have 
already  said  disposes  of  the  motion  to  modify  the 
temporary  restraining  order. 

But  we  may  suggest  a  serious  question  presented 
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by  the  record,  but  not  mentioned  by  counsel  on  either 
side,  and  this  court  does  not  decide  the  question.  The 
complaint,  answer  and  interlocutory  order  are  all  in  a 
bill  of  exceptions,  filed  and  set  out  in  the  transcript 
These  are  matters  that  belong  to  the  record  proper 
without  a  bill  of  exceptions  Neither  of  these  neces- 
sary parts  of  the  record  proper  appear  therein  other- 
wise than  in  the  bill  of  exceptions.  The  office  of  the 
bill  of  exceptions  is  to  bring  into  the  record  matters 
which  do  not  belong  to  or  appear  in  the  record  proper. 
And  when  the  bill  of  exceptions  embraces  matters, 
which  in  regular  course  ought  to  be  in  the  record 
proper,  the  law  does  not  require  them  to  be  considered 
on  appeal,  unless  some  statute  so  specially  provides. 
Botcen  v.  Stntey  108  Ind.  411,  and  authorities  there 
cited;  Oray  v.  Singer^  Admr.j  137  Ind.  257;  3  Ency.  of 
Plead,  ^and  Prac,  pp.  404-406,  and  authorities  there 
cited. 

Finding  no  available  error  in  the  record,  the  tem- 
porary restraining  order  is  affirmed. 


Campbell  v.  Irwin. 


[No.  18,028.    Filed  February  2,  1897.1  liTlBi 

SiiAin>BR. — Plea  in  Justification. — Requisites  Of. — In  a  civil  action 
for  slander  the  plea  or  answer  of  justification  must  affirmatively 
show  that  the  plaintiff  is  guilty  of  the  offenses  imputed  by  the 
words  set  out  in  the  complaint,  and  that  they  were  true  in  the 
sense  in  which  they  were  averred  to  have  been  spoken  by  the  de- 
fendant. A  mere  reiteration  of  the  slanderous  words,  with  an 
averment  that  they  are  true,  is  not  sufficient. 

From  the  Montgomery  Circuit  Court.  Reversed. 

M.  E.  Clodfelter^  for  appellant. 

M.  W.  Bruner  and  Crane  &  Anderson^  for  appellee. 
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Jordan,  C.  J. — Appellant,  an  unmarried  woman, 
sued  the  appellee  in  an  action  for  slander,  wherein 
she  demanded  damages  for  the  alleged  wrong  in  the 
sum  of  $5,000.00.  The  complaint  is  in  three  para- 
graphs, each  containing  three  sets  of  words  upon 
which  the  alleged  slander  is  based.  By  innuendoes  and 
averments,  it  is  charged  that  the  defendant,  on  the 
several  occasions  mentioned,  by  speaking  and  pub- 
lishing the  words  set  out  therein,  imputed  to  the  plain- 
tiff the  crime  of  fornication  with  one  Dr.  S.  G. 
Irwin ;  that  she  so  meant  and  intended  to  impute  said 
crime  to  the  plaintiff,  and  was  so  understood  by  the 
persons  in  whose  presence  the  words  were  spoken. 
The  complaint  was  held  sufScient  by  the  court  upon 
demurrer,  and  the  appellee  filed  her  answer  in  two 
paragraphs,  the  first  being  a  general  denial.  The 
second  purports  to  be  in  justification,  and  was  held 
to  be  sufficient  as  such  on  demurrer.  Under  the  issues 
joined,  a  trial  by  jury  resulted  in  a  verdict  for  the  de- 
fendant, and  judgment  was  rendered  in  her  favor  for 
cost 

Among  the  errors  assigned,  the  action  of  the  court 
in  overruling  appellant's  demurrer  to  the  second  para- 
graph of  the  answer  is  called  in  question.  This  para- 
graph is  as  follows: 

"2d  Par.  The  defendant,  for  further  cause  of  de- 
fense herein,  alleges  that  she  admits  the  speaking  of 
the  words  set  out  in  the  complaint,  but  she  says  that 
Dr.  S.  G.  Irwin  has  been  keeping  and  running  the 
plaintiff  for  a  long  time;  that  Dr.  S.  G.  Irwin  did  have 
plaintiff  locked  up  in  his  back  office  for  bad  purposes 
and  was  criminally  intimate  with  her,  and  plaintiff 
did  have  criminal  intercourse  with  Dr.  S.  G.  Irwin, 
and  she  is  not  a  virtuous  woman;  that  plaintiff  did 
send  for  Dr.  S.  G.  Irwin  at  Alamo,  and  that  he  did  go 
when  it  was  pouring  down  rain  when  he  would  not 
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have  gone  across  the  street  to  see  any  other  patient 
So  the  words  charged  in  the  complaint  are  true,  and 
defendant  demands  judgment  for  costs. '^ 

By  section  286,  Burns'  R.  a  1894  (285,  R.  S.  1881), 
every  charge  of  incest,  fornication,  adultery,  or  whore- 
dom, falsely  made  against  a  female,  is  actionable  in 
the  same  manner  as  are  slanderous  words  charging  a 
crime,  etc.  Fornication  is  made  a  crime  by  the  crim- 
inal code,  section  2077,  Burns'  R.  S.  1894  (1991,  R  S. 
1881).  The  infirmity  of  this  answer  in  the  main  is  that 
it  simply  reiterates,  in  part,  the  defamatory  words 
averred  in  the  complaint  with  a  conclusion  that  they 
are  true,  without  setting  out  a  single  fact  that  the 
charge  or  offense  of  fornication  attributed  to  the  ap- 
pellant, as  alleged  in  her  complaint,  was  true.  It  is 
well  settled  by  our  decisions  that  the  justification  of 
the  slander  must  be  as  broad  as  the  charge,  and  must 
apply  to  the  very  charge  which  the  defendant  at- 
tempts to  justify.  The  plea  or  answer  of  justification 
is  required  to  affirmatively  show  that  the  plaintiff  is 
guilty  of  the  offenses  imputed  by  the  words  set  out  in 
the  complaint,  and  that  they  were  true  in  the  sense  in 
which  they  are  averred  to  have  been  spoken  by  the  de- 
fendant, and  where  it  is  addressed  to  the  entire 
charge,  it  must  justify  every  set  of  words  alleged  in 
the  complaint.  Section  376,  Burns'  R  S.  1894  (373,  R. 
S.  1881),  provides  that  the  defendant  may  allege  the 
truth  of  the  matter  charged  as  defamatory,  etc.  Sec- 
tion 350,  Burns'  R  S.  1894  (347,  R.  S.  1881),  per- 
taining to  the  practice  in  civil  actions,  provides  that 
"the  answer  shall  contain  *  *  *  a  statement  of 
any  new  matter  constituting  a  defense,  etc.,  in  plain 
and  concise  language."  Neither  of  these  provisions  of 
the  code  can  be  said  to  authorize  a  defendant  in  an 
action  for  slander  to  justify  by  the  mere  reiteration  of 
the  slanderous  words  in  his  answer,  with  an  averment 
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that  they  are  true,  without  a  statement  of  any  facts 
showing  that  the  imputed  charge  of  which  plaintiff 
complains  is  true. 

Under  the  common  law  rule,  the  defendant  in  his 
plea  of  justification  was  required  to  state  specific 
facts,  showing  in  what  particular  instances  and  the 
exact  manner  in  which  the  plaintiff  had  misconducted 
herself.  1  Chitty  on  Plead.,  p.  522.  Our  code  does 
not  seem  to  have  changed  the  common  law  rule  in 
this  respect.  The  decisions  of  this  court  and  many 
other  authorities  sustain  the  requirement  that  to 
render  an  answer  in  justification  in  a  libel  or  slander 
suit  su£9cient  as  such  it  must  specifically  allege  the 
facts  constituting  the  wrong  charged  to  the  plaintiff 
by  the  slanderous  words,  and  where  they  attribute  to 
him  the  commission  of  a  crime,  the  defendant  can  only 
justify  by  stating  in  his  answer  the  facts  constituting 
the  plaintiff  guilty  of  the  particular  crime.  It  is  not 
merely  the  words,  but  the  charge  contained  therein 
that  must  be  true  in  order  to  justify  the  defendant  in 
speaking  them.  See  Mull  v.  McKnighty  67  Ind.  535; 
Funk  V.  Beverly,  112  Ind.  190. 

A  distinction  is  made  where  the  words  impute  an 
offense  in  a  general  way,  and  where  they  particularize 
the  charge.  Where  the  defamatory  words  as  set  out 
sufficiently  describe  the  offense,  then  an  admission  by 
the  defendant  that  he  spoke  the  ^ords  as  charged,  and 
a  general  affirmation  that  they  are  true,  has  been  held 
to  be  sufficient.  The  authorities  go  to  the  extent  that 
the  defendant,  by  his  quasi  indictment,  under  his  an- 
swer in  justification,  puts  the  plaintiff  upon  trial  as  to 
the  particular  offense  therein  averred,  and  therefore  it 
should  be  equally  as  direct  and  certain  as  regards  the 
party  and  the  offense  as  is  required  of  an  indictment 
or  information  in  a  criminal  prosecution.  Mull  v.  .¥f- 
KnigJit,  supra y  and  authorities  there  cited;  Townsend 
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on  Slander  and  Libel  (2d  ed.)^  sections  212^  357  and 
358;  Downey  y.  Dillonj  52  Ind.  442,  and  authorities 
there  cited.  The  following  additional  authorities  sus- 
tain the  rule  as  to  the  requisites  of  a  plea  of  justifica- 
tion. DeArmond  v.  Armstrong j  87  Ind.  35;  Sunman 
V.  Bretvin,  62  Ind.  140;  Miller  v.  McDonaldj  139  Ind. 
465;  Bliss  on  Code  Plead.,  section  161;  Wachter  v. 
Quenzer,  29  N.  Y.  647. 

Tested  by  the  rule  asserted  and  maintained  by  the 
decisions  of  this  court  and  the  other  authorities,  the 
second  paragraph  of  the  answer  cannot  be  held  suffi- 
cient as  a  plea  of  justification,  and  for  the  error  in 
overruling  the  demurrer  thereto  the  judgment  must  be 
reversed. 

Some  other  questions  are  discussed  by  counsel  for 
appellant,  but  as  these  may  not  arise  again  upon  an- 
other trial,  we  pass  them  without  consideration. 

The  judgment  is  reversed  and  cause  remanded  to 
the  lower  court,  with  instructions  to  grant  appellant 
a  new  trial  and  sustain  her  demurrer  to  the  second 
paragraph'  of  appellee's  answer,  with  leave  to  amend. 


O'TOOLE  ET  AL.  V.  HOWERY. 
•  [No.  17,794.    raed  February  8,  1897.] 

pARTNERSmp. — Insolvency. — Sale  of  Property  by  Partner, —  In  the 
absence  of  fraud  or  a  showing  that  injury  would  result  to  the 
partnership,  an  insolvent  partner  of  an  insolvent  partnership  may 
sell  personal  prox>erty  belonging  to  such  i)artnership  to  a  person 
who  is  known  to  be  insolvent 

From  the  Shelby  Circuit  Court.  Reversed. 
Adams  &  Carter^  for  appellants. 
Hord  &  Adams,  for  appellee. 
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Howard,  J. — The  appellee,  George  W.  Howery,  and 
the  appellant,  Stephen  Crawley,  were  partners  in  the 
saw  mill  business,  having  for  that  purpose  leased  a 
^^mill  and  some  lands  adjoining  thereto.''  This  action 
was  brought  by  the  appellee  to  enjoin  the  appellant, 
John  O'Toole,  from  removing  from  said  land  certain 
growing  corn,  sold  to  O'Toole  by  Crawley.  Crawley 
was  made  a  party  to  answer  as  to  his  interest  in  the 
controversy. 

A  temporary  restraining  order  was  issued  as  prayed 
for,  and,  on  final  hearing,  O'Toole  was  perpetually 
enjoined  from  gathering  or  removing  any  of  said  corn. 

It  is  contended  that  the  court  erred  in  overruling 
demurrers  to  the  complaint  and  in  overruling  the  mo- 
tion for  a  new  trial. 

The  complaint,  after  stating  the  formation  of  the 
partnership  of  Howery  and  Crawley  and  the  leasing 
by  them  of  the  saw  mill  and  adjoining  lands,  alleges 
that  the  firm  '^has  contracted  indebtedness  to  an 
amount  of  over  $400.00,  and  the  said  Crawley  is  in- 
debted to  the  said  firm  in  the  sum  of  $141.00;  and  that 
the  said  partnership  is  iusolvent,  and  all  the  property 
of  said  firm  was  destroyed  by  fire,  except  some  lumber 
of  the  value  of  $100.00  and  the  one-half  of  thirty  acres 
of  growing  corn  of  the  value  of  $300.00;  that  the  said 
Crawley  and  the  said  O'Toole  are  insolvent,  and  the 
said  Crawley  has  pretended  to  sell  to  the  said  O'ffoole 
one-fourth  interest  of  said  firm  in  said  growing  corn; 
and  he  is  now  engaged  in  gathering  and  carrying  off 
said  corn,  and  will  continue  to  do  so  until  he  has  taken 
all  of  the  full  one-fourth  thereof;  that  said  O'Toole  has 
already  carried  off  about  $50.00  worth  of  said  corn 
and  appropriated  the  same  to  his  own  use,  and  is 
threatening  to  carry  off  the  residue  thereof;  that  this 
plaintiff  is  solvent  and  liable  for  said  indebtedness, 
and  will,  if  said  property  is  taken  away  and  lost,  be 
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required  to  pay  the  debts  of  said  firm  out  of  his  own 
property." 

We  do  not  think  the  allegations  of  the  complaint 
sufficient  to  authorize  the  injunction  against  O'Toole. 
There  is  nothing  to  show  why  Crawley,  as  one  of  the 
partners,  might  not  sell  the  partnership  property  in 
question.  If  the  property  was  of  a  kind  which,  for 
any  reason,  should  not  be  sold ;  if  it  was  sold  for  less 
than  its  value;  or  if,  in  any  way,  the  sale  was  made  to 
the  injury  of  the  partnership,  the  fact  should  be  made 
to  appear  by  proper  allegation.  Prom  the  circum- 
stance that  Crawley  was  insolvent  and  was  indebted 
to  the  firm,  it  does  not  follow  that  the  transaction  was 
dishonest;  if  the  money  received  by  Crawley  for  the 
corn  were  the  full  value  of  the  property  sold,  and  were 
used  by  him  in  part  payment  of  the  firm's  indebted- 
ness, we  cannot  see  that  any  wrong  was  done  by  him 
in  selling  the  corn.  As  a  partner,  unless  the  contrary 
were  shown,  he  had  the  same  right  as  Howery  to  dis- 
pose of  the  firm  property.  Nor  is  it  clear  why  the  com 
should  not  be  sold,  as  well  as  the  lumber  that  was  left 
The  mill  was  destroyed,  the  firm  insolvent,  the  busi- 
ness ended,  and  all  the  property  left  was  insufficient 
to  pay  the  debts.  That,  under  these  circumstances, 
one  of  the  partners  should  have  made  sale  of  "one- 
fourth  interest  of  said  firm  in  said  growing  corn"  does 
not  show  any  wrong  on  his  part.  If,  instead  of  one- 
fourth,  he  had  sold  all  the  firm's  corn  for  its  full  value, 
and  made  proper  application  of  the  proceeds,  such  sale 
would  not  have  shown  any  wrongdoing  on  his  part 
Fraud  cannot  be  presumed,  btit  must  be  alleged  and 
proved. 

But  so  far  as  O'Toole  is  concerned,  against  whom 
the  injunction  is  directed,  there  seems  even  less  rea- 
son why  the  decree  should  have  been  entered.  The 
sole  allegation  against  him,  if  such  it  can  be  called,  is 
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that  he  is  insolvent.  But  an  insolvent  man  may  pur- 
chase property  without  being  thereby  held  to  be  guilty 
of  wrongdoing.  It  is  not  said  that  O'Toole  conspired 
with  Crawley  to  engage  in  any  fraud  upon  the  firm  or 
upon  Howery.  It  is  not  even  shown  that  O'Toole  had 
any  knowledge  of  the  insolvency  of  the  firm,  or  that 
he  knew  of  any  reason  why  one  of  its  partners  might 
not  honestly  sell  him  a  part  of  the  firm  property. 
Even  if  Crawley  had  been  engaged  in  any  underhand 
proceeding,  which  is  not  alleged,  still  O'Toole  sliould 
not  for  that  be  held  chargeable  with  guilty  knowledge 
of  Crawley's  wrongdoing.  If  the  purchase  was  a  fair, 
open  transaction  on  O'Toole's  part,  certainly  he  should 
not  be  enjoined  from  gathering  and  carrying  oflf  the 
com  which  he  had  so  purchased.  The  allegations  of 
the  complaint  fail  to  show  any  sujBAcient  reason  for 
the  injunction. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrers  to  the  complaint  and  with  leave 
to  amend. 

Hacknet,  J.,  took  no  part  in  the  decision  of  this 

case. 


-.     Combs  v.  The  Union  Trust  Company,  Trustee  of 
lis  3w  THE  New  Albany  Bail  Mill  Company. 

I 151      27| 

|«    m  [No.  18,029.    FUed  February  8,  1897.] 

PLEADmo. — Plea  in  Abatement— Sufficiency  Of. —  An  answer  in 
abatement  is  not  required  to  state  facts  sufficient  to  constitute  a 
defense  to  an  action,  it  is  sufficient  if  it  states  facts  sufficient  to 
abate  the  action. 

AssiONHENT  FOB  BENEFIT  OF  CREDITORS.— -Attocfcmcnf  by  Foreign 
Creditor. —  A  foreign  creditor  cannot  by  attachment  proceedings 
sequester  the  property  in  another  state  which  has  been  Tolimtarily 
assigned  by  a  debtor  in  this  State  for  the  benefit  of  aU  his  creditors, 
and  at  the  same  time  prosecute  his  claim  against  the  assignee  in 
this  State,  and  have  the  claim  allowed,  and  share  in  the  funds 
which  the  assignee  has  in  his  hands  for  the  payment  of  debts. 
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Evidence. —  Examination  of  Party. — Admission  in  Evidence  of 
Answers  to  Interrogatories. — The  defendant  having  the  right  to 
introduce  in  evidence  the  answers  to  interrogatories  propounded  to 
the  plaintiff  in  accordance  with  section  862,  Bums'  R.  S.  1894  (850 
R.  S.  1881),  the  plaintiff  cannot  complain  of  their  Introduction  on 
the  ground  that  they  were  not  the  best  evidence.  If  the  interroga- 
tories were  improper  the  question  should  have  been  raised  by  a 
motion  to  reject. 

Same. —  Examination  of  Party. —  Answers  to  Interrogatories  are 
Admissions, — ^Answers  to  interrogatories  propounded  to  a  party  in 
accordance  with  section  862,  Bums'  R.  S.  1804  (850  R  8.  1881),  are 
admissions  of  the  party  imder  oath,  and  the  rule  that  parol  evi- 
dence is  not  admissible  to  prove  the  contents  of  documents  and 
other  writings  or  other  facts  shown  by  the  decree  of  a  court  or 
other  public  record,  does  not  apply  in  all  its  strictness.  Such  ad- 
missions are  received  as  primary  evidence. 

From  the  Floyd  Circuit  Court  Affirmed. 

O.  B.  Cardwill  and  JE7.  O.  Henry ^  for  appellant. 

C  L.  Jewett  and  H.  E.  Jewett,  for  appellee. 

Monks,  J.— On  July  21, 1893,  the  New  Albany  Rail 
Mill  Company  made  an  assignn^ent  to  appellee  for  the 
benefit  of  all  its  creditors.  Appellant,  a  resident  of 
the  state  of  Illinois,  claimed  that  said  New  Albany 
Kail  Mill  Company  was  indebted  to  him  in  the  sum  of 
f5,000.00,  and  filed  the  claim  therefor  with  appellee 
for  allowance.  This  claim  was  disallowed  by  appel- 
lee and,  as  required  by  law,  the  same  was  placed  upon 
the  docket  of  the  court  below  for  trial. 

Appellee  filed  answer  in  abatement,  to  which  appel- 
lant filed  a  demurrer,  which  was  overruled,  and  a  re- 
ply was  filed  by  appellant  to  said  answer.  Upon  the 
issues  so  joined  the  court  tried  said  claim,  and  at  re- 
quest of  appellant  made  a  special  finding  of  the  facts 
and  stated  its  conclusions  of  law  thereon,  and  over  a 
motion  for  a  new  trial  rendered  judgment  in  favor  of 
appellee  that  said  action  abate. 
Vol.  146—44: 
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The  errors  assigned  call  in  question  each  conclusion 
oJf  law,  the  action  of  the  court  in  overruling  the  de- 
murrer to  the  answer  in  abatement,  and  in  overruling 
the  motion  for  a  new  trial.  The  ground  of  objection  to 
the  answer  in  abatement,  stated  in  the  demurrer,  was 
that  it  did  not  state  facts  sufficient  to  constitute  a  de- 
fense. An  answer  in  abatement  is  not  required  to 
state  facts  sufficient  to  constitute  a  defense  to  the 
action,  it  is  sufficient  if  it  states  facts  sufficient  to 
abate  the  action.  The  demurrer  did  not  present  this 
question,  and  was  therefore  properly  overruled. 

It  appears  from  the  special  finding  that  appellant, 
after  the  assignment  to  appellee  and  before  he  filed  his 
claim  with  appellee,  to-wit,  on  August  11,  1893, 
brought  an  action  thereon  in  the  circuit  court  of  Cook 
county,  Illinois,  and  in  said  action  a  writ  of  attach- 
ment was  issued  and  levied  upon  about  thirty  tons  of 
sheet  iron,  property  which  was  covered  by  said  assign- 
ment, and  which  was  afterwards  sold  by  the  sheriff 
ol  said  county  in  an  attachment  proceeding  of  other 
creditors  of  said  New  Albany  Rail  Mill  Comimny,  and 
the  net  proceeds  of  said  sale,  about  |800.00,  were  paid 
into  said  circuit  court,  where  the  same  are  awaiting 
the  decision  of  the  court  whether  the  same  should  be 
paid  to  appellant  or  to  the  other  claimant. 

The  court  stated,  as  a  conclusion  of  law,  that  appel- 
lant had  no  right  to  prosecute  this  case  until  the  pro- 
ceeding in  Illinois  was  disposed  of. 

The  question  presented  by  the  exceptions  to  the  con- 
clusions of  law  is,  whether  a  foreign  creditor  can  by 
attachment  proceedings  sequester  the  property  in  an- 
other state  which  has  been  voluntarily  assigned  by  a 
debtor  in  this  State  for  the  benefit  of  all  his  creditors 
and  at  the  same  time  prosecute  his  claim  against  the 
trustee  in  this  Btate  and  have  the  claim  allowed  and 
share  in  the  funds  which  the  assignee  has  in  his  hands 
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for  the  payment  of  debts.  If  he  cannot,  the  court  did 
not  err  in  its  conclusions  of  law. 

It  is  the  law  in  this  State  concerning  voluntary  as- 
signments that  the  claims  of  the  creditors,  foreign  and 
domestic,  shall  be  allowed  and  paid  pro  rata,  and  that 
the  holder  of  any  lien  or  incumbrance  on  any  of  the 
property  assigned  shall  only  share  pro  rata  with  the 
other  creditors  in  the  residue  of  his  claim  after  the 
application  of  the  proceeds  of  the  property  upon 
which  the  lien  or  incumbrance  is  held.  Section  2911, 
Bums'  R.  S.  1894  (2674,  R.  S.  1881.)  If  a  resident  of 
this  State  should  go  into  another  state  where  there  is 
property  covered  by  the  assignment  and  seek  by  legal 
proceedings  to  have  the  same  applied  to  the  payment 
of  his  claim,  and  thus  secure  more  than  his  pro  rata 
share  with  other  creditors,  he  may  in  such  case  be  en- 
joined in  the  courts  of  his  domicile  from  prosecuting 
his  suit  in  the  courts  of  such  foreign  jurisdiction.  Wil- 
son V.  Josephy  107  Ind.  490,  and  cases  cited;  Sandagt 
V.  Studehaker^  etc.,  Co.,  142  Ind.  148,  157;  Hayden  v. 
Yale,  45  La.  Ann.  862,  40  Am.  St.  232  and  note,  12 
South.  683;  Vermont  &  C.  B.  B.  Co.  v.  Vermont 
Cent.  B.  B.  Co.,  46  Vt.  792;  Cole  v.  Cunningham,  138 
U.  S.  107. 

And  if  such  domestic  creditor  is  not  enjoined  and 
flies  his  claim  with  the  trustee,  he  will  be  charged 
with  the  amount  collected  upon  his  claim  out  of  the 
property  in  the  foreign  jurisdiction  and  required  to  ac- 
count for  the  same  in  the  distribution  among  the  cred- 
itors so  that  he  shall  only  share  pro  rata  with  the  other 
creditors.  Winshw  v.  Fletcher,  53  Conn.  390,  55  Am. 
Rep.,  note  p.  137,  4  Atl.  250;  Dicey  on  Conflict  of  Laws 
(Am.  ed.),  337. 

This  rule  also  applies  to  foreign  creditors,  and  if 
they  have  collected  any  part  of  their  claim  by  legal 
proceedings  after  the  assignment,  they  must  account 
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for  the  same  in  like  manner  as  a  domestic  creditor  be- 
fore their  claim  will  be  allowed.  And  so  long  as  such 
proceeding  is  pending  and  undisposed  of^  his  claim,  if 
filed  with  the  trustee  in  the  domicile  of  the  debtor, 
may  be  stayed  or  proceedings  thereon  abated.  These 
rules  are  the  necessary  result  of  the  policy  of  our  law 
that  all  unsecured  creditors  are  to  be  paid  pro  rata. 

If  it  were  conceded  that  appellant  had  a  lien  on  said 
sheet  iron  by  virtue  of  his  attachment  proceeding  in 
Illinois,  and  that  said  lien  was  superior  to  appellee's 
title  thereto,  appellant  would  not  be  entitled  to  re- 
ceive any  portion  of  his  claim  out  of  the  general  fund 
in  the  hands  of  appellee  until  he  proceeded  to  enforce 
payment  of  his  debt  by  sale  or  otherwise  of  said  sheet 
iron.  Section  2911  (2674),  svpra.  The  special  finding 
shows  that  the  legal  proceedings  instituted  by  appel- 
lant in  the  state  of  Illinois  are  still  pending,  and  it  is 
clear  that  he  is  not  entitled  to  receive  anything  from 
appellee  until  it  is  known  what  amount  he  has  col- 
lected by  that  proceeding. 

It  follows  that  the  court  did  not  err  in  its  conclu- 
sions of  law. 

It  is  next  urged  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

Interrogatories  were  propounded  to  appellant  be- 
fore the  trial,  under  section  362,  Burns'  R  8.  1894 
(359,  R.  S.  1881),  which  were  answered  by  him  under 
oath,  and  the  same  were  read  in  evidence  at  the  trial, 
over  the  objection  of  appellant,  "that  the  said  answers 
were  concerning  the  attachment  proceedings  com- 
menced by  him  in  the  state  of  Illinois,  which  could 
only  be  proven  by  an  authenticated  copy  of  the 
record."  This  is  also  specified  as  a  cause  for  a  new 
trial. 

It  is  clear,  however,  that  the  court  did  not  err  in 
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permitting  the  answers  to  interrogatories  to  be  read 
in  evidence.  It  is  expressly  provided  by  section  362 
(359)^  45tipra^  that  after  the  interrogatories  have  been 
answered  that  the  party  requiring  them  has  the  right 
to  read  them  in  evidence.  If  the  interrogatories  were 
not  relevant,  or  it  was  not  proper  to  answer  them  for 
any  reason,  appellant  should  have  moved  the  court  to 
reject  them.  Having  failed  to  present  the  question  at 
the  proper  time,  and  having  answered  the  interroga- 
tories, he  cannot  afterwards  complain  that  they  were 
introduced  in  evidence.  Cincinnati^  etc.y  R.  W.  Co.  v. 
Hwcardy  124  Ind.  280. 

Besides,  answers  to  interrogatories  are  admissions 
of  the  party  under  oath,  and  the  rule  that  parol  evi- 
dence is  not  admissible  to  prove  the  contents  of  docu- 
ments and  other  writings  or  other  facts  shown  by  the 
decree  of  a  court  or  other  public  record,  does  not  apply 
in  all  its  strictness  to  the  admissions  of  a  party.  Such 
admissions  are  received  as  primary  evidence.  2  Works 
Prac,  section  1233;  Loomis  v.  Wadhams^  8  Gray,  557; 
Smith  v.  Palmer^  6  Cush.  513;  Edgar  v.  Richardson^ 
88  Ohio  St.  581,  31  Am.  Rep.  671;  Taylor  v.  Peek,  21 
Grat.  11;  Edwards  v.  Tracy ^  62  Pa.  St.  374;  Blacking- 
ton  V.  City  of  Rockland,  66  Me.  332;  Morrill  v.  Robin- 
satiy  71  Me.  24;  Slatteriev.  Pooley,  6  Mees.  &  W.  663; 
Eurk  V.  /%A:ew,  5  Car.  &  P.  542;  2  Wharton  on  Evi- 
dence, section  1081;  Stephen's  Digest  of  Evidence 
(Chase's  ed.),  p.  127. 

It  is  also  specified  as  a  cause  for  a  new  trial  that  the 
court  erred  in  requiring  appellant,  who  testified  at  the 
trial  as  a  witness  for  appellee,  to  answer  certain  ques- 
tions in  regard  to  the  attachment  proceedings  com- 
menced by  him  in  Illinois.  The  error,  if  any  was  com- 
mitted, was  harmless,  for  the  reason  that  the  answers 
to  the  interrogatories  and  the  other  competent  evi- 
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dence  was  amply  sufficient  to  sustain  the  finding  of 
the  court. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 


Breedlove  et  al.  v.  Austin. 

[No.  17,895.    Piled  February  4, 1807.] 

KoRTQAavB.^Bedemptum.'^  Merger.— Inchoate  Interest  of  Wife,-^ 
Where  a  mortgagee  obtains  title  to  real  estate  through  f  oxeolosure 
of  a  mortgage  executed  by  the  husband,  the  wife  not  joining 
therein,  and  afterward  under  Acts  of  1861  (Acts  1661,  p.  70,  S  Davis 
B.  S.  220,  2  G.  and  H.  251),  redeems  from  a  sheriff's  sale  under  fore- 
closure of  a  senior  mortgage  on  same  real  estate,  in  which  such 
wife  did  join,  by  paying  to  the  clerk  of  the  court  the  fuU  amount 
for  that  purpose,  the  prior  mortgagee  accepting  the  money  in  satis- 
faction thereof,  the  lien  of  the  mortgage  did  not  merge  as  to  the 
inchoate  dower  interest  of  the  wife,  but  the  redemptioner  thereby 
obtained  a  lien  on  the  wife's  interest  in  said  real  estate,  which  could 
be  divested  only  by  redemption  on  the  part  of  the  owners  or  their 
privies  against  whom  the  judgment  had  been  rendered,  and  upon 
the  failure  of  such  wife  to  redeem  within  the  year  of  redemption, 
aU  interest  in  such  real  estate  was  lost  to  her  forever. 

From  the  Harrison  Circuit  Court.  Reversed. 

Cook  <&  Ridley y  for  appellants. 

W.  N.  dk  R.  J.  Trdcewelly  for  appellee. 

Howard,  J. — This  was  an  action  for  the  partition  of 
real  estate,  brought  by  the  appellee,  as  widow  of  John 
D.  Austin,  deceased.  In  her  petition,  under  provisions 
of  section  2652,  Burns'  R.  S.  1894  (2491,  R  S.  1881), 
she  claimed  to  be  the  owner  in  fee-simple  of  one-third 
of  the  lands  descHbed,  of  wSich  her  husband  had 
been  the  owner  during  their  marriage,  and  in  the  con- 
veyance of  which  she  had  never  joined* 

From  the  averments  of  appellants'  answer  it  ap- 


NOVEMBER  TERM,  1896— Vol.  146.        696 

Breedlove  et  al,  v,  Austin. 

pears:  That,  on  March  17,  1870,  the  said  John  D. 
Austin,  his  wife,  the  appellee,  not  joining,  executed 
his  mortgage  upon  the  land  in  question  to  secure  a 
note,  given  by  him,  for  f635.00;  that  on  December  27, 
1872,  a  decree  of  foreclosure  for  f 812.26,  the  amount 
due  upon  said  debt,  was  rendered  in  favor  of  the 
holder  of  the  mortgage,  one  Henry  Long,  who,  on 
February  8,  1873,  at  sheriff's  sale  under  said  decree, 
purchased  the  land  for  $20.00,  that  being  the  highest 
and  best  bid  therefor;  and  that,  on  April  1,  1874, 
there  having  been  no  redemption,  the  said  Long  took 
out  a  sheriff's  deed  for  the  land,  and  on  July  25, 1874, 
conveyed  the  same  to  one  John  S.  Routh.  It  is  further 
made  to  appear  from  the  answer,  that,  on  March  14, 
1868,  the  said  John  D.  Austin  and  his  wife,  the  appel* 
lee,  executed  a  deed  for  said  land  to  one  Margaret  0. 
Powers,  which  deed  was  treated  by  the  parties  thereto 
as  a  mortgage,  and  on  which,  at  the  suit  of  the  said 
Margaret  C.  Powers,  on  June  6, 1873,  judgment  of  fore- 
closure was  rendered;  that  on  July  26,  1873,  at 
sheriff's  sale,  under  said  decree,  the  land  was  sold  to 
the  said  Margaret  G.  Powers  for  f380.00,  and  a 
sheriff's  certificate  given  to  her  therefor;  that  neither 
John  D.  Austin  nor  his  wife,  the  appellee,  redeemed 
from  said  sale;  that,  within  the  year  allowed  for  re- 
demption, the  said  John  8.  Routh,  holder  of  the 
sheriff's  deed  under  the  former  sale,  redeemed  said 
real  estate  from  said  sale  to  Margaret  C.  Powers,  by 
paying  to  the  clerk  of  the  court  the  full  amount  re* 
quired  by  law  for  that  purpose,  and  the  same  was  ac- 
cepted by  the  said  Margaret  C.  Powers  as  in  satisfac- 
tion of  her  debt;  that  afterwards,  by  mesne  convey- 
ances from  John  8.  ftouth,  the  4l>P^ii&i^ts  acquired 
their  title  to  said  land  and  are  now  in  possession  of 
the  same. 

Other  pleadings  stated  the  facts  substantially  as 
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set  out  in  the  answer.  The  court  held  the  facts  insuf- 
ficient to  show  that  the  title  of  the  appellee  to  her  one- 
third  interest  in  the  land  of  her  husband  had  been 
divested,  and  decreed  partition  in  her  favor. 

John  D.  Austin  died  in  1892,  at  which  time  his 
widow's  interest  in  his  lands,  if  any  she  had,  first  ac- 
crued. During  marriage  any  right  which  she  might 
have,  remained  inchoate,  and  had  she  died  before 
her  husband  there  is  no  doubt  that,  under  the  fore- 
closure and  redemption  proceedings,  the  title  under 
which  appellants  claim  would  have  become  abso- 
lute to  all  the  land.  It  is  also  clear  that  had  John 
S.  Routh,  appellant's  remote  grantor,  taken  an  as- 
signment of  the  sheriff's  certificate,  held  by  Margaret 
C.  Powers,  instead  of  redeeming  from  the  sale  to  her, 
the  lien  and  right  to  redeem  held  by  her  would  have 
gone  to  him,  and  his  title  to  all  the  land,  even  with- 
out an  additional  sheriff's  deed,  could  not  have  been 
questioned  by  any  one;  all  possible  liens  and  titles 
would  have  centered  in  him,  and  the  liens  would  thus 
have  merged  in  the  title.  On  the  other  hand,  had 
Routh  not  redeemed  from  the  Powers  sale,  but  relied 
entirely  upon  the  sheriff's  deed,  taken  out  on  the  Long 
foreclosure,  it  is  equally  certain  that,  according  to  the 
statutes  then  in  force,  the  title  to  the  one-third  of  the 
land,  must  remain  uncertain  during  the  marriage  of 
Elizabeth  and  John  D.  Austin.  Her  inchoate  right 
came  to  her  through  her  husband,  to  die  with  her  if 
she  died  before  him,  and  to  ripen  into  ownership  if  she 
survived  him. 

Appellee  was  not  bound  by  the  Long  mortgage,  as 
she  had  not  joined  in  it;  but  she  was  bound  by  the 
Powers  mortgage,  9n  which  sh^.had  united  with  her 
husband.  This  mortgage,  moreover,  was  foreclosed 
and  the  mortgaged  land  sold  under  the  decree.  All, 
therefore,  of  appellee's  right,  title  and  interest  in  the 
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land,  together  with  any  that  her  husband  might  have 
under  that  mortgage,  passed  by  the  sale  to  Margaret 
C.  Powers.  The  only  question,  consequently,  is  as  to 
what  was  the  effect  of  the  redemption  from  the 
Powers  sale  by  John  S.  Routh. 

The  statute  in  force  at  the  time,  providing  for  the 
redemption  of  real  property,  or  any  interest  therein, 
sold  on  execution  or  order  of  sale,  was  the  act  of 
June  4, 1861.  Acts  of  1861,  p.  79,  2  Davis  R.  S.,  p.  220, 
2  G.  &  H.  p.  251.  By  the  first  section  of  that  act  it  was 
provided  that  in  case  of  such  judicial  sale  of  real 
estate  "the  owner  thereof,  his  heirs,  executors,  admin- 
istrators, or  any  mortgagee  or  judgment  creditor  hav- 
ing a  lien  upon  the  same  may  redeem  such  real  prop- 
erty or  interest  therein,  at  any  time  within  one  year 
from  the  date  of  such  sale,"  etc.  And,  by  section  third, 
it  was  provided  that  "when  any  mortgagee  or  judg- 
ment creditor  shall  redeem  any  real  property  or  in- 
terest therein  under  the  provisions  of  this  act,  such 
mortgagee  or  judgment  creditor  shall  retain  a  lien 
on  the  premises  for  the  amount  of  the  money  so  paid 
for  redemption  against  the  owner  and  any  junior  in- 
cumbrancer." 

Two  classes  of  redemptioners  were  thus  provided 
for:  (1)  owners  of  the  land  or  any  interest  therein,  and 
(2)  mortgagees  or  judgment  creditors  having  a  lien 
upon  such  land  or  interest  therein.  It  was  plainly 
intended  by  the  statute  that,  in  case  of  redemption  by 
the  owner,  his  heir  or  representative,  not  only  should 
the  sale  be  vacated,  but  the  lien,  unless,  possibly,  it 
ought  to  be  kept  alive  for  equitable  reasons,  should 
be  merged  in  the  owner's  title;  while  in  case  of  re- 
demption by  the  mortgagee  or  judgment  creditor,  the 
sale  alone  should  be  vacated,  and  the  lien  upon  which 
the  sale  was  made,  should  be  transferred  to  the  re- 
demptioner  to  be  held  by  him  against  the  owner,  and 
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also  against  other  incumbpancersy  junior  to  the  owner. 
McClain  v.  Sullivan y  85  Ind.  174. 

Appellee  contends  that  in  the  case  at  bar,  redemp- 
tion from  the  Powers  sale  was  made  by  Routh  as 
owner,  since  at  the  time  he  held  the  sheriff's  deed, 
taken  out  on  the  Long  foreclosure  sale;  and,  conse- 
quently, that  the  lien  of  the  Powers  mortgage  was 
merged  in  the  title  received  through  the  sale  under 
the  Long  mortgage.  Appellants,  on  the  other  hand, 
contend  that  the  redemption  was  by  Routh  as  mort- 
gagee or  judgment  creditor;  he  being  subjected  to  the 
rights  of  Long  under  the  first  mortgage  and  judgment 
and,  hence,  that  there  was  no  merger. 

It  may  be  admitted  that,  by  the  redemption,  the  lien 
of  the  Powers  mortgage,  in  so  far  as  it  covered  the 
interest  of  John  D.  Austin  in  the  land  sold,  was 
merged  in  the  title  of  the  redemptioner.  As  to  that 
interest,  he  was  already  the  owner  under  his  sheriff's 
deed;  and  no  equity  is  shown  which  should  prevent 
the  merger.  But  in  so  far  as  concerns  appellee's  in- 
choate interest,  Routh  was  not  the  owner.  He  did  not 
take  the  husband's  place  when  he  acquired  the  hus- 
band's interest.  The  wife's  interest,  though  inchoate, 
and  its  accrual  dependent  upon  her  survival  of  her 
husband,  was  yet  independent  of  the  holder  of  the  hus- 
band's interest  After  the  mortgage  sale,  however, 
there  was  no  equity  in  her  favor,  save  only  her  right 
to  redeem.  She  had  mortgaged  her  interest,  and  that 
mortgage  had  been  foreclosed  and  her  interest  sold. 

On  the  foreclosure  and  sale  the  lien  created  by  that 
mortgage,  and  which  covered  appellee's  interest,  as 
well  as  that  of  her  husband,  awaited  only  the  sheriff's 
deed  to  ripen  into  full  title.  That  lien  could  be  di- 
vested only  by  redemption  on  the  part  of  the  owners, 
or  their  privies,  against  whom  the  judgment  had  been 
taken;  that  is,  John  D.  Austin  and  his  wife.    Neither 
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of  these  redeemed,  and  it  would  seem  that  any  right 
which  either  of  them  had  was  thus  lost  to  them  for- 
ever. That  would  of  course  be  true  if  a  sheriff's  deed 
had  issued.  As  such  deed  never  issued,  it  remains  to 
inquire  what  became  of  the  lien.  The  lien  did  not  re- 
main in  Mrs.  Powers,  for  she  accepted  her  redemption 
money  from  Routh,  in  full  satisfaction.  Henley  v. 
Krost^  116  Ind.  268.  If  Routh  had  been  the  full  owner, 
the  lien  would  have  passed  to  him  and  merged  in  his 
title,  unless  prevented  by  some  equity.  Swatts  v. 
Boweriy  141  Ind.  322.  He  was  the  owner  of  John  D. 
Austin's  interest,  and  as  no  equity  appears  which 
might  have  prevented  it,  the  lien,  as  we  have  seen,  so 
far  as  the  husband's  interest  is  concerned,  was 
merged.  But  Routh  was  not  the  owner  of  the  wife's 
inchoate  interest,  and  the  lien,  so  far  as  concerns  that 
interest,  could  not  merge,  but  remained  in  Routh,  and 
his  assignees,  provided  only  he  had  a  right  to  redeem 
as  to  such  interest. 

Had  Routh  a  right  to  redeem  as  to  appellee's  in- 
choate interest?  If  he  were  the  holder  of  the  Long 
judgment  lien,  instead  of  the  deed  received  there- 
under, he  certainly  would  have  a  right,  under  the 
statute,  to  redeem  as  such  judgment  creditor.  Were 
his  rights  less  by  reason  of  his  deed? 

In  Patterson  v.  Rosenthal^  117  Ind.  83,  there  was  a 
foreclosure  and  sale  of  real  estate  under  a  mortgage 
in  which  a  wife  had  joined.  Judgment  creditors  of  the 
husband  redeemed  from  the  mortgage  sale,  and  then 
proceeded  to  sell  the  land  under  their  judgment,  the 
purchaser,  in  due  course,  receivifig  a  sheriff's  deed 
therefor.  Afterwards,  as  in  this  case,  the  wife 
brought  an  action  in  partition  against  the  holder  of 
the  sheriff's  deed,  claiming  that  the  redemption  by  the 
judgment  creditors  had  satisfied  the  decree  in  fore- 
closure and  thus  released  her  inchoate  interest  from 
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the  lien,  and  that  she  was  therefore  the  owner  of  one- 
third  of  the  land.  The  court,  however,  held  that  by 
their  redemption  the  judgment  creditors  had  suc- 
ceeded to  the  rights  acquired  under  the  mortgage  fore- 
closure sale,  and  that  by  the  subsequent  sale  and  deed 
under  the  judgment  the  wife's  interest  was  wholly 
divested. 

That  case  differs  from  this  in  the  method  pursued, 
rather  than  in  the  result  reached.  In  both  cases,  the 
deed  was  received  in  pursuance  of  the  sale  under  the 
judgment  taken  against  the  husband  alone.  In  both 
there  was  a  redemption  from  the  sale  under  the  mort- 
gage in  which  the  wife  had  joined;  the  redemption  in 
each  case  also  being  by  the  party  claiming  under  the 
judgment  against  the  husband  alone.  The  cases  differ 
only  in  the  circumstance  that  in  the  former  the  re- 
demption took  place  before,  and  in  the  latter  after  re- 
ceiving the  deed. 

At  most  it  could  be  contended  that  in  this  case,  no 
sale  having  followed  the  redemption,  the  lien  on  ap- 
pellee's interest,  and  not  the  interest  itself,  passed  to 
the  appellants;  and,  hence,  that  appellee,  as  owner  of 
such  interest,  might  recover  the  same  by  paying  to 
the  appellants  the  amount  paid  by  their  remote 
grantor,  Routh,  in  redeeming  from  the  Powers  sale. 
This  last  is  the  theory  maintained  in  the  cross-com- 
plaint, and,  in  the  absence  of  the  joint  answer  the  con- 
tention might  perhaps  be  good,  although  it  is  doubtful 
whether  any  right  of  redemption  could  remain  to  the 
wife  any  more  than  to  the  husband  after  the  expira- 
tion of  the  year  allowed  by  the  statute  for  that  pur- 
pose. We  think,  however,  that  the  answer  was  good. 
The  right  of  a  married  woman  to  protect  her  inchoate 
interest  in  the  land  by  redeeming  from  a  foreclosure 
sale  has  been  fully  recognized  under  our  decisions. 
Baker  v.  McCune,  82  Ind.  339;  Butler  v.  Thomburg,  141 
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Ind.  152.  But  this  right  she  failed  to  avail  herself  of. 
Neither  appellee  nor  her  husband  redeemed  from  the 
sale  under  their  mortgage,  and  we  can  see  no  reason 
why  the  title  of  each  was  not  as  absolutely  divested  as 
it  would  have  been  by  their  deed.  Watson  v.  Clendenin^ 
6  Blackf.  477.  .Appellants'  remote  grantor,  however, 
having  a  right  to  redeem  from  that  sale  did  so,  and 
thus  succeeded  to  the  Powers  lien;  and  if  he  and  his 
successive  grantees  have  chosen  to  retain  their  lien 
instead  of  foreclosing  it,  that  is  not  a  matter  that  can 
concern  appellee. 

We  conclude,  therefore,  that  the  lien  created  by  the 
Powers  mortgage  on  appellee's  inchoate  interest,  hav- 
ing passed  from  Mrs.  Powers  on  receipt  of  her  redemp- 
tion money,  and  not  having  been  protected  by  appel- 
lee as  owner,  remained  with  the  redemptioner,  Routh, 
and  is  now  in  appellants,  his  remote  grantees,  and 
that  appellee  has  therefore  no  interest  whatever  in 
the  land  in  controversv. 

The  judgment  is  reversed,  with  instructions  to  over- 
rule the  demurrer  to  the  joint  answer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Sutherland  et  al  v.  O'Donnell. 

[No.  17,097.     Filed  January  27. 1897.] 

From  the  Washington  Circuit  Cotirt.    Reversed. 

Harvey  MorriSt  for  appellants. 

Zaring  <Sb  Hottel  and  Mitchell  <Sb  Mitchell^  for  appeUea 

Monks,  J. — The  questions  presented  in  this  case  are  the  same  as 
those  in  Sutherland  v.  McKinney,  ante,  611. 

Upon  the  authority  of  that  case,  this  case  is  reversed  with  in- 
structions to  overrule  the  motion  to  dismiss  the  remonstrance  as  to 
the  fifty-two  persons  named,  and  for  further  proceedings. 
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ABATEMENT  OF  ACTION'— An  answer  in  abatement  is  not  re- 
quired to  state  facts  sufficient  to  constitute  a  defense  to  an  action, 
but  is  sufficient  if  it  states  facts  sufficient  to  abate  the  action,  see 
Pleading,  17;  Combs  v.  Union  Trust  Co.,  Trustee,  688, 

ACCEFTANCE—Of  lands  dedicated  to  the  public,  see  Dedioation, 
1,  3;  SteinauerY.  City  of  TeU  City  et  oZ.,  490. 

AOCIDBNT— Use  of  the  word  **  accident"  in  an  instruction  to  the 
jury  in  an  action  for  negligence,  see  Instructions,  Z;  Conner  ▼. 
Citizens^  Street  RILCo.,  430. 

ACTION — A  plaintiff  who  sues  several  persons  as  joint  trespassers  has 
no  right  to  any  other  than  a  joint  recovery  where  the  form  of  the 
issue  is  not  modified  by  a  severanoe  of  the  answers,  see  Tbbspass, 
1;  Aehcraft  etdLy,  KnMoek,  169, 

1.  Joinder  of  Causes. — Right  to  Jury  Trial, — Statute  Construed.^ 
Under  section  409,  R.  S.  1881  (412  Bums'  R.  S.  1894),  which 
provides  that  **in  case  of  the  joinder  of  causes  of  action  or  de- 
fenses, which  prior  to  1853  were  of  exclusive  equitable  jurisdiction, 
with  causes  of  action  or  defenses  which  prior  to  said  date  were  des- 
ignated as  actions  at  law  and  that  the  former  shaU  be  triable  by 
tne  court,  and  the  latter  by  a  jury,  unless  waived,"  etc.,  there  may 
properly  be  joinM  causes  or  defenses,  one  of  which  is  triable  by 
the  coiuii  and  the  other  by  a  jury.  Field  v.  Brown  et  al. ,  £9S. 

2.  Practice. — Equitable  Jurisdiction.— Where  equity  takes  jurisdic- 
tion of  the  essential  features  of  a  cause  it  will  determine  the  whole 
controversy  although  there  may  be  incidental  questions  of  a  l^gal 
nature.  lb. 

3.  Equitable  Defense. — Answers  showing  that  aU  of  the  defend- 
ants except  one  were  bankers  and  that  between  February,  1887, 
and  January,  1891,  they  received  from  plaintiff  and  his  agents,  by 
way  of  deposits,  large  sums  of  money  aggregating  more  tmm  $800,  • 
000.00,  all  of  which  they  had  paid  out  upon  appellant's  checks  and 
that  the  deposits  consisted  of  600  items  ana  the  payments  upon 
checks  consisted  of  800  items,  do  not  present  an  equitable  defense 
to  an  action  for  money  had  and  received  on  the  ground  that  the 
transaction  was  complex  and  multifarious  in  character.  lb, 

ADMISSIONB — Answers  to  interrogatories  propounded  to  a  party 
are  treated  as  admissions  and  are  received  as  primary  evidence, 
see  EviDBNCB,  9;  Combs  v.  Union  Trust  Co.,  Tr.,  688. 
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ADOPTED  OHUjD — Inherits  as  the  forced  heir  from  the  childless  sec- 
ond wife  of  the  adopting  father,  see  Dbsgbnt  and  DiSTRXBunoNy 
1,  2;  Patterson  et  oL  v.  Brouming,  160, 

ADVEB8E  POSSBS8IOK— 

1.  Eaaentidl  Elements  Qf.~  Ordinarily  there  are  five  indispensable 
elements  in  adverse  possession:  1.  it  must  be  hostile  and  mider 
a  claim  of  right.  2.  It  must  be  actual  8.  It  must  be  open  and 
notorious.    4.  It  must  be  exclusive.    5.  It  must  be  continuous 

WortJUey,  v.  Burhanks  et  oZ.,  SSj^. 

2.  Possession  of  Part  of  Tract,  Constructive  Possession  of  Entire 
Tract — Possession  under  color  of  title  of  any  part  of  a  tract  of  land 
is  held  constructively  to  include  the  whole  of  such  lands.  Ih, 

5.  Exercise  of  Exclusive  Dominion, — Possession  under  color  of  title 
cannot  be  more  than  the  exercise  of  exclusive  dominion  over  it. 
It  is  not  necessary  that  the  land  be  cleared  or  fenced,  or  that  any 
building  be  put  upon  it.  lb. 

4.  Unproductive  Lands. — ActucU  Occupancy  Not  Necessary. — Ad- 
verse possession  of  unproductive  lands  is  shown  by  the  recording 
of  deed  under  which  the  occupant  claims:  payment  of  taxes; 
cutting  of  all  the  valuable  timber;  going  upon  the  land  at  inter- 
vals, claiming  absolute  ownership;  the  employment  of  agents  in  the 
neighborhood  to  look  after  it,  and  the  builoing  of  a  brush  fence 
around  a  portion  cleared,  without  proof  of  aqtual  occupancy.     Ih. 

AFFIDAVIT— 

Conflicting  Affidavits  Read  in  Evidence. — This  court  on  appeal  from 
an  interlocutory  order  overruling  a  motion  to  dissolve  an  injunc- 
tion wiU  not  determine  the  weight  of  conflicting  affidavits  given 
in  evidence  in  the  court  below  at  the  hearing  thereof. 

Home  Electric  Light,  etc.,  Co.  v.  ddbe  Tissue  Paper  Co.,  $73. 

AFFIDAVIT  AND  IKFOBXATIOK— Aa  to  sufficiency  of  In  a 
prosecution  for  rape,  see  Criminal  Law,  5;  State  v.  Duggins,  J^. 

Not  necessary  that  it  be  filed  in  open  court,  see  Chimin  al  Law,  2; 
lb. 

Order-book  entry  of  filing  of  not  neoeBsazy,  see  Cbdonal  Law,  3; 
lb. 

AGENCY— 

Preisid/fmX  of  Bank  as  Agent, — ^Wbere  the  president  of  a  bank  is  held 
out  to  the  public  as  fully  empowered  to  attend  to  all  the  business 
of  the  bank,  an  adjustment  by  him  of  a  claim  in  favor  of  the  bank, 
by  taking  the  asfldgnment  of  a  judgment,  is  valid. 

First  National  Bank  v.  New,  4^1. 

AIJKONY— An  attachment  for  contempt  may  be  issued  against  a 
person  failing  to  comply  with  an  order  of  Comt  for  the  payment  of 
alimony,  see  Divobcb;  StonehtU  v.  StonehUl,  445. 
APFBAL  AND  EBBOB— When  in  a  criminal  ease  the  Supreme 
Court  will  disregard  errors  which  have  not  prejudiced  the  sub- 
stantial rights  of  defendant,  see  Cbiminal  Law,  1;  Staleup  v. 
State,  970. 

L  AxsigfnrMnt  of  Error. — Where  the  court's  conclusions  of  law 
relate  to  separate  demands  and  liens  against  different  persons 
and  hiterests,  and  are  in  form  but  one  conclusion,  an  assignment  of 
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error  joined  in  by  all  the  appellants,  questions  the  correctness  of 
the  conclusions  severally.  Green  et  al,  v.  Brown,  Admr.,  1. 

2.  Assignment  of  Error.— A  joint  assignment  of  error  based  upon 
the  action  of  the  court  in  overruling  a  demurrer  to  two  paragraphs 
of  answer,  is  not  available  if  either  of  the  paragraphs  of  answer  is 
good.  Boots  V.  Riatine,  75. 

3.  Joint  Assignment  of  Errors.  — An  assignment  of  errors  as  follows : 
"The  appellants  severally  aver  that  there  is  error/'  etc.,  setting 
out  three  alleged  errors,  is  a  joint  assignment,  the  word  "severally" 
applying  to  tifie  specifications  of  error  and  not  to  the  appellants. 

Sibert  et  al.  v.  Cqpeland  ez  a/.,  S87, 

4.  Assignment  of  Error. — Instructions  to  Jury. — Where  an  excep- 
tion is  made  to  the  instructions  given  as  an  entirety,  unless  all  of 
the  instructions  given  were  erroneous,  an  appeal  thereon  cannot 
be  sustained.  State  v.  Ray,  600. 

5.  Error  in  Finding  Should  he  Assigned  on  Motion  for  New 
Trial. — Error  yi  the  finding  of  the  trial  court,  to  be  available  on 
appeal,  should  be  assigned  as  error  on  the  motion  for  new  trial. 

Herrick,  Admr.,  v.  Flinn,  Admr.,  £SS, 

6.  Assignment  of  Errors. — Parties. — The  assignment  of  errors 
is  appellant's  complaint  in  the  Supreme  Court,  and  the  only  parties 
over  whom  it  acquires  jurisdiction  are  those  named  therein. 

Big  Four  Building  and  Loan  Association  v.  Olcott  et  ol,  176, 

7.  BiU  of  Exceptions. — Documentary  Evidenoe. — ^When  it  is  at- 
tempted to  incorpofate  a  paper  or  document  into  a  bill  of  excep- 
tions by  means  of  the  words  "here  insert,"  the  instrument  must 
be  so  clearly  identified  that  nothing  remains  for  the  clerk  to  do 
but  to  copy  it  in  the  bill  at  the  place  indicated. 

Boos  ▼.  Morgan  et  al..  111. 

8.  BUI  of  Exceptions, — Evidence  not  AU  in  Record. — ^Where  it 
appears  from  the  bill  of  exceptions  that  the  evidence  is  not  all  in 
the  record,  the  Supreme  Court  will  not  consider  and  determine 
any  question  which  depends  for  its  proper  decision  upon  the  evi- 
dence. Jl>. 

9.  BiU  of  Eocceptions. —  Record. — A  bill  of  exceptions  containing 
the  evidence  signed  by  the  judge  and  properly  entered  in 
the  order  book  in  term  time  as  one  of  the  entries  in  the  cause,  is  a 
part  of  the  record.  Barber  et  al.  v.  Barber  et  al.,  S90. 

10.  BUI  of  Exceptions. — Entry.  —Where  the  court  entry  showing  the 
filing  of  the  bill  of  exceptions  erroneously  refers  to  the  bm  as 
appellant's  "longhand  transcript  of  the  evidence,"  suchunneceesary 
words  may  be  rejected  as  surplusage. 

Wabash  Paper  Co.  v.  Wdjb,  SOS. 

11.  Longhand  Manuscript. — How  Incorporated  in  BUI  of  Exceptions. 
— It  must  affirmatively  appear  from  the  record  that  the  longlumd 
manuscript  of  the  evidence  was  filed  in  the  office  of  the  clerk  before 
it  was  incorporated  in  the  bill  of  exceptions.  Rogers  et  al.  v.  Eich,  2S5; 
Beatty  v.  MUler,  SSI;  Makepeace  v.  Bronnenberg  et  al.,  $43;  Miller 
et  al.  V.  Burks  et  al.,  £19;  Manley  v.  Felty,  194;  J0SM>h  et  al  v.  Wild, 
S49;  City  of  Decatur  v.  Grand  Rapids,  etc.,  R.  R.  Co.  et  al.,  577. 

12.  When  Dismissed.— An  appeal  will  be  dismissed  if  the  assignment 
of  errors  does  not  contain  the  full  names  of  all  the  parties. 

Big  Four  Building  and  Loan  Assn.  v.  Olcott  et  al.,  176. 

13.  Motion  to  Dismiss. — The  ruling  on  a  motion  to  dismiss,  to  be  avail- 
able on  appeal,  must  be  made  part  of  the  record  by  bUl  of  excep- 
tions or  order  of  court  Smith  et  al.  v.  Reister,  BfH. 
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14.  Evidence. — Objections  to  the  admission  of  evidence  not  stated  at 
the  time  it  is  objected  to  cannot  be  urged  on  appeal. 

Stout  V.  Bayl  et  aZ.,  S79. 

15.  Practice. — Action  to  Set  Aside  a  Judgment  on  the  Ground  of 
Unsoundness  of  Mind  of  Defendant — In  an  action  to  set  aside  a 
jndgment  on  the  gromid  that  defendant  was  of  unsound  mind  at 
the  time  of  the  rendition  thereof,  it  is  necessary  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  judgment  defendant  was  of 
unsound  mind,  as  alleged ;  and  where  the  evidence  upon  such  ques- 
tion was  conflicting  in  the  trial  court,  under  the  well  settled  rule, 
this  court  will  not  weigh  the  evidence.  Smith  v.  McClure,  1£S, 

16.  Waiver  of  Error. — Failure  to  Discuss  Errors  in  Brief, — Where 
a  demurrer  is  sustained  to  a  complaint  for  the  reason  that  the 
action  is  barred  bj  the  statute  of  limitations  and  such  ruling  is 
assigned  as  error  on  the  ground  that  the  complaint  shows  that  the 
action  is  excepted  from  the  operation  of  the  statute,  the  Question 
thus  raised  goes  to  the  sufficiency  of  the  facts  averred  in  the  com- 
plaint and  the  failure  to  discuss  the  question  of  the  sufficiency  of  the 
complaint  will  be  considered  a  waiver  of  the  error. 

Ouy  et  cd,  v.  Blvs  et  al.,  6B9. 

17.  Erroneous  Instruction. — When  Not  Available  Error, — ^An  errone- 
ous instruction  is  not  available  error  when  it  is  such  an  instruction 
as  cannot  be  applied  by  the  jury.        Board,  etc.,  v.  Bonebrake,  Sll, 

18.  Special  Finding. — When  the  special  verdict  of  the  jury  or  special 
finding  of  the  court  omits  to  find  any  fact  essential  to  support  the 
judgment  below,  the  judgment  cannot  be  sustained. 

Cleveland,  etc.,  R.  W.  Co.  v.  Moneyhwd,  Odn.,  147, 

19.  Cfeneral  Verdict, — Presumptions. — ^AU  reasonable  presumptions 
and  intendments  must  be  made  to  sustain  a  general  verdict. 

Central  Union  Telephone  Co.  v.  Fehring^  189. 

20.  Where  Judgment  is  in  Excess  of  Demand. — Presumption  on  Ap* 
peal, — ^Where  the  amount  of  the  judgment  rendered  is  in  excess  of 
the  demand  in  the  pleadings,  the  question  will  be  treated  on  appeal 
as  if  the  pleading  had  been  amended  to  conform  to  the  proof. 

City  of  Decatur  v.  Qrand  Rapids,  etc.,  KB.  Co.,  677. 

ZL  Objections  not  Raised  Below. — The  objection  that  an  occupying 
claimant  exercised  his  right  to  recover,  for  improvements,  under  a 
oross-complaint  in  the  main  action  can  not  be  first  made  on  appeaL 

Fish  V.  Blasser  et  ux.,  186. 

22.  When  Rulings  of  the  Trial  Court  are  Correct  for  Reasons  Other 
Than  Counsel  Presents. — The  Supreme  Court  will  not  reverse  the 
rulmg  of  the  trial  court,  if  correct,  even  though  counsel  in  support 
thereof  should  not  give  the  correct  reasons  for  the  holding. 

Manley  v.  Pdty,  194. 

23.  Parties, — Vacation  Appeals. — All  parties  affected  by  the  judg- 
ment must  be  made  co-api)ellants  in  this  court,  in  a  vacation  appeal, 
or  the  appeal  will  be  dismissed. 

Stvlts,  Admr.,  et  al.  v.  Oibler  et  al,,  601, 
APPEA&ANCE—See  Special  Appearance. 

ASSIGNICENT  OF  EBBOB^Is  appellant's  complaint  in  Supreme 
Court,  see  Appeal  and  Error,  6;  Big  Four  Building  <&  Loan 
Assn.  V.  Olcott  et  al,,  176. 
As  to  joint  assignment  of  error,  see  Appeal  and  Error,  1,  2  and 
3;  Oreen  et  al,  v.  Broum,  Admr.,  1 ;  Boots  v.  Ristine,  75 ;  Sibert 
et  al.,  V.  Copeland,  et  al,,  387. 

Vol.   14G— 45 
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ASSIGNHENT  FOB  BENEFIT  OF  OBEDXTOBB— 

Attachvient  by  Foreign  Creditor. — ^A  foreign  creditor  cannot  by 
attachment  proceedings  sequester  the  property  in  another  state 
which  has  been  voluntarily  assigned  by  a  debtor  in  this  State  for 
the  benefit  of  all  his  creditors,  and  at  the  same  time  prosecute  his 
claim  against  the  assignee  in  this  State,  and  have  the  claim  allowed, 
and  share  in  the  funds  which  the  assignee  has  in  his  hands  for  the 
payment  of  debts.  Combs  y.  Union  Trutt  Co.^  Tr.,  688, 

ASSUMPSIT— 

Sufflciency  of  Comptotnf.— Demand.— In  assumpsit  for  money  had 
and  received,  where  the  complaint  alleges  the  receipt  of  money 
by  defendant  for  tlie  use  and  benefit  of  plaintiff,  it  need  not  allege- 
a  demand.  Field  v.  Brown  et  aZ.,  tBS. 

▲TTACHXENT.— May  be  issued  for  contempt  of  court  for  failure 
to  pay  alimony,  see  Divoroe  ;  StonehUl  v.  StonehiU,  ^5. 
In  another  state,  of  goods  assigned  for  the  benefit  of  creditors,  see 
AssiONMBNT  FOR  Benbfit  OF  CREDITORS;   Combs  V.  Uhton  Tnut 
Co,,  Tr,,  688, 

ATTOBNEY  AND  CLJJfiMT— False  statements  made  by  an  attor> 
ney  to  his  client  may  amount  to  such  fraud  as  to  avoid  a  note  ex- 
ecuted in  payment  of  fees,  see  Fraud;  Manley  v.  Feity,  19 J^ 

Negligence  of  Attorney. — No  mistake,  inadvertence  or  neglect  attri- 
butable to^an  attorney  can  be  successfully  used  as  a  ground  of  re- 
lief unless  it  would  have  been  excusable  if  attributable  to  the  client 

Moore  v.  Homer,  Z87, 

BANKS  AND  BANKCNG^President  of  bank  as  agent,  see  Aoenoy  ; 
Firet  National  Bank  v.  New,  411. 
A  check  may  be  given  and  received  by  agreement  of  the  parties  as 
payment  of  a  debt,  and  the  debt  for  which  it  is  g^ven  is  thereby 
extinguished,  and  if  the  check  is  not  paid,  the  right  of  action  is 
on  the  check,  see  Payiodit;  StUton  ▼.  Baidwin,  861. 

BABTABDT^—Violation  of  a  bond  given  by  defendant  to  plaintiff  in 
settlement  of  a  bastardy  proceeding,  see  Bond;  Pbrter,  7Y.,  et  ol., 
V.  Caylor  et  al.,  448. 

BSNBFICIAI.  ASSOCIATIONS— 

1.  Surrender  of  Charter  by  Subordinate  Lodjaie. — Evidenoe. — Where 
on  the  trial  of  a  cause  brought  by  a  beneficial  association  or  order 
against  a  subordinate  lodge  to  recover  possession  of  certain  money 
and  property  on  the  groimd  that  defendant  lodge  had  voluntarily 
surrendered  its  charter,  it  having  been  shown  that  at  a  regular 
meeting  of  defendant  lodge  a  resolution  had  been  adopted  with- 
drawing from  the  order,  and  it  having  been  further  shown,  that 
under  the  constitution  and  laws  of  the  order  no  subordinate  lodge 
could  withdraw  from  the  order,  except  by  special  permission,  so 
long  as  nine  members  remained  who  were  willing  to  continue,  it  is 
error  to  exclude  evidence  to  show  that  eleven  members  of  the  sub- 
ordinate lodge,  not  present  at  the  time  the  withdrawal  resolutions 
were  adopted,  formally  protested  against  such  action,  at  the  subse- 

Suent  meeting  of  the  lodge  when  tlxe  minutes,  including  the  with- 
rawal  resolutions,  were  adopted. 
Koemer  Lodge,  No.  6.  K.  of  Jr.,  et  at,,  v.  Orand  Lodge,  K.  of  P.,  689. 
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2.  Voluntary  Diaaolution, — ^A  beneficial  assooiation  may  be  dis- 
solved in  the  manner  provided  in  its  chartei:  or  constitution,  and  in 
the  absence  of  any  provision  on  the  subject  it  can  voluntiEurily  be 
dissolved  by  the  unanimous  vote  of  its  members.  lb. 

3.  Diverting  Funds. — Ultra  Vires. — The  members  of  a  benefi- 
cial association  have  no  ])ower  to  divert  the  funds  and  property  of 
their  lodge  from  the  specified  purposes  to  which,  under  the  laws  of 
the  order,  the  same  had  been  dedicated,  and  a  resolution  seeking  to 
so  divert  such  funds  and  property  is  tUtra  vires.  lb, 

BUjL  of  BXOEPnONE^As  to  the  incorporation  of  documentary 
evidence  in,  see  Appeal  and  Ebbob,  7;  Boos  y.  Morgan  etai., 
111. 

When  it  shows  evidence  not  all  in  record,  see  Appeal  and  £bbob« 
8;  lb. 

Where  the  court  entry  showing  the  filing  of,  erroneously  refers  to 
same  as  ''appellant's  longhand  transcript  of  the  evidence,"  see 
Appeal  and  Ebbob,  10;  Wabash  Paper  Co.  v.  Wetb,  SOS, 

Longhand  manuscript  of  evidence  must  be  filed  in  the  Clerk's  office 

before  it  is  incorporated  in.  See  Appeal  and  Ebbob,  11;  Rogers 

et  oZ.,  V.  Eich,  235;  Beatty  v.  MiUer^  231;  Makepeace  v.  Bronnerir 

berg  et  aJ.,  243;  Miller  etaL,Y.  Burks  et  al.,  219;  Manley  v.  Fdty, 

19i. 

1.  Filed  in  Open  Court.— The  filing  of  a  bill  of  exceptions  with  the 
clerk  in  open  court  is  equivalent  to  a  filing  in  the  clerk's  office. 

Wabash  Paper  Co.  v.  Webb,  303. 

Z.  When  Contains  Matter  Belonging  to  Record  Proper. — The  office 
of  the  bill  of  exceptions  is  to  bring  into  the  record  matters  which 
do  not  belong  to  the  record  proper;  and  when  the  bill  of  exceptions 
embraces  matter  which  should  be  in  the  record  proper,  the  law 
does  not  require  a  consideration  thereof  on  appeal,  unless  some 
statute  so  specially  provides. 

Hofne  Electric  Light,  Etc.,  Co.  v.  Globe  Tissue  Paper  Co.,  673. 

BOND — A  suit  upon  the  contractor's  bond  is  the  proper  remedy  when 
a  free  gravel  road  is  not  constructed  in  compliance  with  tiie  oon< 
tract,  see  Fbeb  Gbavbl  Roads,  4;  Cfoodwin  et  aX,  v.  Board,  etc., 

m. 

Bastardy.'— A.  bond  given  by  defendant  to  plaintiff  in  settlement 
of  a  bastard;^  proceeding,  conditioned  that  the  defendant  would 
marry,  live  with,  support  and  kindly  treat  the  plaintiff  as  his  law- 
ful and  wedded  wife,  is  violated  by  the  communication  to  the 
plaintiff,  shortly  after  such  marriage,  of  a  loathsome  disease,  cans- 
mg  her  much  pain,  and  causing  the  premature  birth  of  her  child. 

Porter,  Trustee,  et  aL  v.  Caylor  et  al.  448. 

BKID0BS — ^Asto  the  construction  of  joint  county  bridges,  see  Statu- 
TOBY  CoNBTBUcrnoN,  8;  PLEADlNa,  8;  Board,  etc.,  v.  Board,  etc., 

138. 

BUILDINa  AND  LOAN  ASSOCIATIONS- 

Foreign  Association  Doing  Business  in  this  State  Without  Complying 
witn  the  Prescribed  Law. — Statiite  Construed. — Under  section  4464, 
et  seq..  Bums'  R.  S.  1894,  authorizing  foreign  building  and  loan  asso« 
ciatLons  to  do  business  in  this  State,  unless  there  has  been  a  com- 
pliance with  such  law,  a  foreign  bitilding  and  loan  association  can- 
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not  do  a  building  and  loan  business  in  this  State,  such  as  the  collec- 
tion of  dues,  fines,  premiums  or  other  charges,  but  may,  bj  virtue 
of  the  comity  between  the  states,  do  business  of  a  general  character, 
such  as  loan  money,  take  mortgage  security  therefor,  and  have 
judgment  of  foreclosure  in  case  the  debt  thereby  created  is  not  paid, 
unless  a  plea  of  abatement  is  interposed. 

Maine  Quarantee  Co.  ▼.  Cox  et  oZ.,  107. 

OARRTRBS— 

1.  Exemption  of  by  Contract,  from  Liability  for  Negligence, — ^A 
railroad  company  cannot,  by  a  contract  with  a  passenger,  protect 
itself  from  liability  resulting  from  its  negligence,  whue  perform- 
ing a  duty  it  owes  to  the  public  as  a  common  carrier. 

Louisville^  Etc.,  R.  W.  Co,  v.  Keefer,  tS, 

2.  Under  Special  Contract  with  Express  Company. — A  railroad 
company  in  carrying  goods  for  an  express  company  under  a  special 
agpreement  with  such  company  is  a  private  carrier  of  goods  and  is 
not  performing  a  duty  as  a  common  carrier.  Jb, 

3.  Exemption  from  Liability  by  Contract. — ^A  contract  between  a 
railroaa  company  and  an  express  company,  by  which  the  latter 
assumed  all  risks  and  damages  to  its  messenger  while  on  the  rail- 
road, is  binding  upon  an  express  messenger  who  entered  into  a 
contract  with  such  express  company,  thereby  assuming  all  risks  of 
accidents  and  danger  incident  to  such  employment,  however  occa- 
sioned, and  thereby  empowering  such  companv  to  enter  into  a  con- 
tract exempting  the  railroad  company  from  all  liability  for  injuries 
to  him.  lb, 

OHARACTER-rSee  Reputation. 

OHECE:— Given  in  payment  of  debt,  see  Patmemt;  Sutton  ▼.  BaJd' 
win,  361, 

QiTJusS—See  Municipal  Cobpobations. 

COLLATERAL  A17AGK— Where  it  is  sought  to  collaterally  im- 
peach a  judgment  for  want  of  notice  to  the  parties  the  complaint 
must  allege  the  facts  disclosed  by  the  record  of  the  judgment, 
see  Judgment,  4,  5;  Bailey  et  al.  v.  Rinker  et  al,,  1S9, 

Judgment  by  Default. — Quieting  Title. — An  order  setting  aside  a 
judgment  by  default  can  not  be  collaterally  attacked  in  a  subse- 
quent action  to  quiet  title.  Winer  et  al,  v.  Mast,  177. 

COMMISSIONERS'  COURT— Where  the  board  of  commissionerB 
fail  to  meet  in  special  session  to  try  a  contested  election  case, 
the  same  may  be  tried  at  the  regular  session  of  such  board,  see 
Notice,  4;  Tombaugh  v.  Grogg,  99, 

Where  the  board  of  commissioners  appear  at  the  time  and  place 
fixed  to  try  a  contested  election  case,  service  of  notice  is  thereby 
waived,  see  Notice;  lb. 

Where  the  existing  members  of  the  board  of  commissioners  have 

proper  notice  of  the  meeting  of  the  board  to  hear  and  detennine 

contested  election  cases,  called  by  the  auditor  as  provided  by 

statute,  no  further  notice  need  be  served  on  new  members  who 

become  such  before  the  meeting,  see  Notice,  lb. 

1.     Extension  of  Trial  Beyond  Regidar  Term. — Statute  Construed 
—Section  1379,  R.  S.  1881  (1442,  Burns'  R.  S.     18»4)  which  provides 
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that,  if  at  the  expiration  of  an^r  term  of  court  the  trial  shall  he 
progreesinff,  the  court  may  continue  its  sitting  beyond  such  time, 
IS  applicable  to  the  board  of  commissioners  when  sitting  as  a  court 
in  tne  trial  of  a  cause.  lb. 

2.  Rules  Ooveming, — ^A  board  of  county  commissioners  sitting  as 
a  court  for  the  trial  of  a  contested  election  case  has  the  same 
power  to  make  and  correct  its  entries  to  conform  to  the  facts,  and 
18  governed  by  the  same  rules  in  the  exercise  of  such  power  as 
the  circuit  court,  and  the  presumption  will  be  indulged  in  favor 
of  a  nunc  pro  tunc  entry  by  it,  that  it  was  made  upon  proper  evi- 
dence, and  that  it  states  the  facts  as  they  occurred  m  the  cause. 

lb. 

GOMPLAINT^Snfficiency  of,  in  assumpsit,  see  Assumpsit;  Field  v. 

Brown  et  aJ. ;  !S9S.  * 

Necessary  allegations  in  an  action  to  reform  a  written  instrument, 

see  Eqittty,  7;  Citizemt  National  Bank  of  Attica  v.  Judy  et  al., 

A  complaint  to  rescind  a  contract  for  the  dissolution  of  a  partner- 
ship on  account  of  fraud  may  be  amended  so  as  to  become  a 
complaint  for  damages  for  fraud,  see  Plbadinq,  9;  Cohoon  v. 
Fisher,  B8S, 

Necessary  allegations,  in  an  action  for  negligence,  see  Pleading, 
1,  3,  8;  Baltimore,  etc,  R,  W.  Co,  v.  Youn>g,  S74;  Louisville,  etc., 
RW.Co.  V.  Bates,  Admr.,  664. 

Necessary  allegations  as  to  knowledge  of  defect  in  machinery,  in 
an  action  for  personal  injuries,  see  Master  and  Sebvant,  1; 
Bums  V.  Windfall  Mfg.  Co.,  261. 

Sufficiency  of,  in  an  action  against  a  natural  gas  company  for  fail- 
ure to  supply  sufficient  gas  for  fuel,  see  Damages,  8;  Coy  v. 
Indianapolis  Gas  Co.,  666. 

A  complaint  for  personal  injuries  received  at  a  railroad  crossing  by 
reason  of  the  failure  of  defendant  to  give  signals  must  allege 
that  the  injury  was  due  to  the  ommission  of  defendant  to  give 
such  signals,  see  Railroad  Crossing;  Baltimore,  etc.,  R.W.  Co. 
V.  Young,  374. 

Sufficiency  of,  in  an  injunction  proceeding,  see  Injttnotion;  Home 
Electric  Light,  etc.,  Co.,  v.  Oloibe  Tissues  Paper  Co.,  67S. 

Sufficiency  of,  in  an  action  to  set  aside  an  executor's  sale  of  real 
estate,  see  Judgment,  4;  Bailey  et  al.  v.  Rinker  et  dl.,  1S9. 

Sufficiency  of,  in  an  action  to  quiet  title  to  real  estate,  see  Quieting 
Title,  1;  Tolleston  Club  v.  Clough,  93. 

A  complaint  in  an  action  to  impeach  a  judgment  for  want  of  notice 
to  the  parties  against  whom  it  is  rendered  must  allege  what  the 
record  of  the  judgment  sought  to  be  impeached  discloses,  or  the 
complaint  will  be  bad,  see  Judgment,  5;  Bailey  etal.  y.  Rinker 
etal.,  129 
CONSn>EBATION~When  parol  evidence  is  admissible  to  show, 
see  Evidence,  1 ;  Smith  v,  McClain  et  al.,  77. 
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OONSTITUTIOKAI.  ULW— When  the  validity  of  an  Act  of  the 
Oeneral  Assembly  will  not  be  passed  upon  by  the  Supreme  Court, 
see  Statutory  Gonsteuction,  7;  Board,  etc,  v.  Board,  etc.,  138. 

Where  a  clause  is  taken  from  a  constitution  or  statute  of  another 
state  it  will  be  deemed  to  have  the  meaning  given  it  by  the  courts 
of  that  state,  see  Statutory  Ck)NSTRUOTiON,  10;  City  of  Laparte 
V.  OameweU  Fire  Alarm  Tel  Co,,  466, 

The  Act  of  April  8th,  1885  (Sections  5511,  5512,  5529,  Bums'  R.  S. 
1894}  prescribing  the  duties  of  telegraph  and  telephone  companies 
is  not  unconstitutional  as  embracing  two  subjects,  see  Telegraph 
AND  Telephone  Companies,  1;  Cent  Union  Tel,  Co,  v.  Fehring, 

189. 

GONTBKFT— 

Imprisonment. — Imprisonment  for  contempt  of  court  in  failing  to  pay 
money  as  ordered  oy  the  court  is  not  imprisonment  for  debt  witnin 
the  meaning  of  the  constitution.  StonehiU  v.  StonehiU,  446. 

CONTRACTS— A  railroad  company  may  by  contract  with  an  express 

company  exempt  itself  from  liability  for  injuries  resulting  to 

latter's  employes,  see  Carriers,  2,  3;  LouisviUe,  etc,  JR.  W,  Co,y, 

Keefer,  SfS, 

Kemedy  when  construction  of  free  gravel  road  is  not  in  compliance 

with  the  contract,  see  Free  Gravel  Roads,  4;  Qoodwin  it  al,  v. 

Board,  etc,  I64. 

1.  Consideration. — ^W.  and  C.  ar^  the  owners  of  adjoining  un- 
improved lots.  They  enter  into  an  amement  whereby  W.  m  the 
construction  of  a  building  on  his  own  lot  is  to  construct  a  wall  on 
the  partition  line,  which  wall  is  to  be  used  by  both,  when  C.  has 
erected  an  adjoining  building.  Until  the  erection  of  such  adjoining 
building  and  a  permanent  stairway  built,  W.  to  have  the  right  to 
maintain  over  the  land  of  C.  an  outside  stairway.  Acting  upon 
this  agreement  W.  constructs  the  building  including  the  outside 
stairway.  Held,  That  the  contract  is  supported  by  a  valuable  con- 
sideration. Joseph  et  al  v.  Wild,  £49. 

2,  Not  Rescinded  Because  Parties  Did  Not  Foresee  aU  Conse- 
quences.— An  agreement  between  two  persons  supported  by  a  suffi- 
cient consideration,  bv  which  one  is  allowed  to  maintain  an  outside 
stairway  to  his  builaing  over  the  land  of  the  other,  will  not  be 
rescinded  on  the  groimd  that  the  land  has  greatly  increased  in  value 
since  the  agreement  was  made.  lb, 

G0NTBIBT7T0BY  NEGLIGENCE— See  Nbgliqence. 

1.  Special  Verdict. — Damages. — In  an  action  for  personal  injuries  to 
plamtiflf's  ward,  the  special  verdict  returned  by  the  jury  showed 
that  such  ward,  a  bov  fifteen  years  of  age,  purchased  an  excur- 
sion ticket  from  Anderson,  Indiana,  to  Benton  Harbor.  Mich- 
igan, and  return;  that  he  entered  one  of  the  coaches  and  seated 
lumself ,  that  when  the  train  reached  Alexandria,  a  station  about 
12  miles  from  Anderson,  the  coach  in  which  he  was  seated  was 
detached  from  the  train  and  left  upon  the  side-track,  and  the 
passengers  in  this  coach  were  instructed  to  go  into  another  coach ; 
on  entering  the  coach  as  directed  he  found  all  of  the  seats  ooou* 
pled  and  the  aisle  thereof  filled  with  i^assengers;  after  standing 
in  the  car  for  some  time  he  became  sick,  and  believing  that  he 
would  be  compelled  to  vomit,  and  in  order  to  avoid  soiling  the 
car  and  persons  standing  near  him,  he  voluntarily  left  the  car 
and  went  out  on  the  steps  leading  to  the   groimd,   and  while 
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thus  standing  on  the  lower  step,  by  a  sudden  jerk  of  the  car,  he 
was  thrown  to  the  g^^und  and  was  injured;  the  jury  also  found 
that  there  was  ample  room  in  the  car  for  him  to  ride  and  that  if  he 
had  remained  in  tne  car  he  would  not  have  been  injured  and  that 
"  it  was  not  a  safe  plaoe  to  stand  where  he  did  even  if  the  train  ran 
smooth  and  did  not  jerk/'^He/d,  that  the  facts  disclosed  by  the 
special  verdict  show  a  clear  and  undoubted  case  of  contributory 
negligence  upon  the  part  of  ward. 

Cleveland,  Etc.,  R,  W.  Co.  v.  Moneyhuti,  Odn, '147. 
Z,  Railroad. — In  an  action  ag^nst  a  railroad  company  for  the  al- 
leged negligent  killing  of  a  section  hand,  freedom  from  contribu- 
tory negligence  is  not  sufficiently  shown  where  there  is  no  evidence 
as  to  what  deceased  was  doing  at  the  time  he  was  struck  by  the 
train.  Fisher^  Admr.,  v.  Louisville,  Eto,,  B.  W.  Co,^  668. 

OOKVEYAVGS— See  Dked. 
When  a  conveyance  is  made  to  one  person  and  the  consideration 
therefor  paid  by  another,  no  use  or  trust  results  in  favor  of  the 
latter  unless  it  is  made  to  apx)ear  that  by  agreement  without  any 
fraudident  intent  the  person  to  whom  the  oonveyance  is  made 
waste  hold  the  land  in  trust  for  the  one  paying  the  purchase 
money,  see  Trusts;  Barber  et  al,  v.  Barber  et  al.,  690. 

OOBPOBATION— 

1.  May  Deal  with  Its  Property  as  an  Individual  When  Not  22e- 
strained  by  Statute. —  A  private  corporation,  unless  restrained  by 
statute,  may  le^timately  deal  with  its  property  in  the  same  man* 
ner  that  an  individual  deals  with  his. 

Levering  et  al.  v.  Bimel  et  al.,  646. 

Z.  Insolvency. — Trust — Creditors. — An  insolvent  corporation  does 
not  hold  its  property  in  trust  or  subject  to  a  lien  in  favor  of 
creditors  in  any  other  sense  than  does  an  individual  debtor.         lb. 

3.  Insolvency. — Preferences. — Directors. — A  preference  made  by  an 
insolvent  corfwration  to  some  of  its  directors,  who  voted  in 
favor  thereof,  is  not  invalid  where  the  vote  of  such  directors  was 
not  necessary  to  the  passage  of  the  resolution  authorizing  the 
preference.  lb. 

COUNTY— When  a  proper  party  plaintiff,  see  Frsb  Graybl  Roads, 
1;  Ooodunn  et  al.v.  Board,  etc.,  I64. 

OOTTNTY  iCIiEBX— Is  liable  to  a  bona  fide  purchaser  of  real  estate 
against  which  a  judgment  lien  existed,  but  which  he  failed  to 
enter  on  the  judgment  docket,  for  the  amount  of  damages  sus- 
tained by  reason  of  such  neglect,  see  Judgment,  2;  Johnson  et 
al,  V.  Schloesser,  609. 

COUNTY  SUBVEYOR— 

Location  of  Meander  Line. — Boundary. — ^The  location  of  a  meander 
line  by  a  county  surveyor  cannot  establish  that  meander  as  a 
boundary  unless  the  notice  and  other  proceedings  show  that  such 
was  the  purpose  of  the  survey.  Tolleston  Club  v.  dough,  93. 

COUBTS— 

1.  Jurisdiction. — Injunction. — The  process  of  one  court  cannot  be 
used  to  enjoin  the  hnal  process  of  another  of  equal  jurisdiction,  ab 
though  the  judgment  on  which  such  final  process  is  based  is  void. 

Scott  et  al.  V.  Runner,  etc.,  12. 
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2.  Special  Judge,  — ^The  regular  j  udge  of  a  circuit  court,  who,  because 
of  nis  disqualification,  appointed  a  special  judge  to  hear  an  action 
for  the  foreclosure  of  a  mortgage,  may  after  a  decree  of  foreclosure 
and  a  personal  judgment  in  the  action,  and  at  the  same  term  of 
court,  appoint  another  special  judge  to  hear  an  application  for  the 
appointment  of  a  receiver  of  the  rents  of  the  land,  and  such  latter 
appointee  has  jurisdiction  to  hear  and  determine  the  application. 
Harris  et  ux.  ▼.  United  States  Savings  Fund,  etc^  Co,,  S65. 

G0X7BT  STEXOGBAPHEB— 

Section  1,  Act  of  March  7,  1873  (Act^  1878,  p.  194)  relating  to  the  em- 
ployment of  shorthand  reporters  by  parties  in  trial  court  has  not 
becni  repealed.  Beatty  v.  Miiler,  2S1. 

CBIMINAL  ULW~ 

L  Appeal. — ^Where  in  a  criminal  case  the  record  clearly  discloses 
that  a  fair  and  impartial  trial  has  been  had,  the  court  will  disregard 
errors  which  have  not  prejudiced  the  substantial  rights  of  the  de- 
fendant, but  on  the  other  hand,  where  it  does  not  appear  clearly 
from  the  evidence  that  the  defendant  was  guilty,  the  court  must 
scrutinize  carefully  the  errors  complained  of  to  determine  whether 
they  are  of  such  a  character  that  defendant  may  have  suffered  from 
them.  Stalcup  v.  State,  S70, 

2.  Affidavit  and  Information. — Not  Necessary  to  FUein  Open  Court, 
— It  is  not  necessary  that  an  affidavit  and  information  be  filed  in 
open  coiuii,  a  filing  in  term  time  in  clerk's  office  is  sufficient. 

State  y,  Duggin8,4^. 

3.  Affidavit  and  Information,  —  Order-Book  Entrff,  Filing  Of.^ 
An  order-book  entry  of  the  filing  of  an  affidavit  is  unnecessary. 
The  mere  statement  of  the  clerk  that  the  same  was  filed  as  shown 
by  his  file-mark  is  prima  facia  sufficient  to  ^ve  jurisdiction.      lb. 

4.  Affidavit  and  Information. — An  information  need  not  state  that 
it  was  filed  when  the  court  was  in  session,  and  that  the  grand  jury 
had  been  discharged  for  the  term.  Ih. 

5.  Rape. — Sufficiency  of  Affidavit  and  Information. — An  affidavit 
and  information  charging  that  defendant '  *did  then  and  there  unlaw- 
fully, feloniouslv  and  in  a  rude,  insolent  and  angry  manner  touch, 
strike,  pull,  push,  grasp  and  wound  one  A.,  a  woman  tiien  and 
there  being,  with  intent  then  and  there  and  thereby  unlawfully, 
feloniously,  forcibly  and  against  her  will  to  ravish  and  carnally 
know  her,"  etc.,  contains  the  essential  elements  of  an  assault  and 
battery  with  intent  to  commit  a  rape.  lb. 

CUSTOM — May  be  proved  as  a  fact,  see  Evidence,  5;  Conner  v.  CiH' 
zens^  Street  R.  W.  Co.,  430. 

DAMAGES— 

1.  Personal  Injuries. — Shortening  of  Life. — In  an  action  for  damages 
for  personal  injuries  the  fact  that  the  life  of  the  injured  person 
has  Deen  shortened  cannot  be  taken  into  consideration  m  the  assess- 
ment of  damages,  except  for  the  purpose  of  showing  the  extent  of 
the  injuries  complained  of.  Richmond  Oas  Co.  v.  Baker,  600. 

2.  Action  in  Tort. — Scope  of  Dama^ges. — Proximate  Cause. — In  an 
action  in  tort  all  damages  directly  traceable  to  the  wrong  done  and 
arising  without  an  intervening  agency  and  without  fault  of  the  in- 
jured party  are  recoverable.  Coy  v.  Indianapolis  Oas  Co.,  666. 

3.  Complaint — Sufficiency  Of. —  Death  from  Failure  of  Oas  Com- 
pany to  Supply  Fuel. — Proximate  Cause. — ^A  complaint  against 
a  natural  gas  company  engaged  in  furnishing  gas,  and  which  had 
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contracted  to  supply  plaintiff  with  gas  for  fuel,  which  alleges  that 
defendant  faUed  and  refused  to  supply  plaintiff  with  ^as  during 
cold  winter  weather,  and  after  receiving  notice  from  plamtiff  of  its 
'  failure  to  supply  gas  and  of  plaintiff's  inability  to  procure  fuel  else- 
where, and  of  the  sickness  of  his  children,  and  which  alleges  that 
as  a  result  of  such  failure  plaintiff's  house  became  cold  and  his 
children  who  were  sick  took  a  relapse  from  such  sickness  and  died, 
is  sufficient  against  a  demurrer,  and  such  failure  on  the  part  of  de- 
fendant to  supply  fuel  is  held  to  be  the  proximate  cause  of  the  re- 
lapse and  death  of  plaintiff's  children.  lb. 

DECEDENT'S  ESTATES— 

Sale  of  Real  Estate  to  Pay  Debts, — Descent, — ^Where  in  an  action 
by  administrator  to  sell  real  estate  to  pay  debts,  the  wife  and 
judgment  creditors  of  one  of  the  heirs  appear  and  become 
parties  to  the  proceedings,  the  judgment  creditors  asking  that 
their  respective  liens  be  transfeired  to  the  proceeds  of  the  sale, 
and  the  wife  claiming  that  she  is  entitled  to  one-third  of  the  surplus 
of  the  proceeds,  and  it  is  agreed  in  open  court  that  the  sale  should 
take  place  and  the  rights  of  all  parties  be  transferred  to  the  f  imd, 
and  the  sale  is  accordingly  made,  and  thereafter  the  wife  dies,  her 
interest,  if  any,  in  such  fund  does  not  go  to  her  personal  representa- 
tive, but  in  accordance  with  section  2671,  Bums' K.  S.  1894,  descends 
to  her  husband.  Herrick,  Admr,  v.  Flinn,  Admr.,  £58, 

DEDICATION— 

L  Acceptance. — In  order  to  constitute  a  complete  and  valid 
dedication  of  land  to  the  public,  it  must  be  shown  that  the 
owner  of  the  land  clearly  and  unequivocally  indicated  by  his 
words  or  acts  to  dedicate  same,  and  there  must  also  be  an  accept- 
ance thereof  by  the  public. 

Steinauer  v.  City  of  TeU  City  et  al.,  490. 

2.  Revocation, — The  owner  of  lands  dedicated  to  the  public  may 
at  any  time  prior  to  the  acceptance  thereof  by  the  public  re- 
voke such  dedication.  Ih. 

8.  Town  Plat. — AcceptaTice. — Revocation. — Where  a  town  plat  did 
not  separate  a  small  triangular  lot  at  the  intersection  of  two 
streets  from  the  streets,  and  two  years  after  the  recording  of  such 
plat,  a  corrected  plat  was  made  and  recorded  which  did  reserve 
such  strip  of  lano,  the  making  and  recording  of  said  first  plat  did 
not  con£rt;itute  a  dedication  of  such  strip  of  land  to  the  public, 
where  there  was  no  evidence  that  the  owner  intended  to  dedicate 
same  to  the  public  and  no  evidence  of  an  acceptance  thereof  by  the 
public.  P>. 

DEEDS — A  particular  reference  to  lots  in  a  deed  controls  the  general 

description,  see  Real  Estate;  TolUston  Club  v.  Clough,  93, 

1.'  Delivery.  —  Parol  Agreement  to  Convey  Real  Estate.  —  A  parol 
agreement  to  convey  real  estate,  followed  by  the  signing  and  proper 
acknowledgment  of  a  deed  which  is  never  delivered,  vests  no  title 
in  the  grantee.  Rogers  et  al.  v.  Eich,  235. 

Z,  Delivery. — Where  a  g^rantor  executes  a  deed,  reserving  no  right  to 
recall  the  deed  or  alter  its  provisions,  and  delivers  it  to  a  third 

Serson  to  hold  until  his  death  and  then  deliver  same  to  grantee,  the 
elivery  thereof  as  directed  constitutes  an  effectual  legal  delivery, 
and  on  the  death  of  grantor  the  grantee  succeeds  to  the  title. 

Stout  V.  Rayl  et  al.,  379. 

3.  Validity  Of. — Delivery  to  Third  Person  for  Benefit  of  Grantee. — 
Where,  after  the  execution  of  a  deed,  the  gtantor  handed  the 
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deed  to  his  wife  saving,  '*take  it  and  keep  it  in  a  safe  place  imtil 
my  death,  then  deiiTer  it  to  B.  F.  Wells, '  endorsed  on  the  deed 
were  the  words  * 'after  my  death  this  deed  to  be  delivered  by  B.  F. 
Wells,"  and  the  wife  kept  the  deed  as  directed,  and  at  the  death  of 
grantor  delivered  same  to  B.  F.  Wells,  who,  after  having  it  re- 
corded, delivered  it  to  grantee,  such  deed  is  not  invalid  as  an  attempt 
by  grantor  to  make  a  testamentary  disposition  of  the  land  without 
the  legal  formalities  of  a  wilL  lb. 

4.  Evidence, — By  the  execution  of  a  deed  the  preliminary  contract 
is  executed,  and  any  inconsistencies  between  its  terms  and  those 
of  the  deed  are  to  be  explained  and  settled  bv  the  deed  alone. 

Smith  V.  McClain  et  cU,,  77. 

5.  Declaration  of  Party  in  Possession  of  Real  Estate, — Evidence,^ 
The  declarations  of  a  party  in  possession  of  real  estate,  showing  the 
character  of  his  possession  and  the  title  by  which  he  held  are  compe- 
tent as  evidence  against  those  claiming  under  him,  except  such 
evidence  cannot  be  given  to  sustain  or  destroy  the  record  title.    lb. 

6.  Bona  Fide  Purchaser, — Statutes  Construed,  --Under  sections  8848- 
8848  Bums'  R.  S.  1894,  the  grantee  in  a  quit-claim  deed  may  become 
a  bona  fide  purchaser  the  same  as  under  any  other  form  of  con- 
veyance, lb, 

7.  To  ChUdless  Second  Wife  by  Hittband^s  C^Odren.— Where  a 
husband  dies  intestate  leavmg  two  children  and  a  childless  second 
wife  as  his  heirs  at  law,  and  the  two  children  by  quitclaim  convey 
"all  the  right,  title  and  interest"  which  they  have  as  such  heirs  in 
a  certain  tract  of  land  to  the  childless  second  wife,  such  oonvey- 
ance  vests  in  her  a  fee-simple  title  to  the  undivided  two-thirds  in- 
terest of  the  children.  lb. 

DSIiIVEBY— Of  deed  to  third  person,  to  be  delivered  to  grantee  at 
death  of  g^rantor,  see  Deed,  2  and  3;  Stout  v.  Rayl  et  ol.,  S79, 

BEHAin) — Need  not  be  alleged  in  complaint  for  money  had  and 
received,  where  complaint  alleges  receipt  of  money  by  defendant 
for  use  of  plaintifi^  see  Assxtmpsit;  Field  v.  Brown  et  al. ,  t9S. 

DSMUB&EB— A  judgment  will  not  be  reversed  on  account  of  the 
informality  of,  see  Praotiob,  5;  CKngrich  etaL,\.  CHngrieh,  iS7. 

DESCENT  AND  DISTRIBUTION— As  to  the  heirs'of  a  childless 
second  wife,  see  Statutqby  Construction,  5;  Smith  v.  McClain 
et  aJ,,  77, 

1.  From  Childless  Second  Wife  to  Adopted  Child,^Foreed  Heirship. 
— Statutes  Construed. — An  adopted  child  under  the  provisions  of 
section  825,  R.  S.  1881  (887,  Bums*  R.  S.  1894)  is  entitled  to  inhent 
the  same  as  a  natural  child  in  lands  descending  at  the  death  of  the 
adopting  father  to  a  childless  second  wife,  which,  under  section 
2487,  R.  S.  1881  (2644,  Bums*  R.  S.  1894)  at  the  death  of  such  child- 
less second  wife  descends  to  his  children. 

Patterson  et  al,,  v.  Brouming,  leou 

2.  Adopted  Child. — Forced  Heirship. — Second  Adoption. — An  adopt- 
ed chud  of  the  deceased  husband  did  not  lose  her  right  under  sec- 
tion 2487,  R.  S.  1881  (2644,  Bums'  R.  S.  1894)  as  forced  heir  of  the 
second  wife  to  the  realty  which  descended  to  such  wife  at  the  death 
of  her  huHband  without  children  bv  her,  by  the  child's  subsequent 
adoption  by  the  man  whom  the  widow  married.  lb. 

DESEBTION— When  a  wife  by  the  cruelty  of  her  husband  is  driven 
from  their  home  the  law  makes  him  and  not  her  the  deserter,  see 
Husband  and  Wife,  2;  Porter,  Trustee,  et  al.  v.  Caylor  et  al,,  44^, 
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BIVOBCB— 

Custody  and  Support  of  Minor  ChUd.^Atta6hment  for  Con- 
tempt of  Court. — 8t<itui^  Construed, — The  oourt  may,  under  the 
proYiflions  of  seotion  1058,  Bums'  R  S.  1894  (1046,  R.  S.  1881), 
ui  decreeing  a  divoroe,  oommit  the  custody  of  a  minor  child  to  the 
mother  and  require  the  father  to  contribute  to  the  support  of  such 
child  and  upon  failure  of  the  father  to  complj^  with  such  order  of 
court  an  attachment  may  be  issued  against  him  for  contempt  of 
court.  Stonehill  v.  Stonehill,  445, 

DBTJNEABD8 — The  reformation  of  a  habitual  drunkard  is  pre- 
sumed from  the  discharge  of  his  guardian,  see  Guardiajt  and 
*  Ward,  5;  Makepeace  v.  Bronnenberg  et  al,,  £43, 
Guardian  of  habitual  drunkard  is  invested  with  all  the  powers  of 
a  guardian  of  a  minor,  see  Guardian  and  Ward.  6;  Ih. 

EASEKENT — An  executed  parol  license  may  become  an  easement 
on  the  land  of  another,  see  License,  2;  Joseph  et  al,  v.  Wild,  if 49, 

EJECTMENT— 

1.  Improvements, — Tax  Title. — ^An  invalid  tax  deed  constitutes 
a  colorable  title  under  the  provisions  of  seotion  1008,  Bums' 
R.  S.  1894,  which  will  entitle  the  holder  to  recover  in  ejectment 
for  improvements  made  by  him  upon  the  land. 

Fish  V.  BUzsser  et  ux. ,  X86, 

Z,  Plaintiff  Must  Have  Title  at  Commencement  of  Action.^ 
In  order  to  maintain  an  action  for  the  possession  of  real  estate 
the  plaintiff  must  have  title  at  the  commencement  of  the  action. 
A  finding  that  plaintiff  became  the  owner  at  a  time  prior  to  the 
commencement  of  the  action  is  not  sufficient. 

Craig  v.  Bennett,  674, 

ELECTIONS— Statutes  providing  for  contesting  elections  are  liber- 
ally construed,  see  Statutory  Construction,  6;  Tomhaugh  v. 
Qrogg,  99, 

EliECTION  OF  REMEDIES— 

1.  When  Prosecution  of  Concurrent  Remedy  is  Barred. — The  proj^ 
cution  of  one  remedy  must  either  be  pendmflr  or  have  been  prose- 
cuted to  final  determination  to  bar  or  exclude  another  concurrent 
remedy  for  the  same  right.  Cohoon  v.  Fisher^  6SS, 

2,  Estoppel. — When  a  party  joins  in  a  complaint  as  plaintiff,  and  by 
leave  of  court  dismisses  Ms  complaint  in  order  to  join  in  a  cross- 
complaint  as  a  defendant,  it  does  not  amount  to  a  conclusive  choice 
or  election  of  remedies  so  as  to  estop  him  from  becoming  defend- 
ant and  setting  up  matters  involved  in  his  cross-complaint. 

McCoy  et  al.  v.  Stockman  et  al.,  668. 

EQUITY— 

1.  Reformation  of  Mortgage. — Mutual  Mistake. — When  it  appears 
that  by  mutual  mistake  of  all  the  parties  to  a  mortgage  as  to 
a  matter  of  fact,  the  instnunent  does  not  express  their  agreement, 
a  court  of  equity  will  reform  the  instrument  by  correcting  such 
mistaka  Citizens^  National  Bank  of  Attica  v.  Judy  et  cu.,  322. 

Z,  Reformation  of  Mortgage. — Subsequent  Purchasers. — Judgment 
Creditors. — Notice. — A  mutual  mistake  of  all  the  parties  to  a  mort- 
gage may  not  only  be  corrected  against  the  mortgagor,  but  against 
subsequent  purchasers  with  notice  of  the  facts  and  against  judgment 
creditors  of  the  mortgagor  or  such  purchaser  with  notice.  lb. 
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3.  Beformatian  of  Mortgage. — MutttcU  Mistake. — Consideration.'— 
Any  oonsideration  that  will  sui>port  a  mortgage  is  sufficient  to 
entitle  the  mortgagee  to  maintain  an  action  to  correct  a  mutual 
mistake  in  the  same  against  the  mortgagor  and  those  holding  under 
hiin  as  purchasers  with  notice  and  their  judgment  creditors.        lb. 

4.  Reformation  of  Contracts. —  When  Demand  is  Necessary. — 
Where  the  only  relief  sought  is  the  reformation  of  a  deed,  mortgage, 
or  other  contract,  a  previous  demand  is  essential,  but  where,  in  ad- 
dition to  the  reformation,  a  recovery  is  demanded,  no  prior  demand 
is  necessary.  lb. 

5.  Laches. — While  equity  aids  the  vigilant,  courts  of  equity  have 
never  fixed  any  definite  or  specific  period  of  delay  that,  Uke  the 
statute  of  limitations,  will  bar  the  right  to  equitable  relief  from 
fraud  or  mistake.  lb. 

6.  When  Contract  May  Be  Reformed. — Equity  will  reform  a 
written  contract  between  the  parties  whenever,  through  mutual 
mistake,  or  mistake  of  one  of  the  parties  accompanied  by  fraud  of 
the  other,  it  does  not,  as  reduced  to  writing  correctly  express  the 
agreement  of  the  parties.  lb. 

7.  Action  to  Reform  Written  Instrument.  — Complaint. — In  an  action 
to  reform  a  written  instrument  the  plaintiff  must  set  fortii  the 
terms  of  the  original  agreement,  and  also  the  agreement  as  re- 
duced to  writing,  and  point  out  with  clearness  wherein  was  the 

mistaka  lb. 

• 

8.  Reformation  of  Mortgage. — Muttutl  Mistake. — Must  Have  Been 
Agreement  Prior  to  Execution  of  Mortgage. — ^Where  a  creditor 
Vithout  any  previous  agreement,  express  or  implied,  prepared 
a  mortgage  covering  only  a  part  of  a  debtor's  lands,  and  presented 
same  to  such  debtor,  the  creditor  believing  that  all  of  debtor's  lands 
had  been  included  in  the  mortgage,  the  debtor  not  knowing  the  in- 
tention of  the  creditor  except  as  revealed  by  the  written  instru- 
ment, executed  and  delivered  the  mortgage,  an  action  for  the  re- 
formation of  the  mortgage  on  the  ground  of  mutual  mistake  can 
not  be  maintained.  lb. 

EYTDENCE— Objections  to  the  admission  of  evidence,  not  stated  at 
.  the  time  it  is  objected  to,  cannot  be  urged  on  appeal,  see  Appeal 

AND  Error,  14;  Stout  v.  Rayl  et  al.,  S79. 
Parol  evidence  not  admissible  to  vary  the  terms  of  a  deed,  see  Deed. 

4;  Smith  v.  McClain  et  al.,  77. 
Declarations  of  party  in  possession  of  real  estate,  when  admissible. 

see  Deed,  5;  lb. 
It  is  harmless  to  reject  admissible  evidence  where  it  is  clear  that 

the  admission  thereof  would  not  have  changed  the  result,  see 

Harmless  Error,  4;  Conner  v.  Citizens*  Street  R.RCo.,  430. 
Incorporation  of  documentary  evidence  in  bill  of  exceptions,  see 

Appeal  and  Error,  7;  Boos  v.  Morgan  et  al..  111. 
On  appeal  from  an  interlocutory  order  the  Supreme  Court  will  not 

determine  the  weight  of  conflicting  affidavits,  see  Affidavit; 

Home  Electric  Light,  Etc.,  Co.  v.  Globe  Tissue  Paper  Co.,  673. 

1.  Consideration. — Parol  evidence  as  to  the  true  consideration  of  a 
deed  is  not  competent  to  defeat  the  operation  of  the  deed  as  a  valid 
and  effective  grant.  Smith  v.  McClain  et  al.,  77. 

2.  Executed  Parol  Agreement. — Contemporaneous  Written  Obtiga- 
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<ton.-— An  executed  parol  agreement  may  be  proven  even  as  against 
a  written  obligation  contemporaneous  with  the  parol  agreement. 

First  Nationci  Bank  v.  New,  411. 

3.  Criminal  Law.—OenercU  Reputation  of  Dc/endanf.— The  reputa- 
tion of  a  defendant  in  a  criminal  prosecution,  for  peace  and  quiet, 
can  be  shown  only  by  proof  of  his  general  reputation  in  that 
respect,  and  not  by  proof  of  particular  acts.     Staicup  v.  Staie,  £70. 

4.  Homicide,— Evidence. — Reputation  of  Deceased. — The  general 
reputation  of  the  deceased  for  peace  and  quiet  cannot  be  shown  in  a 
murder  trial  by  testimony  as  to  a  particular  instance  of  good  conduct. 

lb. 
{L    Custom  May  be  Shown  as  a  Fact. — A  custom  or  usage  is  a  fact  that 
may  be  stated  by  a  witness  in  the  first  instance  without  stating 
the  incidents  or  instances  within  his   knowledge  by  which  he 
became  possessed  of  the  knowledge  of  the  custom. 

Conner  v.  Citizens^  Street  R.  JB.  Co,y  4S0. 

6.  Special  Verdict. — Sufficiency  Of. — All  of  the  allegations  of  a 
complaint  are  not  required  to  be  found  in  a  speciai  verdict,  but 
it  is  sufficient  if  the  facts  found  constitute  a  cause  of  action  within 
the  allegations  of  the  complaint. 

Fuirmount,  etc..  Agricultural  Assn  v.  Downey,  SOS. 

7.  Breach  of  Marriage  Contract. — Where  in  suit  for  breach  of  mar- 
riage contract  an  answer  is  filed  calling  in  question  the  good 
character  of  the  plaintiff  before  the  time  of  the  alleged  contract, 
it  is  not  error  to  admit  in  evidence  on  the  trial  such  answer, 
together  with  depositions  taken  in  support  thereof,  even  though 
the  answer  had  been  withdrawn  before  the  commencement  of  the 
trial.  Beatty  v.  MUler,  tSl. 

8.  Examination  of  Party,— Admission  in  Evidence  of  Answers 
to  Interrogatories. — The  defendant  having  the  right  to  introduce 
in  evidence  the  answers  to  interrogatories  propoimded  to  the  plain- 
tiff in  accordance  with  section  802,  Bums'  R.  S.  1894  (359  K.  S. 
1881),  the  plaintiff  cannot  complain  of  their  introduction  on  the 
ground  that  they  were  not  the  best  evidence.  If  the  interrogatories 
were  improper  the  question  should  have  been  raised  by  a  motion 
to  reject  Combs  v.  Union  Trust  Co.,  IHistee,  688. 

9.  Examination  of  Party. —  Answers  to  Interroatories  are  Admis- 
sions.—Answers  to  interrogatories  propounded  to  a  party  in  accord- 
ance with  section  862,  Burns'  R.  S.  1894  (859  R.  S.  1881),  are  admis- 
sions of  the  party  imder  oath,  and  the  rule  that  parol  evidence 
is  not  admissiole  to  prove  the  contents  of  documents  and  other 
writings  or  other  facts  shown  by  the  decree  of  a  court  or  other 
public  record,  does  not  apply  in  all  its  strictness.  Such  admis- 
sions are  received  as  primary  evidence.  lb, 

10.  Criminal  Law. — Cross-Examination  of  Defendant. — The  defend- 
ant in  a  criminal  case,  who  becomes  a  witness  in  his  own  behalf  may 
be  asked  on  cross-examination  if  a  certain  occurrence,  not  con- 
nected with  the  crime  charged,  did  not  take  place  ;  but  the  State  is 
bound  by  his  answer,  and  ccuinot  impeach  him  upon  such  collateral 
matter.  Staicup  v.  State,  !S70. 

EXECUTION— But  one  execution  can  be  had  on  a  judgment  for 
joint  trespass,  and  such  execution  discharges  all  other  defend- 
ants, see  Trespass,  2 ;  Ashcraft  v.  Knoblock,  169. 

EXECUTOBS  AND  ADMINISTBATOBS— 

1.  Report  and  Resignation  of  Administrator,  When  not  a  Final 
Report, — An  administrator's  report  showing  a  complete  account- 
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ing  of  all  receipts  and  disbursements,  and  that  no  funds  remain 
in  nis  hands,  which  report  is  excepted  to  by  certain  claimants,  and 
is  accompanied  b^  administrator's  resignation,  is  not  a  final  report 
within  the  meamn^  of  the  statute,  but  leaves  the  estate  open  for 
further  administration.  Oreen  el  al  y.  Broum^  Admr.,  L 

2.  Sale  of  Real  Estate  Without  Petition  or  Order  of  Court. -^ A. 
domestic  executor  may  sell  real  estate  without  a  petition  or  order 
of  court  where  the  will  directs  the  sale  thereof  and  empowers  the 
executor  to  make  such  sale.  Bailey  etoLY,  Minker  et  oL,  1S9, 

Z.  Sale  of  Beal  Estate  by  Foreign  Executor, — Failure  to  FUe  Au- 
thenticated Copy  of  Appointment. — Jurisdiction  of  Subject-matter. 
— The  failure  of  the  circuit  court  to  require  a  foreign  executor  to 
file  an  authenticated  copy  of  his  appointment,  and  the  foreign  will 
to  be  allowed  and  recorded  before  granting  an  application  to  sell  real 
estate,  is  an  irregularity,  but  will  not  amount  to  such  an  error  as 
to  deprive  the  court  of  jurisdiction  over  the  subject-matter.         ib. 

XXEKFTIONS — A  purchaser  of  real  estate  which  the  vendor  could 
have  claimed  as  exempt  from  sale  on  execution,  may  maintain  an 
action  to  quiet  the  title  to  such  real  estate  if  the  same  is  com- 
menced before  the  sherifi^'s  sale,  see  QuiBTiNa  Tttlb,  2;  Mosset 
oL  v.  Jenkine  et  al. ,  689.  ^ 

1*  May  he  Waived.^^tatute8  Construed, — Under  section  715,  Bums' 
R  S.  1894,  providing  that  property  not  exceeding  $600  in  value, 
owned  by  a  resident  householder  shall  be  exempt  from  sale  on  exe- 
cution, construed  with  sections  725  and  726,  Bums'  R.  S.  1894,  pro- 
viding that  before  a  debtor  shall  receive  the  benefit  of  the  exem^on 
he  shall  make  out  and  deliver  to  the  officer  holding  the  execution  a 
schedule  of  all  his  property,  the  rights  of  exemption  granted  to  the 
debtor  is  a  personal  privile^pe  which  he  may  waive  or  claim  at  his 
election,  ana  a  failure  to  claim  the  exemption  before  sale  is  a  waiver 
of  such  right.  Ih. 

2.  Judgment  or  Execution  in  the  Hands  of  an  QfHeer  a  Lien  Unless 
Debtor  Claims  Exemption, — ^The  fact  that  the  value  of  the  property 
of  a  judgment  debtor  is  less  than  $600  does  not  relieve  such  property 
from  the  lien  of  the  judgment,  or  an  execution  in  the  hands  of  an 
officer.  lb. 

3.  Action  Against  Officer  for  Selling  Property  Exempt  from  Execu- 
tion.— Defense. — An  officer  who  is  sued  for  a  failure  to  levv  an  exe- 
cution issued  on  a  judgment  upon  contract  may  defend  on  the 
ground  that  the  debtor  was  a  resident  householder  and  his  property 
did  not  exceed  in  value  the  amount  allowed  by  law  as  exempt  from 
execution,  the  presumption  beiuR  that  the  debtor  would  have 
claimed  his  exemption  before  sale,  out  if  the  officer  makes  the  levy 
he  is  not  liable  therefor  to  the  execution  debtor  unless  such  debtor 
regularly  claims  his  exemption  before  the  sale  is  made.  lb, 

4.  Property  Set  Off  by  Officer  to  Householder  is  Free  From  Lien,— 
After  property  has  been  set  off  by  the  sheriff  under  the  exemption 
law  proviaed  by  statute,  as  exempt  from  sale  on  execution,  it  may 
be  sold  by  the  debtor  free  from  the  lien  of  the  execution  and  judg- 
ment. To. 

BZPAS88  OOMPANIES— Contract  with  railroad  company  exempt- 
ing the  latter  from  liability  for  injuries  to  its  employes,  see  Gab- 
RiERS,  2  and  3;  Louisville,  Etc.,  B.  W.  Co.  v.  Keefer.  21. 

FELLOW  SEBVANT-^Distinguished  from  vice-principal,  see  HaB- 
TBB  AND  Sbbvant,  5  and  6;  Bdberteon  v.  Chicago^  Etc*  &  &  Co., 

4S6. 
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FOBMEB  JUDJUDIOATIOK— 

Motion  to  Vacate  Judgment. — Where  at  the  same  term  of  court  at 
which  a  judgment  by  default  was  taken,  a  motion  made  to  set  aside 
such  default  is  heard  and  overruled,  the  overruling  of  such  motion 
is  a  final  judgment  and  is  a  bar  to  another  proceeding  for  the  same 
purpose.  Moore  Y,  Homer,  1887, 

FBAUl)— The  facts  oonstituting  the  fraud  relied  upon  must  be  dis- 
tinctly averred,  see  Plbadinq,  6,  7;  Ouy  et  al,  y.  Blue  et  al.,  6B9, 

Attorney  and  Client. — Excessive  Fees. — Where  an  attorney  at  law 
makes  false  statements  to  his  client  as  to  the  value  of  land  of 
which  such  client  is  an  heir,  and  as  to  the  value  of  attorney's 
fees  in  asserting  claim  against  em  adverse  claimant,  and  falsely 
states  to  such  client  that  such  adverse  claimant  has  employed  all 
the  attorneys  in  the  town,  such  client  being  uneducated  and  un- 
informed as  to  the  value  of  the  land,  and  miinformed  as  to  what 
steps  had  been  taken  in  the  premises  by  the  adverse  claimant, 
such  false  statements  on  the  part  of  the  attorney  constitute  fraud, 
available  as  a  defense  to  a  note  given  to  the  attorney  for  excessive 
fees.  Maniey  v.  Fdty,  194. 

FBSE  GRAVEL  BOABS— 

1.  Proceedings  for  Additionai  Assessment^^County  a  Proper  Party 
Plaintiff* — Xhe  county  has  such  interests  in  the  proceedings  tmder 
sections  6860,  et  seq.y  Bums'  R.  S.  1894,  for  the  reassessment  of 
lands  benefited  by  and  for  the  cost  of  constructing  a  free  gravel 
road  in  excess  of  the  estimated  cost,  as  will  entitle  the  boaoxi  of 
county  commissioners  to  be  made  a  party  plaintiff,  although  the 
cotm^  cannot  ultimately  be  required  to  bear  anyjpart  of  the  cost 
of  such  road.  Ooodwin  et  al.  v.  Boards  etc^  164> 

Z,  Construction  Of. — RecLssessment  by  County  Commissioners.'^ 
The  board  of  commissioners  of  a  county  has  the  power  to  cause  a 
reassessment  against  the  lands  benefited,-  to  cover  such  additional 
cost  of  construction  as  might  be  foimd  to  exceed  the  original  esti- 
mate, lb 

3.  Additional  Assessment  of  Benefits. — I>efenses.^ln  proceedings 
for  a  reassessment  to  cover  additionai  costs  of  construction  of  a 
free  gravel  road  there  is  no  question  open  except  the  validity  and 
amoomt  of  the  additional  assessment.  lb 

4.  Construction  Not  in  Complianoe  with  Contract — Remedy. — ^If 
a  free  xravel  road  when  completed  is  not  up  to  the  standard  con- 
tacted zor,  the  remedy  is  upon  the  contractor's  bond.  lb 

6.  C^jjeotions  to  Petition.— When  Presented.-^Statutes  Construed.'— 
Objections  to  a  petition  for  the  construction  of  a  free  gravel  road 
unaer  sections  6879-6899,  Bums'  R.  S.  1894,  that  the  same  was  not 
signed  bv  a  majority  of  the  resident  land  owners  whose  lands 
were  within  two  miles  of  the  proposed  improvement,  to  be  available 
must  be  made  prior  to  the  report  of  the  viewers, 

MiOer  et  al.  v.  Burks  et  at.,  S19. 

OAS  COMPANY— When  liable  for  injuries  sustained  by  reasen  of 

explosion  of  escaping  gas,  see  Negligbnob,  6,  7;  EichTnond  Ooa 

Co.  V.  Baker,  600. 

QJNTCKATi  DENIAL — An  argumentative  denial  if  otherwise  good 
is  sufficient  to  withstand  a  demurrer,  see  Pleading,  10;  Smith  ▼. 
MeClain  et  al.,  77. 
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Under  general  denial  defendant  may  intioduoe  proof  of  facts  inde- 
pendent of  those  alleged  in  the  complaint  and  inconsistent  there- 
with, see  Praotiob,  6;  JefferaanvUle  Water  Supply  Co.t.  Riter,  62L 

GBAVEIi  BOADS— See  Free  Gravel  Roads. 

GU  ABBIAN  AND  WABD— 

1.  Sale  by  Quardian  of  WardCs  Real  Estate,  Under  Order  of 
Court. — A  purchaser  of  lands  at  a  guardian's  sale  under  an 
order  of  the  court  which  appointed  him,  such  court  having 
general  jurisdiction  to  appoint  guardians,  who  pays  for  the  land, 
relying  in  good  faith  on  such  order  will  he  protected  in  the  title  so 
acquired,  if  the  guardian  applies  properly  the  proceeds  of  such  sale, 
although  the  court  was  without  jurisdiction  to  make  the  particular 
appointment.  Decker  v.  Feaster,  16. 

2.  Exchaflige  of  Ward! a  Lands  for  Other  Lands. — Statute  Con- 
strued.—Under  section  2528  R  S.  1881  (2692  Bums'  R.  S.  1894)  pro- 
viding that  whenever  a  better  investment  of  the  value  of  a  ward's 
resd  estate  can  be  made,  the  proper  court  may,  on  the  application 
of  the  guardian,  order  the  same  or  a  part  thereof  to  be  sold,  the 
court  may  direct  an  exchange  of  the  lands  of  the  ward  for  other 
lands.  lb. 

3.  Appointment  of  Quardian  for  Minor  Female  Whose  Hvaband 
is  Also  a  Minor. — Statute  Construed. — Section  2526,  R.  S.  1881 
(2690,  Bums'  R.  S.  1894),  which  provides  that  the  marriage  of  a  fe- 
male ward  to  a  person  of  full  age  shall  operate  as  a  legal  discharge 
of  the  guardianship  is  no  limitation  on  the  power  of  the  court  to 
appoint  a  guardian  of  the  estate  of  a  minor  female  whose  husband 
is  also  a  minor.  lb. 

4.  Action  by  Guardian  for  Injury  to  Ward— Statute  Construed. 
—Under  the  provisions  of  section  266,  R.  S.  1881  (267,  R.  S. 
1894)  the  guardian  of  an  infant  who  has  received  a  personal 
iniuiy  as  tne  result  of  a  wrongful  act  of  another,  may  main- 
tain an  action  against  the  wrongdoer  for  the  recovery  of  such 
damages  as  are  personally  sustained  by  his  ward. 

Clevelandy  etCy  R.  W.  Co.  v.  Moneyhun,  Odn,  U7. 

5.  Habitual  Drunkard.— Limitation  of  Action.— Statute  Construed. 
— ^A  habitual  dnmkard  under  guardianship  is  not  under  legal  dis- 
ability within  the  meaning  of  section  297,  Bums'  R.  S.  1894. 

Makepeace  v.  Bronnenberg  et  al.,  £4S. 

6.  Habitual  Drunkard.— Discharge  of  Guardian.— Presumption.— 
The  discharge  of  a  guardian  appointed  for  a  habitual  drunkard 
will  be  presumed  to  be  the. result  of  a  finding  in  accordance  with 
section  6745,  Bums'  R.  S.  1894,  that  the  ward  had  reformed  by 
abstaining  from  the  use  of  intoxicating  liquors.  lb. 

7.  Habitual  Drunkard.— Powers  and  Duties  of  Guardian.- The 
guardian  of  a  habitual  drunkard  is  invested  with  all  the  powers  of 
a  guardian  of  a  minor,  and  under  the  provisions  of  section  2685, 
Bums'  R.  S.  1894,  it  is  his  duty  to  appear  and  defend  all  suits  against 
his  ward.  lb. 

HABMLESS  EBJEIOB— 

1.  Jury  in  Cause  Triable  by  Court.— Where  in  an  action  on  notes, 
and  to  set  aside  a  convevance  as  fraudulent,  triable  by  the  court, 
and  the  jury,  called  to  determine  certain  questions  of  fact,  were 
instructed  to  return  a  general  verdict  as  to  the  notes,  instead  of 
being  directed  to  find  on  the  particular  questions  of  fact,  and  the 
court  disregarded  the  verdict  of  the  jiuy,  the  error  was  harmless. 

Hornbrook  v.  Powell  et  aZ.,  S9. 
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Z.  Siffearing  of  Jury  in  Oau$e  Triable  Only  hy  Court,— Where  in 
aa  action,  triable  only  by  the  oourt,  a  jury  is  called  to  determine 
certain  questions  of  fact,  and  are  erroneously  sworn  to  "well  and 
truly  try  the  cause  now  in  hearing,"  etc.,  and  the  court  in  render- 
ing judgment  disregards  the  verdict  of  the  jury,  and  makes  a  find- 
ing for  itself  on  every  (motion,  the  error,  if  any,  is  harmless,      lb 

3,  Appeal.-^Eleciicms.'^^Whexe  in  an  election  contest,  the  election 
returns  showed  that  contestee  had  received  a  majority  of  four  votes, 
it  was  harmless  error  to  exclude  evidence  tending  to  show  that 
two  of  the  votes  cast  for  the  contestee  were  illegal. 

Oroff  V.  Qlark,  69. 

4«  Evidence. — It  is  harmless  error  to  reject  admissible  evidence 
where  it  is  clear  that  the  admission  of  the  evidence  would  not  have 
changed  the  result.  Conner  v.  Citizens*  Street  R,  R,  Co.,  4S0* 

5.  Rejected  Evidence.  --The  rejection  of  proper  evidence  is  harmless 
where  other  questions  were  afterwards  put  to  the  same  witness 
in  better  form  that  elicited  all  the  testimony  that  the  rejected  ques- 
tion could  have  elicited.  lb 

6.  Overruling  a  demurrer  to  a  bad  answer  will  not  be  presumed 
harmless  unless  the  evidence  as  set  out  in  the  record  shows  that 
the  cause  was  properly  tried  and  determined  upon  Its  merits. 

Pyle  ▼.  Peyton,  90 ;  City  of  Decatur  y.  Grand  Rapide,  etc,  R.  R.  Co. 
etal,,  S77, 

7.  Error  in  sustaining  a  demurrer  to  one  paraffxaph  of  answer  is 
hannless  where  all  the  evidence  which  could  have  been  given 
thereunder  is  admissible  under  a  general  denial  which  ia  pleaded. 

JdTeraonvUle  Water  Supply  Co.  Y.Riter  et  aZ.,  691 ;  Joseph  et  al,  v. 
JVHd,  S49. 

SUSBAIH)  AHP  Wm— When  properisy  of  wife  goes  to  husband 
instead  of  personal  representatives,  see  Dbcsdent's  Estatiw; 
Herrick,  Admr,,  ▼.  Flinn,  Admr.,  968. 
The  wife  of  a  purchaser  of  lands  sold  under  a  foreclosure  of  a  me- 
chanic's lien  acquires  no  interest  in  such  lands  as  against  a  prior 
mortgagee  thereof,  see  Judioial  Saue,  1;  Vandevetnder  et  a/.,  v, 
Moore  et  aZ.,  ^ 

1.  Wife^e  Separate  Estate. — Widow  Remarrying. — Right  of  Alienor 
tion. — Descent — The  provision  of  section  2641,  Bums'  R.  S.  1804 
(3484,  R.  S.  1881),  that  if  a  widow  shall  marry  a  second  or  subse- 
quent time,  holding  real  estate  by  virtue  of  any  previous  marriage, 
and  there  be  children  alive  by  such  marriage,  she  cannot  alienate 
such  real  estate  during  such  second  or  subsequent  marriage,  does 
not  preclude  her  from  leasing  the  real  estate  for  the  period  of  her 
natural  life.  Forgy  v.  Davenport,  S99. 

Z.  Cruelty. —  Desertion. — ^When  a  wife  by  the  cruelty  of  her  hus- 
band is  driven  from  their  home,  the  law  does  not  regard  this  as 
desertion  on  her  part      Porter,  Trusteey  et  cU.,  v.  Caylor  et  al„  448. 

nCPBACHKEIfT — The  defendant  in  a  criminal  prosecution,  who  be- 
comes a  witness  in  his  own  behalf,  cannot  be  impeached  on  a  col- 
lateral matter,  see  Evidenoe,  10;  Stalcup  v.  State,  970. 

INFANT — Right  of  Action  During  Minority. — Statute  Construed. — 
An  infant  may  bring  an  action  to  set  aside  a  default  and  judg- 
ment against  him  before  he  attains  hi3  majority,  as  the  statutory 
provision  giving  infants  two  years  after  becoming  of  age  to  bring 
suit  for  c^use  of  action  accrued  during  minority  does  not  prevent 
the  bnngmg  of  actions  before  becoming  of  age. 

Vol.   146 i6  Winer,  et  aZ.,v.  Mast,  177. 
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IKJXJNCnON—An  action  will  not  lie  against  a  city  to  enjoin  the 
collection  of  a  sewer  assessment  unless  the  common  council  was 
without  jurisdiction  to  enter  into  the  contract  to  bmld  the  sewer, 
see  Municipal  Corporations,  9:  AUey  v.  City  of  Ldxinon  et  al., 
1£5. 

By  one  court  to  enjoin  the  process  of  another  of  equal  jurisdiction, 
see  Court,  1;  Scott  et  aJ,  v.  Eunner  et  cU,,  12, 

An  injunction  restraining  county  treasurers  from  collecting  taxes 
assessed  against  a  telegraph  company  does  not  prevent  an^aotion 
to  recover  the  same  in  the  name  of  the  State  imder  section  8488, 
Bums'  R.  S.  1894,  see  Telegraph  and  Telephone  Companies,  2; 
W.  U,  TeL  Co.  V.  State,  6J^ 

Will  not  lie  against  the  purchaser  of  personal  property  belonging  to 

an  insolvent  partnership,  on  the  ground  that  such  pun^iaser  is 

insolvent  and  that  the  purchase  was  made  through  an  insolvent 

partner,  unless  fraud,  or  injury  to  the  partnership  is  shown; 

OToole  et  al.  v.  Hawery,  686. 

Appeal  from  Interlocutory  Order  Overruling  a  Motion  to  Dissolve. — 
Sufficiency  of  Complaint. — A  complaint  for  injunction  first  attacked 
on  appeal  from  the  court  below  for  refusal  to  dissolve  a  temporary 
restraming  order,  need  not  make  out  a  case  which  would  entitle 
the  plaintiff  to  relief  at  all  events  at  the  hearing,  but  will  be  suffi- 
cient if  the  facts  averred  show  a  proper  subject  for  investigation 
in  a  court  of  equity. 

Home  Electric  Light,  etc.,  Co.  v.  Olobe  Tissue  Paper  Co.,  673. 

INSTKUGTIONS— Where  exception  is  made  to  the  instructions  given 
as  an  entirety,  see  Appeal  and  Error,  4;  State  v.  Bay,  600. 
When  erroneous  instruction  not  available  error,  see  Appeal  and 
Error,  17;  Board,  etc.,  v.  Bonebrdke,  Sll, 

1.  When  Not  Reviewable  on  Appeal. — ^When  it  is  not  shown  by  the 
record  that  all  the  instructions  given  b^  the  trial  court  are  in  the 
transcript,  the  refusal  of  tiiie  coiirt  to  give  certain  instructions  of- 
fered is  not  reviewable  on  appeal 

Conner  v.  Citizens  Street  R.  R.  Co.,  430. 

2.  Accident. — An  instruction  to  the  jury  that  if  plaintiff  was  in- 
juFed  as  sJle^ed  and  the  injury  was  accidental,  defendant  would 
not  be  liable,  is  not  erroneous  where  the  whole  instruction  shows 
that  the  word  "accidental"  was  used  in  the  pK>pular  sense  to  sig- 
nify something  resulting  omdesignedly  and  without  the  fault  of 
either  party.    lb. 

3.  Where  the  court  of  its  own  motion  gave  instructions  numbered  1 
to  6  and  at  the  request  of  the  plaintiff  another  set  of  instructions 
nimibered  1  to  10,  an  assignment  of  error  that  'the  court  erred  in 
giving  instructions  numbered  1  to  6  inclusive  refers  to  those  given 
on  court's  own  motion.    Boujer,  et  al.,  v.  Bower,  et  aJ.,  393. 

INTEBJtOaATOBIES  TO  JT7BT— May  be  rejected  by  the  court 

where  there  are  other  interrogatories  covering  the  same  facts,  see 

Practice,  12;  Board,  etc.,  v.  Bonehrake,  311. 

1.  When  Improper. — In  an  action  for  damages  for  personal  injuries 
the  following  interrogatory  to  the  jury,  "Was  not  said*  injury  re- 
ceived without  any  fault  or  negligence  of  the  defendant  f '  is  im- 
proper as  involving  both  the  law  and  the  facts.  lb. 
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2.  Ultimate  Condunon  of  JPVic^.— Where,  in  aa  action  against 
a  county  for  damages  for  personal  injuries  resulting  from,  a 
defective  bridge,  it  was  found  that  the  injuries  resulted  from 
the  decayed  condition  of  the  bridge,  of  which  the  defend- 
ant had  Knowledge  and  failed  to  repair,  and  that  the  plain- 
tiff had  no  knowledge  of  the  defects,  that  he  went  over  the 
bridge  slowly  and  carefully,  and  that  he  could  not  have  seen  the 
defects,  an  interrogatory  to  the  jury  calling  for  an  ultimate  con- 
clusion of  fact  as  to  plamtiff 's  contributory  negligence  is  improper. 

lb. 

3.  Special  Verdict — In  an  action  against  a  county  for  dam- 
ages for  personal  injuries  sustained  by  reason  of  a  defect- 
ive bridge,  an  interrogatory,  '*Was  not  plaintiff's  fall  and  in- 
jury occasioned  solely  by  reason  of  the  rotten,  defective  and 
doty  condition  of  the  timbers  of  said  bridge,  and  the  failure 
of  the  defendant  to  repair  the  same  ?"  does  not  submit  a  question 
of  law  to  the  jury,  and  is  not  in  violation  of  the  act  of  March  11, 
1895,  prescribing  that  each  interrogatory  to  the  jury  be  so 
framed  as  to  require  the  finding  of  but  one  fact.  Tb, 

INTEBBOGATOBIES  TO  PABT7— As  to  the  admission  in  evi- 
dence of  the  answers  to,  see  Evidenoe,  8  and  9;  Combs  v.  Union 
Trust  Co.,  Tr.,  688. 

INTOXIGATINO  LiaUOBa— 

1.  Bemonstrance, —  Right  of  Bemonstrators  to  Withdraw  Their 
Aam«r.— Under  section  9,  Acts  1895  (Acts  1895,  p.  248),  providing 
for  the  filing  of  a  remonstrance  against  the  granting  of  a  liquor 
license,  remonstrators  have  no  right  to  withdraw  their  names  from 
the  remonstirance  after  the  beginning  of  the  three  days'  period 
when  the  remonstrance  is  required  to  be  on  file, 

White  et  aJ.,  v.  Prifogle  et  a/,,  64. 

2.  Remonstrance. —  Statute  Construed, — ^Where  an  application  is 
made  to  obtain  a  license  to  sell  intoxicating  liquors  within  the  boim- 
daries  of  an  incorporated  city,  only  the  legal  voters  residing  within 
the  particular  city  ward  in  which  such  business  is  proposed  to  be 
oonducted  are  authorized,  under  section  9  of  an  Act  01  March  11, 
1895  (Acts  1895,  p.  248),  to  join  in  a  remonstrance  against  the  grant- 
ing of  such  license,  and  a  majority  of  such  voters  will  be  required 
to  defeat  the  application.  Massey  v.  Dunlap  et  cU.,  S60, 

8.  Remonsirance.  — Separate  ReTnonstrance  Must  Be  Directed  Against 
Each  Applicant. — Statute  Construed. — Under  section  9  of  Act  of 
March  11, 1895  (Acts  1895,  p.  248),  a  remonstrance  against  the  grant- 
ing of  a  license  to  sell  intoxicating  liquors  as  provided  for  by  said 
section  applies  to  some  particular  applicant,  and  does  not  author- 
ize persons  remonstrating  to  join  two  or  more  applicants  in  the  same 
remonstrance,  but  a  separate  remonstrance  must  be  directed  against 
each  applicant.  lb. 

4.  Remonstrance. — Nuiriber  of  Votes  to  Constitute  a  Majority. — 
Statute  Construed. — The  majority  of  voters  as  provided  in  section  9 
of  Act  of  March  11,  1895  (Acts  1895,  p.  248),  required  to  sign  a  re- 
monstrance against  the  granting  of  a  license  to  sell  intoxicating 
liquors  is  determined  by  the  aggregate  vote  cast  in  the  township 
for  candidates  for  the  highest  office  at  the  November  election  last 
preceding  the  filing  of  the  remonstrance,  where  an  application  is 
made  to  conduct  a  saloon  at  some  place  in  the  township  outside  of 
the  limits  of  an  incorporated  city;  but  when  the  applicant  desires 
to  obtain  a  license  to  conduct  a  saloon  in  a  ward  of  an  incorporated 
city,  then  the  majority  of  voters  is  determined  by  aggregating  the 
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Tote  of  that  partioular  ward  as  cast  at  the  last  genaral  city  election 
preceding  the  filing  of  the  remonstranoe,  for  the  highest  municipal 
office  to  be  filled  at  such  election.  lb, 

5,  Itemonatrance,  —  '•  Highest  Office,  "  —  Statute  Construed,— The 
phrase  "candidates  for  the  highest  office  at  the  last  election"  as 
used  in  section  9  of  Act  of  March  11,  1895  (Acts  1895,  p.  348),  was 
intended  by  the  legislature  to  mean  the  Governor,  if  a  Qovemor 
was  elected  at  the  last  State  election  preceding  the  filing  of  the 
remonstrance  provided  for  in  said  section,  if  the  applicant  desired 
to  obtain  a  license  to  sell  in  a  township  beyond  the  limits  of  an  in- 
corporated city;  in  the  event  a  Gk>vemor  was  not  elected  at  said 
election,  then  the  votes  cast  for  Secretary  of  State  should  be  l^e 
standard.  When  the  application  is  for  a  license  to  conduct  a  saloon 
in  an  incorporated  city,  a  majority  of  the  legal  voters  of  the  ward 
must  be  determined  by  the  aggregate  vote  oast  therein  for  mayor  at 
the  last  preceding  city  election;  and  in  the  event  no  mayor  was 
elected  at  said  election,  then  the  majority  must  be  deterznined  in 
like  manner  by  the  vote  cast  in  the  ward  for  councilman.  lb, 

6.  License, — Remontrance, — When  Uemonstrator  May  Not  WUh- 
draw  Bis  Aame.— Under  section  9,  Act  of  March  11,  1896,  provid- 
ing that,  if  three  days  before  the  regular  session  of  the  board  of 
county  commissioners  a  majority  of  the  legal  voters  shall  sign  and 
file  a  remonstrance,  the  license  shall  not  be  g^ranted,  a  withdrawal 
of  one's  name  cannot  be  made  after  the  beginning  of  tiie  third 
day  before  such  meeting,  and  a  motion  signed  hj  a  number  of 
remonstrators  and  filed  with  the  board  of  commissioners  after  such 
time,  stating  that  they  had  signed  the  remonstrance  under  "  mis- 
take and  misapprehension  "  should  be  overruled. 

Sutherland  et  al.  v.  McKinney,  611, 

JOINDSB — Of  actions  at  law  and  actions  in  eqmty,  see  Actions,  1; 
Field  V,  Brown  et  al.,  89S;  Bartlett  et  dl.  v,  Manor  et  aJ„  621, 

JUBGMBHT— A  lien  on  debtor's  real  estate  unless  the  same  is 
claimed  as  exempt,  see  ExJUfpriONg,  2,  4;  Moss  et  al,  \,  Jenkins 
etal.,  689, 

A  partner  has  no  authority  to  confess  judgment  against  his  co- 
partner, see  Partnbbbqip,  1 ;  Davenport  MiUs  Co,  v.  Chambers^ 
156. 

A  judgment  against  a  partnership  by  confession  of  one  partner  is 
valid  as  to  the  partner  confessing  judgment,  but  void  as  to  the 
partnership,  see  Pabtnbbship  1,  2;  lb. 

Where  it  is  in  excess  of  demand,  presumption  on  appeal,  see  Ap- 
peal AND  Errob,  20;  City  qf  Decatur  Y,Qrand  Bapids,  etc, 
R,  R,  Co,  et  al,  677. 

L  Failure  of  Clerk  to  Enter  on  Judgment  Docket, — ^The  lien  of  a 
judgment  on  real  estate  is  not  lost  by  reason  of  the  failure  of  the 
clerk  to  enter  same  on  the  judgment  docket,  although  such  real 
estate  has  passed  into  the  hands  of  a  bona  fide  purchaser  without 
notice  of  such  judgment.  Johnson  et  al.  v.  Schloesser,  609, 

2.  Failure  of  Clerk  to  Enter  on  Judgment  Docket, — Remedy  of 
Purchaser  of  Real  Estate.  —  Statute  Construed. —  Section  594, 
Bums'  R.  S.  1894  (584,  R.  S.  1881),  providing  that.  "Every  clerk 
neglecting  to  enter  any  judgment  or  recognizance,  as  herein 
required,  shall  be  liable  to  any  person  injured  for  the  amount  of 
damages  sustained  by  such  neglect,"  etc.,  gives  to  a  bona  fide  pur- 
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ohtMer  of  roAl  Mate,  against  which  a  judgment  lien  existed,  but 
which  the  clerk  failed  and  neglected  to  enter  on  the  judgment 
docket,  a  right  of  action  against  such  clerk  for  the  amount  of 
damages  sustained  by  reason  of  such  neglect.  lb, 

3.  Setting  Aside  Defcmlt.—VfheTe  a  judgment  has  been  taken  by 
default,  and  upon  application  of  the  defendant  the  default  is  set 
aside  and  the  judgment  opened  up  that  it  may  be  set  aside*  if  the 
defense  shall  prove  good,  such  judgment  is  preserved  as  a  lien 
pending  the  litigation,  but  is  abrogated  upon  the  entering  of  a 
decree  for  defendant,  even  though  the  decree  does  not  In  express 
terms  annul  the  original  jud^ent.  Winer  et  <tl.  t*  Jlfas^,  177» 

4.  Collateral  Attack. — Pleading. —  Ciymplaint. — An  allegation  that 
n<me  of  the  heirs  or  legatees  of  a  testator  were  made  parties  to 
the  petition  of  the  executor  to  sell  real  estate,  is  not  equivalent 
to  an  allegation  that  they  were  not  parties  to  the  proceedings  as 
disclosed  by  the  record,  essential  to  a  oomplaint  collaterally  im« 
peaching  the  decree  of  sale  upon  the  ground  that  they  had  no  legal 
notice  of  the  fiUng  of  the  petition  and  the  pendency  of  the  action. 

BaUey  et  al.  v.  Binket  et  al.,  1£9. 

5.  CoUaterai  Attack.-'^Fieading.-'Coniplaint.^'When  it  is  sought 
to  collaterally  impeach  a  judgment  for  want  of  notice  to  the 
patties  against  whom  it  is  rendered,  It  is  not  sufficient  to  allege 
generally  the  want  of  such  notice,  but  the  oomplaint  must  allege 
what  the  record  of  the  judgment  sought  to  be  impeached  discloses 
on  the  subject,  or  the  complaint  will  be  bad.  /b. 

JXmXOIAIi  8AIiX— 

1.  Bights  of  Married  Women.-^Parties,-^The  wife  of  a  purohaset  of 
lands  sold  under  foreclosure  of  a  mechanic's  lien  acquires  no  inter- 
est in  such  lands  as  against  a  prior  mortgagee  thereof,  and  in  an 
action  to  foreclose  such  mortgage  it  was  not  necessary  to  make  the 
wife  of  the  purchaser  at  the  mechanic's  Hen  sale  a  party  defenduit. 

Vandevender  et  cU.  v.  Moore  etcU,,  44, 

2h  Payment  of  Purchase-money. — An  execution  creditor  may  make 
a  vahd  purchase  of  property  without  paying  the  amount  of  the 
principal  debt  to  the  sheriff  where  in  lieu  thereof  he  receipts  the 
sheiifir  for  that  amount,  and  where  there  is  no  question  of  his  first 
right  to  the  f imd  otherwise  paid  to  the  sheriff.  Boots  v.  Bistine^  75. 

5.  Estoppel. — ^Where  a  sheriff  received  a  check  in  payment  for  a 
deed  issued  under  an  execution  sale  of  real  estate,  and  thereby 
agreed  to  accept  such  check  as  so  much  cash,  and  further 
agreed  to  hold  the  check  until  next  day  in  order  that  the  pur- 
cnaser,  as  a  junior  encumbrancer,  might  restrain  payment  to 
the  execution  creditor  the  amount  of  his  said  lien  of  such  pur- 
chase-money, but  the  sheriff  in  violation  of  his  said  a^^reement 
transferred  said  check  to  plaintiff's  attorney,  informing  him  of  the 
agreement  to  hold  the  check,  and  the  purchaser  next  day,  upon 
learning  of  the  violation  of  the  agreement  made  the  night  before, 
otdered  the  bank  on  which  the  check  was  drawn  not  to  pay  same, 
and  such  check  was  never  returned  or  tendered  to  said  purchaser, 
plaintiff  by  his  conduct  in  receiving  the  check  from  the  sheriff  with 
a  knowledge  of  the  agreement,  ratified  the  acts  of  the  sheriff  and 
is  not  entitled  to  the  remedy  provided  by  section  772,  Bums'  R.  S. 
1894  (760  R.  S.  1881),  for  recovering  -judgment  for  the  amount  at 
which  real  estate  is  sold  by  the  sheriff  on  execution. 

Sutton  V.  Baldwin,  361. 

jratlSBIOTIOM' — ^The  record  of  a  judgment  rendered  by  a  justice 
of  the  peace  must  show  affirmatively  that  jurisdiction  was  ac- 
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quired  or  the  judgment  will  be  void,  see  JusncB  of  the  Pkagb; 
Davenport  Mills  Co.  v.  Chambers,  166, 
JXTSY — As  to  swearing  jury  in  cause  triable  by  the  court,  see  Harm- 
less Errob,  2;  Hombrook  v.  PoweU,  et  a2.,  S9, 
Where  a  jury  called  to  determine  certain  questions  of  fact,  in  a 
cause  triable  by  the  court,  erroneously  brought  in  a  general 
verdict  which  was  disregarded  by  the  court  the  error  was  hann- 
less,  see  Harmless  Error,  1;  lb. 

JUSTICE  OF  THE  PEACE— 

Jurisdiction. — Unless  the  record  of  a  judgment  readeied  by  a 
justice  of  the  peace  shows  affirmatively  that  jurisdiction  was  ac- 
quired, the  same  is  void.    Davenport  MxUs  Co.  v.  Chambers,  156. 

JUSTIFICATION'— Plea  of,  in  action  for  slander,  see  Slahdbb; 

Campbell  v.  Irunn,  681. 

IiAW  OF  CASE— 

Review. — A  decision  of  the  Supreme  Court  constitutes  the  law 
of  the  case,  so  far  as  the  principle  involved  ia  applicable, 
throughout  all  stages  of  the  cause  thereafter;  this  is  true 
regardless  of  whether  the  question  arose  each  time  in  the  same 
manner.  Board,  etc.,  v.  Bonebrake,  311. 

TiEABK — ^Childless  second  wife  may  lease  real  estate  held  by  virtue 
of  a  previous  marriage  for  the  period  of  her  natural  life,  see  Hub- 
band  AND  Wife,  1 ;  Forgy  v.  Davenport,  399. 

1.  Revocation. — A  license  to  erect  an  outside  stairway  to  the  upper 
story  of  a  building  on  the  land  of  another  becomes  irrevocable  suar 
the  building  has  been  erected,  in  reliance  upon  such  license,  at  a 

-  large  expense,  without  any  other  stairway. 

Joseph  et  al.  v.  WHd,  t49. 

2.  Easement. — An  executed  parol  license  may  become  an  easement 
on  the  land  of  another  and  impose  a  servitude  on  one  estate  in  favor 
of  another.  Ih. 

LICENSE— 

1.  Revocation. — ^A  license  to  erect  an  outside  stairway  to  the  upper 
story  of  a  building  on  the  land  of  another  becomes  irrevocable  after 
the  building  has  been  erected,  in  reliance  upon  such  Uoense,  at  a 
large  expense,  without  any  other  stairway. 

Joseph  et  ai.  v.  WHd,  2^9  • 

2.  EaseTnent. — An  executed  parol  license  may  become  an  easement 
on  the  land  of  another  and  impose  a  servitude  on  the  estate  in  favor 

.  of  another.  lb. 

LIEN — Of  judgment  on  real  estate  not  lost  by  failure  of  clerk  to 
enter  same  on  judgment  docket,  see  Judombnt,  1 ;  Johnson  et  aL 
V.  Schloesser,  509. 

An  administrator  may  assert  a  lien  held  by  the  estate  against  real 
estate  which  has  been  partitioned  by  the  heirs,  the  administrator 
not  having  been  made  a  party  to  the  proceedings,  see  Partition, 
2;  Oreen  et  al.  v.  Broum.  Admr.,  1. 

A  judgment  or  an  execution  in  the  hands  of  an  officer,  a  lien  upon 
the  property  of  debtor  unless  such  property  is  claimed  as  exempt, 
see ^^EMPTIONS,  2,  4;  Moss  et  al.  v.  Jenkins  et  al.,  689. 
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Redemptioner's,  right  of,  see  Subrooatiok;  Oreen  et  aLy.Btouw 

Admr.,  1, 

Priority  Of. — The  existence  of  the  mortgage  executed  by  J. 
remaining  of  record  unsatisfied,  the  foreclosure  proceedings,  sale 
and  redemption,  together  with  the  administrators  report  disclos- 
ing the  payment  by  him  of  the  money  in  redemption  without  a  cor- 
respondmg  charge  for  moneys  received  in  repayment  of  such  re- 
demption, were  sufficient  to  disclose  the  equity  in  favor  of  the  es- 
tate against  J.'s  interest  in  the  land,  and  the  estate's  lien  would  be 
prior  to  all  liens  attaching  subsequent  to  the  redemption  by  admin- 
istrator, lb, ' 

LIMITATION  OF  ACTION— 

Taxes  and  Improvements  Paid  by  One  Occupying  Under  Tax  Deed. — 
The  right  of  action  of  an  occupying  claimant  to  recover  for  taxes 
paid  and  improvements  made  upon  l^e  land  accrues  when  he  is  ad- 
judged not  to  be  the  rightful  owner  tiiereof  and  a  recovery  of  the 
premises  awarded  to  the  plaintiff.  Fish  v.  Blasser  at  ux,,  186. 

LIQUOR  LIOSNSE— As  to  remonstrance  against  the  issuance  of» 
see  iNToxiOATiNa  Liquors,  1,  2,  3,  4,  5,  6;  White,  et  al,  v.  Pri- 
fogle,  et  al.,  64;  Massey  v.  Dunlapt  et  al,,  360;  Sutherland^  et  aL, 
V.  McKinney,  611, 

LIS  PENDENS - 

Failure  to  FUe.—Bona  Fide  Pwrcfccwer.— Where  a  decree  to  enforce  a 
vendor's  lien  has  been  reversed  on  appeal  to  the  Supreme  Court,  and 
such  reversal  has  been  entered  in  the  lower  court,  and  no  lis  pendens 
notice  having  been  filed,  one  purchasing  the  real  estate  against 
which  the  lien  is  sought  to  be  enforced,  takes  it  discharged  of  such 
lien.  Pennington  v.  Martin^  636. 

LONGHAND  KANUSCBIPT— Must  be  filed  with  clerk  before  it  is 
incorporated  in  bill  of  exceptions,  see  Appeal  and  Ebkor,  11; 
Rogers,  et  aJ.,  v  Eu^,  236;  Beatty  v.  Miller,  £31;  Malcepeace  v. 
Bronnenberg,  et  at.,  £43;  MiUer,  et  oZ.,  v.  Burks,  et  al.,  £19;  Man- 
ley  V.  Felty,  194. 

MALICIOUS  PBOSEGUnON— A  prosecuting  attorney  is  not  liable 
in  an  action  for  malicious  prosecution  for  participation  by  him  in 
procuring  an  indictment  maliciously  and  without  probable  cause, 
see  PROSEGiniNa  Attornbt,  1  and  2;  Orifflth  v.  Slinkard,  117. 

MASTEB  AND  SEBVANT— In  an  action  based  upon  negligence  it 
must  be  shown  that  the  master  was  guilty  of  the  negligence 
charged  and  that  the  servant  was  free  from  contributory  negli- 
gence at  the  time  of  the  alleged  injury,  see  Nboligbnob,  1;  New 
York,  etc.,  R.  R.  Co,  v.  Ostman,  Admx,,  46£. 

1.  Defective  Machinery. — Complaint. — In  an  action  by  an  employe 
against  his  employer  for  personal  injuries  caused  by  defective  ma- 
chinery, a  complaint  alleging  a  knowledge  both  on  the  part  of  the 
employe  and  employer  as  to  the  defect,  and  a  promise  on  the  part 
of  the  employer  to  remedy  the  same,  is  not  sufficient  to  withstand 
a  demurrer  unless  it  is  further  alleged  that  after  the  knowledge  and 
promise  on  the  part  of  the  employer,  a  reasonable  time  had  inter- 
vened before  the  accident  for  the  employer  to  have  remedied  the  de-^^ 
feet.  Bums  v.  Windfall  Mfg.  Co.,  £61. 
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2*  NdgligefiM  ofSertkmt.^A  servant  nineteen  f  earsof  age«  active  and 
intelligent,  is  guilty  of  negligence  in  stepping  over  a  revolving  shaft 
projecting  fourteen  inches  above  the  floor,  containing  projectmg  oil 
oups  and  setscrews,  instead  of  passing  out  by  either  of  two  other 
ways  which  were  generally  used,  and  were  comparatively  safe,  al- 
though he  testified  that  he  was  unaware  of  the  presence  of  the  set 
screw  or  oil  cup,  where  the  evidence  showed  that  he  had  for  nearly 
two  ^ears  worked  in  the  mill,  and  for  three  weeks  In  and  about  this 
particular  machinery,  oiling  the  shaft  at  the  point  where  he  was 
hurt  Wdbaah  Paper  Co.  v.  Webb,  SOS. 

3.  Assumed  Hazards, — ^Where  a  paper  mill  and  machinerv  was  con- 
structed and  maintained  after  approved  plans,  although  the  gear- 
ings, set  screws,  pulleys,  belts,  and  other  exposed  piurts  of  machin- 
ery might  be  randered  more  safe  by  being  ooxed,  such  extraordi- 
nary care  cannot  be  required,  and  the  usual  and  ordinary  risks  at- 
tendant upon  work  about  such  machinery  are  hasards  of  the  service 
which  are  assumed  by  the  employa  lb, 

4.  Raitroads.'-ConMbutory  Negligenee.-^A  locomotive  fireman  who. 
while  in  the  discharge  of  his  duties  as  such  fireman  was  leaning  out 
of  the  window  of  the  cab  and  looking  backward  for  signals,  struck 
his  head  against  a  cattle  chute  which  stood  13  Inches  from  the  cab 
window  and  was  killed  is  chargeable  with  a  knowledge  of  the  dan- 
gerous proximity  of  said  chute  to  a  passing  engine  and  was  guilty 
of  contributory  negligence  in  leaning  out  of  the  cab  while  passing 
said  chute,  where  it  is  shown  bv  the  special  finding  of  the  Jury  that 
he  had  been  in  the  employe  of  the  defendant  for  16  months  and  had 
passed  the  cattle  chute  twice  each  week  during  such  time  and  had 
frequently  done  switching  at  such  point  and  was  familiar  with  the 
printed  rules  of  the  company  which  enjoined  upon  the  employes  to 
take  time  in  all  cases  to  do  their  duty  in  safety  whether  at  the  time 
acting  under  orders  of  a  superior  or  otherwise. 

New  York, etc,  B,  R.  Co.  v.  Oettnan,  Admx.^  459. 

6.  Viee  Principal  and  Fellow  Servant— How  JXstinguiahed.-^ThQ 
controlling  inquiry  as  to  whether  one  is  a  fellow  servant  or  vice 
principal,  must  be  as  to  whether  the  act  or  omission  resulting  in 
mjuTy  involved  a  duty  owins  by  the  master  to  the  injured  servant 

Eooertson  v.  Chicago,  etc.,  R.  R,  Co,,  J^6. 

6.  Negligenee.^Fdlow  Servant— Complaint— -In  an  action  for  p«^ 
sonaf  injuries,  plaintiff  alleged  Uiat  ne  was  a  helper  in  defend- 
ant's shops;  that  G.,  a  machinist,  under  whose  direction  he  was 
working,  and  who  had  power  to  discharge  those  working  under 
him,  directed  plaintiff  in  a  violent  manner  and  with  profane  lan- 
guage to  lift  one  end  of  a  certain  steam  chest  cover,  said  machinist 
and  foreman  promising  to  aid  plaintiff;  plaintiff  being  excited  and 
fearing  that  he  would  lose  his  employment  and  in  reliance  upon 
the  promised  assistance  of  said  foreman,  did  lift  said  chest  cover; 
that  said  foreman  did  not  lend  him  any  aid,  and  as  a  result  of  said 
lifting  he  was  severely  strained  and  suffered  a  rupture;  that  apx)el- 
lant  well  knew  that  the  lifting  was  dangerous,  which  fact  was 
not  known  to  plaintiff;  and  defendant  knew  when  it  employed 
said  foreman  that  he  was  quick  tempered  and  passionate,  ^eld, 
that  complaint  showed  that  the  negligence,  if  any,  was  tiiat  of  a 
fellow  servant,  and  was  not  sufficient  to  withstand  a  demurrer,   lb, 

MSCHANIC'S  LIEir— 

L  Notice. — ^A  notice  of  intention  to  hold  a  mechanic's  lien  is  not 
invalid  for  failure  to  specify  when  the  work  was  done,  or  material 
furnished.  Jefferaonvme  Wafer  Supply  Co,  v.  Riter  et  al.,  6£1. 
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2,  NoHce.-^ OofUentB  Of. -^Vnder  the  statute  proriding  for  a 
meohimio's  lien,  the  notice  thereof  is  sufficient  when  it  states  the 
amount  due,  to  whom,  from  whom,  and  for  what,  and  describes  the 
premises,  and  such  notice  may  be  signed  through  the  agency  of  an 
attorney.  Jb. 


B — ^A  mutual  mistake  of  all  parties  to  a  written  Instrument 

may  be  corrected  by  a  court  of  equity,  see  Equity,  1,  2,  5,  8; 

CitixeriB*  National  Bank  of  Attica  v.  Judy  et  oZ.,  S£B, 

KOATOAOB^When  may  be  reformed  by  court  of  equity,  see 

Equity,  1,  3,  4,  8;  lb. 

1.  Pte-existing  Debt  a  Valid  Consideration.^ A  pre-existing  debt  is 
a  valid  consideration  for  a  mortgage,  but  is  not  such  a  considera- 
tion as  will  constitute  the  mortgagee  a  bona  flde  purchaser,  in  the 
sense  to  cut  oft  prior  equities.  lb. 

2«  fVe/erencea.— 'Where  a  mortgage  or  other  security  is  given  to 
secure  an  honest  debt,  and  is  in  a  bona  fide  manner  accepted  for 
that  purpose,  the  fact  that  the  giving  and  accepting  of  such  security 
may  result  in  defeating  the  claims  of  other  creditors,  affords  no 
legal  or  equitable  grounds  for  complaint  on  the  part  of  the  latter. 

Levering  et  al.  v.  Bimel  et  oZ.,  345. 

3.  Redemption.— Merger.— Inchoate  Interest  of  Wife.— 'Where  a 
mortgagee  obtains  title  to  real  estate  through  foreclosure  of  a  mort- 
gage executed  by  the  husband,  the  wife  not  joining  therein, 
and  afterward  under  Acts  of  1861  (Acts  1861,  p.  79,  2  Davis  R.  S. 
220,  2  G.  and  H.  251),  redeems  from  a  sherifrs  sale  under  fore- 
closure of  a  senior  mortgage  on  same  real  estate,  in  which  such 
wife  did  join,  by  paying  to  the  clerk  of  the  court  the  full  amount 
for  that  purpose,  the  prior  mortgagee  accepting  the  money  in  satis- 
faction thereof,  the  lien  of  the  mortgage  did  not  merge  as  to  the 
inchoate  dower  interest  of  the  wife,  but  the  redemptioner  thereby 
obtained  a  lien  on  the  wife's  interest  in  said  real  estate,  which  could 
be  divested  only  by  redemption  on  the  part  of  the  owners  or  their 
privies  against  whom  the  judgment  had  been  rendered,  and  upon 
the  failure  of  such  wife  to  redeem  within  the  year  of  redemption, 
all  interest  in  such  real  estate  was  lost  to  her  forever. 

Breediove  et  al.  v.  Austin,  694. 

HUNICIPAL  0OBFORATIOK8— 

1.  Palters  Delegated  to  Cities  by  Legislature. — Limitation  of  Pow- 
ers.— Lights  at  Street  and  Railroad  Crossings. —A  statute  empow- 
ering a  city  to  require  all  railroad  companies  to  maintain  lights 
similar  to  those  maintained  by  such  city  at  streets  crossed  by  their 
tracks,  will  authorize  the  passage  of  an  ordinance  providing  for 
electric  lights,  where  the  city  maintains  electric  lights,  but  not  for 
lights  of  the  "arc  pattern." 

City  of  ShelbyviUe  v.  Cleveland^  Etc.,  R.  W.  Co.,  66. 

2.  Ordinance  Requiring  Railroad  Companies  to  Maintain  Lights 
at  Streets  Crossed  try  Its  TrOAiks.  —  An  ordinance  requiring  rail- 
road companies  to  maintain  a  light  at  all  places  where  its  tracks 
cross  a  street  "on  the  same  schedule  plan  adopted  and  used  by 
said  city,"  and  imposing  a  fine  for  eacn  night  where  there  is  a 
failure  to  provide  the  specified  light,  is  bad  for  its  failure  to  fix 
definitely  the  times  of  lighting.  lb. 

3.  Public  Safety. — Lights  at  Railroad  and  Street  Crossings. — 
Statute  Construed,—  Section  6178,  Bums'  R.  8.  1894  (Acts  1898,  p. 
802)  authorizing  cities  to  provide  by  ordinance  for  the  security  and 
safety  of  citizens  and  others  from  the  running  of  trains  through 
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cities  by  requiring  railrocui  companies  to  keep  and  maintain  lights 
at  points  where  the  tracks  cross  a  street,  on  all  nights  that  the  com- 
mon comicil  may  direct,  does  not  authorize  the  passage  of  an  ordi- 
nance requiring  railroad  companies  to  maintain  a  hght  at  every 
street  and  railroad  crossing  whether  or  not  the  security  and  aatety 
of  the  citizens  require  it.  lb. 

4.  Exercise  of  Power  Conferred  6y  Legislature, — Where  the  power 
granted  by  the  legislature  to  a  city  is  general,  and  the  manner  of 
the  exercise  thereof  left  to  the  discretion  of  the  city,  an  ordinance 
passed  in  pursuance  thereof  must  be  a  reasonable  exercise  of  the 
power  granted.  lb, 

5.  Powers  Limited  to  Those  Granted  by  the  Legislature, — MunicipKal 
corporations  possess  such  powers  only  as  are  granted  by  the  legis- 
lature in  express  words  and  those  necessarily  or  fairly  implied  or 
incident  to  the  powers  expressly  granted,  and  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation. 

Pitttburg,  etc.,  E,  W.  Co.  v.  Town  of  Crown  Point,  421. 

6.  Statutes  Oranting  Poujers  to  a  Municipality  Strictly  Construed.— 
Any  doubt  or  ambiguity  in  the  terms  used  by  the  legislature  in 
granting  powers  to  a  municipal  corporation  is  resolved  against 
the  corporation.  lb. 

7.  Ordinances. —  When  Constitutional, —  An  ordinance  expressly 
authorized  b^  specific  and  definite  legislative  authorily  will  be  up- 
held unless  it  conflicts  with  the  constitution ;  while  an  ordinance 
which  the  municipality  seeks  to  uphold  by  virtue  of  its  incidental 
powers,  or  under  a  general  grant  of  authority,  will  be  declared  in- 
valid, unless  it  be  reasonable,  fair  and  impartial.  lb. 

8.  Toum  Ordinance  Requiring  Railroad  to  Maintain  Crossing 
Ckttes, — Statutes  Construed. — Sections  4404  and  4857,  Bums'  R  S. 
1894  (8838  and  8867,  R.  S.  1881),  do  not  authorize  an  ordinance  to 
compel  A  railroad  comi>any  to  keep,  at  its  own  expense,  a  watch- 
man and  erect  and  maintain  a  gate  on  each  side  of  the  track  at 
each  street  crossing  within  the  corporate  limits  of  a  town.  lb. 

9.  Public  Improvement. — Sewers. — Inunction, — An  action  will  not 
lie  to  enjoin  the  collection  of  a  sewer  assessment  under  sections 
4288--00,  Bums'  R.  S.  1894,  which  provide  a  remedy  by  injunction 
before  the  making  of  the  contract  and  by  appeal  in  case  a  precept 
is  issued  for  the  collection  of  the  assessment,  unless  the  common 
council  was  absolutely  without  jurisdiction  to  enter  into  the  con- 
tract for  the  building  of  the  sewer. 

Alley  V.  City  of  Lebanon  et  oZ.,  125. 

10.  Common  Council, — Public  Improvements.— Sewers. — ^Where  all 
the  proceedings  for  the  construction  of  a  sewer  and  the  making 
of  assessments  are  in  strict  compliance  with  sections  4288-4299, 
Bums'  R.  S.  1894,  a  city  council  has  jurisdiction  to  make  a  con- 
tract for  a  general  sewer.  lb. 

11.  Common  Council.  — City  Commissioners. — Public  Improvements.  — 
Sewers. — Statute  Construed. — Under  sections  4278-^75,  Bums*  R 
S.  1894,  providing  a  method  by  which  the  common  council  or 
town  board  is  guided  in  making  assessments  upon  the  property 
benefited  by  sewer  improvements,  such  council  or  town  board 
is  not  required  to  submit  the  matter  to  the  city  commissioners  for 
appraisement  of  benefits  and  damages  to  the  property  affected  by 
the  proposed  improvements.  lb, 

12.  Limitation  of  Indebtedness. — A  contract  by  a  city  for  a  fire  alarm 
system,  at  a  time  when  the  city  was  indebted  more  than  2  per  cent, 
on  the  assessed  valuation  of  its  taxable  property,  is  void  under  the 
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provisions  of  Ari.  18  of  ilie  constitution  limiting  municipal  indebted- 
ness to  2  per  cent,  of  the  value  of  the  taxable  property,  where  such 
city  had  no  money  in  the  treasury  to  pay  for  sucn  system  either  at 
the  time  the  contract  was  made  or  when  same  was  completed  and 
accepted,  although  there  were  sufficient  funds  on  hand  to  pay  for  it 
at  the  time  fixed  by  contract  for  such  payment. 

City  of  Laporte  v.  ChimeweLl  Fire  Alarm  Td.  Co.,  466, 

13.  Municipal  Indebtedness. — Where  a  mimicipal  corporation  con- 
tracts for  a  usual  or  necessary  thing  and  agrees  to  pay  for  it  an- 
nually or  monthly,  as  furnished,  the  contract  does  not  create  an 
indebt^ness  for  the  aggregate  stun  of  all  the  installments,  as  such 
indebtedness  does  not  come  into  existence  until  it  is  earned.        lb. 

14.  Municipal  Indebtedness.  —  Current  Expenses.  —When  the  cur- 
rent revenues  of  a  city  are  sufficient  to  pay  the  current  expenses 
necessarily  incurred  to  sustain  corporate  ufe,  ho  indebtedness  is  in- 
curred ;  but  a  debt  for  current  expenses  cannot  be  made  beyond  the 
constitutional  limit.  lb, 

15.  Municipal  Indebtedness. — Payaible  Out  of  a  Particular  Pund. — 
Municipal  obligations  payable  out  of  a  particular  fund,  and  for  which 
the  fund  only  and  not  the  municipality  is  liable,  are  not  within  the 
inhibition  of  Art.  13  of  the  constitution  limiting  municipal  indebted- 
ness to  2  per  cent,  of  the  value  of  the  taxable  property.  lb. 

16.  Rules  for  Chvemment  of  CommonCouncil.  —  Ordinances.  —  Re- 
peal.—  Rules  for  the  government  of  a  city  council,  presented  in 
writing  and  adopted  at  a  regular  meeting  of  such  council,  are  in 
effect  an  ordinance  and  cannot  be  repealed  on  a  mere  verbal  and 
general  motion  to  that  effect.  Smith  et  cU.  v.  Reistery  6S8. 

17.  Power  of  Common  Council  in  Declaring  What  Shall  Constitute 
a  Nuisance. — ^A  municipal  corporation  although  authorized  by  its 
charter  to  declare  what  shall  constitute  a  nuisance,  may  not  de- 
clare that  to  be  a  nuisance  which  in  fact  is  not. 

City  of  EvansviUe  et  al,  v.  Miller,  613. 

18.  Cities. — Invalid  Ordinance. — Partially  Burned  Building  Not  a 
Nuisance. — Under  section  28  of  the  act  governing  cities  having 
more  than  fifty  tiiousand  and  less  than  one  hundred  thousand  popu- 
lation as  amended  by  section  4  of  the  Act  of  March  11, 1885,  author- 
izing such  cities  to  declare  what  shall  constitute  a  nuisance,  an  or- 
dinance declaring  a  partially  burnt  building  to  be  a  nuisance  irre- 
spective of  its  actual  condition  or  location,  is  invalid.  lb, 

MUNIGIPAIj  INDEBTEDNESS— a  contract  by  a  municipal  cor- 
poration to  pay  for  an  article  in  annual  or  monthly  installments 
does  not  create  an  indebtedness,  for  the  aggregate  sum  of  all  the 
installments,  see  Municipal  Corporations  13;  City  of  Laporte 
V.  Qamewell  Fire  Alarm  Tel.  Co.,  466, 

A  contract  of  purchase  by  a  municipal  corporation  at  a  time  when 
such  city  was  indebted  beyond  the  constitutional  limit  of  two 
I)er  cent,  and  had  no  money  in  the  treasury  is  void,  although  there 
were  sufficient  funds  on  hands  to  pay  same  at  the  time  fixed  for 
payment,  see  Municipal  Corporations,  12;  lb. 

Payable  out  of  a  particular  fund  not  within  the  inhibition  of  Art. 
13  of  the  Constitution  limiting  municipal  indebtedness  to  two  per 
cent,  of  the  value  of  taxable  property,  see  Municipal  Corpora- 
tions, 15;  lb. 
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For  cutrent  expenseft,  oannot  b6  made  beyond  the  oonAtititkioiial 
limlti  see  MtmioiPAL  CoRPOttATiONS,  14;  26. 

VATXJBJLL  GAS— 

Duty  of  Oompawy  to  PumUh-^Breaeh  of  Conttadt  with  Con- 
sumer.-^Tort. — A  tiatural  gas  oompany  that  has  tfeoeived  a 
f  nuiohise  to  lay  its  pipes  in  the  streets  of  a  town  and  supply  gas 
to  the  'Citizens  thereof,  owes  a  duty  to  serve  all  persons  who  maJce 
proper  application  for  such  service^  and  comply  with  sUch  reason- 
able rules  as  may  be  fixed,  and  make  such  reasonable  compensation 
as  may  be  required ;  and  where  a  contract  has  been  entered  into 
between  such  company  and  a  consumer,  such  contract  being  but  a 
statement  of  the  reasonable  conditions  under  which  the  company 
was  required  to  perform  its  duty,  the  failure  on  the  part  of  the  gas 
company  to  perform  such  contract  is  a  tort 

Coy  Y.  IndianapotU  Chu  Co.,  SS5. 

NBGIiIG£NCE>-A  railroad  company  is  not  negligent  in  passing 
over  its  lines  cars  different  in  construction  from  those  owned  and 
used  by  Itself,  see  KAiLitOADS,  7;  LouitvQk.  etc.,  B,  W.  Co.  v. 
Bates,  Admr.,  66 J^ 
The  conclusion  of,  is  not  for  the  jury  where  a  special  vezdiot  is  re- 
turned, see  PRACTICB,  10;  Board,  ete^,  y.Bonebrdke,  311. 

1.  Master  and  Servant.  — In  an  action  based  upon  negligence  it  must 
be  shown  that  the  master  was  guilty  of  the  negligence  charged  and 
that  the  servant  was  free  from  contributory  negligence  at  the  par- 
ticular time  of  the  alleged  injury. 

New  York,  etc.,  B.  IL  Co.  v.  Ostman,  Admx.,  462, 

Z.  Railroads. — Maintaining  Cattle  Chute  in  Close  Prooeimity  to 
Sidetrack. — The  correct  standard  by  which  the  negligence  of  a  rail- 
road company  is  measured,  in  an  action  for  an  injury  to  one  of  its 
trainmen  arising  out  of  its  alleged  negligence  in  maintaining  a 
cattle  cliute  in  too  close  proximity  to  its  tracks,  is  whether  same  is 
dangerous  to  persons  operating  its  trains,  when  they  are  exercis- 
ing, under  the  particular  circumstances,  ordinary  care.  th. 

3.  Instruotion. —  Question  of  Law. — In  an  action  for  personal  in- 
juries resulting  from  alleged  negligence  of  defendant,  an  instruc- 
tion that  it  is  for  the  jury  to  determine  whether  the  acts  of  the 
defendant,  if  establi^ea,  "under  all  the  circumstances  amounted 
to  negligence,''  is  not  objectionable  as  authorizing  the  jury  to  de- 
cide a  question  of  law,  where  the  court  by  other  instructions  had 
defined  what  it  takes  to  constitute  negligence. 

Conner  y.  Citixens*  Street  RRCo.,  430. 

4.  Street  Bailway. — Pa.ssenger.-~  Contributory  Negligence. — Instruc- 
tion.— An  instruction  to  the  jury  that  a  street  car  companv,  as  a 
common  carrier,  is  bound  to  the  highest  degree  of  care  for  the 
safety  of  passengers,  and  that  such  company  is  liable  for  injuf^  to 
a  passenger  caused  by  the  failure  to  exercise  such  care,  provided 
such  passenger  was  not  guilty  of  contributory  negligence,  is  not 
erroneous  because  it  fails  to  add  an  unrequest^  charge  that  only 
ordinary  care  is  required  of  the  passenger.  Ih. 

5.  When  a  Question  for  the  Jury  and  When  for  the  Court. — Spe- 
cial Verdict.— VfYiem,  under  the  facts  disclosed  by  a  special  ver- 
dict, the  question  is  presented  either  as  to  the  negligence  of  the 
defendent  or  as  to  whether  the  plaintiff  was  without  fault,  and  two 
inferences  may  reasonably  be  drawn  as  to  either  of  such  ultimate 
facts,  the  determination  thereof  is  within  the  province  of  the  jUiy, 
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and  their  finding  will  be  aooepted  by  the  court  as  controlling;  but 
where  the  facts  found  are  such  that  the  court  can  adjudge  as  a 
niatter  of  law  that  the  injured  party  was  or  was  not  guilty  of  con- 
tributory negligence,  the  finding  of  such  ultimate  ta/ot,  whatever 
it  may  be,  will  be  disregarded  by  the  court. 

Cleveland,  etc.,  R,  W,  Co,  v.  Moneyhun,  €fdn,,  147, 
t,  0<i8  Company.--J>efective  Pipes, — ExpUmon.-^A.  gas  compajiy 
which  uses  a  cracked  and  defective  elbow  in  connecting  its  oon- 
ductiug  pipe  with  the  plumbing  of  a  dwelling  house,  which  elbow 
the  company  is  repeatedly  called  upon  to  repair  so  as  to  prevent 
the  leakmg  of  gas,  and  which  it  fails  to  repair  bv  the  removal  of 
the  elbow  or  effectually  closing  the  crack  known  to  exist,  is  liable 
for  injuries  sustaihed  by  reason  of  the  explosion  of  the  escaping 
gas,  in  the  absence  of  contributory  negligence  on  the  part  of  the 
injured  party.  Richmond  Chia  Co,  v.  Baker,  600, 

7.  Gaa  Company. —  Explosion, — Contributory  Negligence. — Where 
a  gas  company  has  been  notified  by  the  occupants  of  a  dwel- 
ling house,  of  a  defect  in  an  elbow  connecting  the  conducting 
pipe  with  the  plumbing  of  the  house,  and  sends  its  agent  to  repair 
the  same,  and  such  agent  after  professing  to  have  made  the  neces- 
sary repairs  informs  the  family  occupying  the  house  that  all  is  safe, 
and  assures  tham  that  the  odor  of  ^pas  is  from  a  gas  post  on  the 
street,  a  member  of  the  lunily  remaining  in  the  house,  who  is  in- 
jured by  an  explosion  of  the  gas,  is  not  thereby  guilty  of  con- 
tributory nagligenoa.  lb. 

8.  Defective  Bridge.  —A  person  having  no  knowledge  of  a  defect 
in  a  bridge  is  not  gmlty  of  negligence  in  passing  over  the 
same,  though  he  may  have  no  legitimate  business  requiring  him  to 
do  so.  Board,  etc.,  v.  Bonebrake,  SXl. 

9.  Injury  Received  by  Driver  on  Race  Traek,-^  Proximate  Cause. 
-^An  association  conducting  a  horse  race  is  guilty  of  negU- 
genctt  in  startinj;  a  race  of  ten  horses  on  a  track  thirty-seven 
feet  wide  at  a  time  when  another  horse  which  had  entered  the 
race  was  being  driven  on  the  track  in  an  opposite  direction  and 
was  at  a  point  within  sixty  feet  of  such  starting  place,  and  such 
negligence  was  the  proximate  cause  of  a  collision  between  the 
horses  and  vehicles  in  such  race,  and  the  injuries  resulting  there- 
from receive  by  one  of  the  drivers  thereof. 

Faimwunt,  etc..  Agricultural  Assn.  v.  Downey,  SOS. 

10.  WiUfulneas. — To  constitute  a  willful   injury  the  act   which 

S reduced  it  must  have  been  intentional,  or  must  have  been 
one  under  such  circumstances  as  evinced  a  reckless  disregard  for 
the  safety  of  others  and  a  willingness  to  inflict  the  injury  com- 
plained of.  Fisher,  Admr.,  v.  Louisville,  etc,  R.  W.  Co.,  668, 

11.  WiUfvl  KUlina. — Railroad. — A  finding  against  »  railroad  com- 
pany for  a  willful  killing  of  a  section  hand,  who  was  standing  on 
the  track,  is  not  warranted  in  the  absence  of  evidence  showing 
what  the  deceased  was  doing  at  the  time,  even  though  the  track 
was  clear  and  deceased  could  have  been  seen  from  the  cab  of  the 
engine  for  half  a  mile,  and  no  signals  were  given  of  the  approach 
of  the  train.  Id. 

mW  TBJAlr—To  be  available  on  appeal,  an  error  in  finding  of  trial 
court  should  be  assigned  as  a  reason  for  new  trial,  see  Appeal 
AND  Error,  5;  Herrich,  Admr.,  v.  Flinn,  Admr.,  £68, 

mOJLOlMOTX  LAW— See  Intoxicatino  Liquors,  1,  2,  3,  4,  6  and 
6;  White  et  al.  v.  Prifogle  et  al.,  64 ;  Massey  v.  Dunlap  et  ah,  S60  ; 
Sutherland  et  al.  v.  McKinney,  611. 
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NOTE— See  Pbomissort  Note. 

NOTICE — Of  intention  to  hold  mechanic's  lien  not  invalid  for  fail- 
ure to  specify  when  the  work  was  done  or  material  furnished, 
see  Mechanic's  Lien,  1  and  2;  JefferaonviUe  Water  Supply  Co, 
V.  Riter,  621, 

1.  SpecicU  Session  of  Commissioners'  Court, — Commencement  of 
Term  of  New  Member  of  Board  After  Notice. — ^The  board  of  county 
commissioners  is  not  dissolved  by  one  member  going  out  and  an- 
other coming  in,  and  if  the  existing  members  of  the  board  have 
proper  notice  of  a  meeting  of  the  board  to  hear  and  determine  con- 
tested election  cases,  caUeid  by  the  auditor  as  provided  by  statute, 
no  further  notice  is  required  to  be  served  on  new  members  who 
become  such  before  the  meeting.  Tombaugh  v.  Orogg,  99, 

2.  Commissioner^^  Court. — Special  Session, — Contested  Election. — 
Where  the  notice  to  the  Ixmrd  of  county  commissioners  to  meet 
in  special  session  to  try  a  contested  election  case  was  not  served, 
but  the  members  appear  at  the  time  and  place  fixed  to  try  the  same, 
thus  waiving  service  of  notice,  neither  the  contestor  nor  conteetee 
can  object  to  such  want  of  service.  lb. 

3.  Commissioners^  Court. — Special  Session, — ^Where  a  notice  to  the 
members  of  the  board  of  commissioners  to  meet  in  special  ses- 
sion states  their  names  incorrectly  or  names  the  wrong  persons, 

■  and  the  legal  members  thereof  attend,  the  special  session  will  be 
lawfuL  lb, 

4.  Commissioner^  Court — Special  Session, — Contested  Elections. — 
Statute  Construed, — When  notice  has  been  issued  to  the  board 
of  commissioners,  and  the  contestee,  as  required  by  section  4760, 
R.  S.  1881  (6316,  Bums'  R.  S.  1894),  and  the  board  of  commis- 
sioners fail  to  meet  in  such  special  session,  and  no  other  special 
session  is  called  before  the  next  regular  session  of  the  board,  such 
contested  election  case,  as  provided  in  said  notice  for  a  special  ses- 
sion, may  be  tried  at  the  regular  session  of  such  board.  lb, 

5.  The  erection  and  maintenance  for  more  than  fifteen  vears  of  an 
outside  stairway  on  the  land  of  one  person  leading  to  a  building  on 
the  land  of  another  is  sufficient  notice  of  an  agreement  between 
the  two  for  the  construction  of  such  stairway,  to  all  persons  claim- 
ing under  the  former.  Joseph  et  al,  v.  WUd,  249, 

NUISANCE — An  ordinance  declaring  a  partially  burnt  building  to 
be  a  nuisance  irrespective  of  its  actual  condition  or  location  is  in- 
valid, see  Municipal  Corporations,  17, 18;  City  ofEvansviile  et 
al.  V.  Miller,  613, 

NUNC  PBO  TUNG — Commissioners'  court  may  correct  its  records 
by  nunc  pro  tunc  entry,  see  Commissioners'  Court,  2;  Tombaugh 
V.  Orogg,  99,  • 

OBDINANCES— Rules  for  the  government  of  a  city  ooundl,  pre- 
sented in  writing  and  adopted  at  a  regular  meeting  of  such  coun- 
cil are  in  effect  an  ordinance,  and  cannot  be  repealed  on  a  mere 
verbal  and  general  motion  to  that  effect,  see  Municipal  Corpo- 
rations, 16;  Smith  et  al,  v.  Eeister,  527, 
Where  the  power  granted  by  the  legislature  to  a  city  is  general,  an 
ordinance  passed  in  pursuance  thereof  must  be  a  reasonable  exer- 
cise of  the  power  granted,  see  Municipal  Corporations,  4,  5,  6, 
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7;  City  of  ShetbymOe  v.  Cleveland,  etc.,  R.  W.  Co.,  66j  PitUburgh, 

etc,^  R.  W,  Co,  V.  Tovm  of  Crown  Point,  421, 

1.  R^al  of  Ordinance  by  Implication, — Lights  at  Street  and  Rail- 
roaa  Crossings. — A  municipal  ordinance  requiring  reread  com- 
panies to  maintain  an  electric  light  of  a  certain  specified  power  at 
each  point  where  the  road  crosses  a  public  street,  and  imposing  a 
fine  01  $50.00  for  each  violation  thereof  is  impliedly  repealed  by  a 
subsequent  ordinance  requiring  all  railroad  companies  to  provide  for 
the  safety  of  citizens  and  others  by  maintaining  electric  lights  at 
such  points  as  are  therein  specified,  and  imposing  a  penalty  of  not 
less  than  $25.00,  nor  more  than  $100.00  for  every  train  run  over  such 
crossing  where  a  light  is  not  kept  and  maintained. 

Terre  Haute,  etc.,  B,  R,  Co,  v.  South  Bend,  239, 

Z,  Repeal  of  During  Progress  of  Prosecution. — ^Where,  during  the 
process  of  a  prosecution  for  the  violation  of  a  city  ordinance  such 
ordinance  is  repealed  by  implication,  without  reservation  as  to  pend- 
ing actions  thereimder,  the  prosecution  must  fail.  lb. 

PAKTIES — The  wife  of  a  purchaser  of  lands  sold  under  foreclosure 
of  a  mechanic's  lien  is  not  a  necessary  party  in  an  action  to  fore- 
close a  prior  mortgage  on  such  real  estate,  see  Judicial  Sale,  1; 
Vandevender  et  al,  v.  Moore  etal.,  44, 

PARTITION — Objections  to  a  judgment  in  partition  of  lands  must 
be  made  by  a  motion  to  modify  such  judgment  in  the  trial  court, 
see  PBAcncB,  8;  Vandevender  et  al.  v.  Moore,  44, 

1.  Title  to  the  Real  Estate  Presumed  not  to  be  in  Isstte, — In  pro- 
ceedings for  the  partition  of  real  estate,  title  is  presumed  not  to  be 
in  issue.  Green  et  al,  v.  Brown,  Admr.,  1, 

2.  Decedenfs  Estates, — Lien. — A  decree  in  partition  procured  by 
the  heirs,  pending  the  settlement  of  a  decedent's  estate,  does  not 
preclude  the  administrator  from  asserting  liens  held  by  the  estate 
against  the  realty  partitioned,  the  administrator  not  being  made  a 
party  to  the  proceedings.  lb. 


1.  Judgment. — Confession  Of, — A  partner  has  no  authority  to  con- 
fess judgment  against  his  co-partners,  and  if  judgment  be  entered 
upon  such  confession,  it  will  be  void  as  to  them,  but  valid  as  to 
him.  Davenport  Mills  Co,  v.  Chambers,  156, 

Z.  Where  partners  are  sued  and  one  partner  files  an  affidavit  con- 
fessing judgment,  signed  by  the  firm  name,  but  which  purports  to 
be  and  is  his  affidavit,  the  judgment  is  void  as  to  the  i)artner- 
ship.  lb. 

3.  Insolvency, — Sale  of  Property  by  Partner. —  In  the  absence  of 
fraud  or  a  showing  that  injury  would  result  to  the  partnership,  an 
insolvent  partner  of  an  insolvent  partnership  may  sell  personal 
property  belonging  to  such  partnership  to  a  person  who  is  known 
to  be  insolvent.  &  Toole  et  al.,  v.  Hovoery,  685. 

PAYMENT— An  execution  creditor  may  make  a  valid  purchase  of 

property  without  paying  the  amount  .of  the  principal  debt  by 

receipting  the  sheriff  for  such  amount,  see  Jttdioial  Sale,  2; 

Boots  V.  Ristine,  75. 

Bank  Chech. — A  check  may  be  given  and  received,  by  agreement  of 
the  parties,  as  payment  of  a  debt,  and  the  debt  for  which  it  is  so 
given  is  thereby  extinguished,  and  if  the  check  is  not  paid  the  right 
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of  aotion  is  on  the  check  and  not  on  the  obligatiqp  or  indebtedness 
for  which  it  was  given.    Sutton  v.  Baldwin^  SSI. 

PEBSOVAIi  TSJTTBXSA — In  the  assessment  of  damages,  in  an  ao- 
tion for  personal  injuries,  the  shortening  of  life  is  not  taken  into 
consideration,  see  Damaqes,  1 ;  Richmond  Oas  Co.  v.  Baker,  600. 

PUBADIKG- — Sufficiency  of,  in  on  action  to  set  aside  a  judgment  for 
want  of  notice  to  the  parties,  see  Judgicisnt,  5;  Bailey  et  al.  y. 
Minher  et  a/.,  i^^, 

1.  Comj)laint, — Neee8$ary  Allegation$  in  Aotion  for  Negligence.-^A 
complaint  for  negligence  to  be  sufficient,  must  allege  the  negligence 
of  the  defendant  and  the  freedom  of  the  plaintiff  from  ne^gence. 

Baltimore^  ete.,  /2.  W.  Co,  y.  Young,  374, 

2.  Proximate  Cause.^^Complaint'^Sufficieney  Of, —  To  constitute 
a  good  complaint  in  an  action  for  negligence,  it  must  affirma- 
tively appear  from  the  facts  pleaded  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  injury.  lb. 

S,  Negligence.— Complaint — ^A  general  allegation  of  negligence  in  a 
complaint  is  sufficient  to  withstand  a  demurrer  for  want  of  facts, 
unless  the  contrary  appears  from  the  facts  pleaded. 

jLouistnUe,  etc.,  R.  W.  Co.  v.  Bates,  Admr.,  664. 

4.  Negligence. — Complaint. — Motion  to  Make  More  Sffeeifle.^Thi9 
defendant  may  by  a  motion  to  make  more  speoifio  require  plaintiff, 
in  an  action  for  personal  injuries,  to  state  tne  specific  acts  or  omis- 
sions of  the  defendant  which  constitute  the  negligence  relied 
upon.  Jb. 

5.  Master  and  Servant. — Negligence  of  Master. — Sufficiency  of  Com- 

ftlaint. — A  complaint  states  the  facts  essential  to  a  master's  liability 
or  injuries  to  his  servant  sufficiently  to  withstand  a  demurrer, 
where  it  alleges  that  the  plaintiff  was  employed  as  sawyer  in  de- 
fendant's mill;  that  when  he  had  been  at  work  tiiere  but  three  days 
it  became  necessai^  in  the  course  of  his  employment  to  pass  from 
one  part  of  the  mill  to  another;  that  near  the  passageway  along 
whicn  plaintiff  was  compelled  to  go  was  a  rapidly  revolvin^^  shaf^ 
in  which  was  a  set- screw  projecting  a  distance  of  three  inches, 
which  defendant  had  negligently  left  unguarded ;  that  in  passing 
the  revolving  shaft  the  projecting  set-screw  caught  and  so  mjured 
plaintiff's  foot  that  it  nad  to  be  amputated;  that  defendant  well 
Knew  the  defective  and  dangerous  condition  of  shaft  and  set-screw. 
but  did  not  inform  the  plaintiff  of  the  danger,  and  that  the  plaintiff 
was  without  fault,  having  no  knowledge  of  the  danger. 

Potter  T.  Knox  County  Lumber  Co.,  J 14. 

6.  Fraud. —  Necessary  Allegations  of  Fraud. — The  use  of  epi- 
thets in  a  pleading  is  not  sufficient  to  show  fraud,  but  the  facts 
constituting  the  fraud  must  be  distinctly  averred. 

Ouy  et  al.  v.  Blue  et  al.,  699. 

7.  Fraud. — Action  to  Set  Aside  Deed. — ^In  an  action  to  set  aside 
a  deed  alleged  to  have  been  procured  by  fraud  it  must  appear  from 
the  averments  of  the  complaint  that  there  was  an  intention  to  de- 
ceive and  that  in  reliance  upon  thb  facts,  with  the  use  of  ordinary 
care,  they  were  acted  upon  in  good  faith  and  the  deception  ac- 
complished to  the  prejudice  of  the  other  party.  lb, 

8.  Complaint  by  One  County  Against  Another  to  Recover  Pro- 
portionate Costa  of  Constructing  Bridge  on  Boundary  lAne.--' 
A  complaint  by  one  county  i^gainst  another  to  recover  its  propor- 
tionate share  of  the  cost  of  constructing  a  bridge  upon  the  ooimd* 
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ary  line  must  show  a  oomplianoe  with  section  2880  R.  S.  1881 
(3251,  Bums'  R.  S.  1804)  requiring  the  concurrence  of  the  boards  of 
commissioners  of  the  two  counties  on  the  question  of  public  con- 
Tenience  of  the  bridge,  and  that  both  boards  oonsidered  a  survey, 
or  plans  and  specifications  with  a  view  to  the  exercise  of  their 
judgment  upon  the  character  of  the  bridge. 

Boards  etc.,  v.  Board,  efe.,  1S8. 

9.  Amended  Complaint, — A  complaint  to  rescind  a  contract  for 
the  dissolution  of  a  partnership  on  account  of  fraud,  aUd  for 
the  appointment  of  a  receiver,  mavbe  amended  so  as  to  become 
a  complaint  for  damages  for  fraud  ailegedto  have  been  perpetrated 
by  defendant.  Cohoon  v.  Fimer,  58S. 

10.  Argumentative  Denial. — An  argumentative  denial,  if  other- 
wise good,  is  sufficient  to  withstand  a  demurrer. 

Smith  Y.  McClain  et  oL,  77. 

11.  Action  on  Note  and  Mortgage. — Sufficiency  of  Answer, —  In 
an  action  on  a  note  and  to  foreclose  we  mortgage  security,  an 
answer  alleging  that  defendent  has  fully  paid  ''all  the  notes  and 
items  charged  and  mentioned  in  the  complaint"  is  sufficient  to 
cover  the  obligations  of  both  the  note  and  tne  mortgage. 

Maniey  v.  Feity,  194. 

12.  Municipal  Corporation, —  Condemnation  of  Land  for  Street 
Purposes. —  Answer. —  Statute  Construed, —  under  section  8648 
Bums'  R.  S.  1894  (R  S.  1881,  8180),  providing  for  appeals  from  pro- 
ceedings for  the  condemnation  by  cities  of  lands  for  street  pur- 
poses, an  answer  by  appellant  objecting  to  the  amoimt  of  damages 
assessed  as  being  too  small,  and  demanding  an  increased  amount 
of  damag^  will  oe  sufficient  as  against  a  demurrer. 

City  of  Decatur  v.  Qrand  Rapids,  etc.  R.  R.  Co.  et  aZ.,  677. 

18.  Assault  and  Battery. — AnMoer  in  Justifljcation  of  Assault. — ^An 
answer  to  a  complaint  for  an  assault  and  battery  in  justification 
thereof  which  does  not  allege  any  fact  necessarily  implying  that 
the  occurrence  alleged  in  the  complaint,  and  that  set  up  and  justi- 
fied in  the  answer,  were  one  and  the  same,  is  bad. 

Pyle  V.  Peyton,  90. 

14.  Practice. — Facts  alleged  in  one  paragraph  of  a  pleading  cannot 
be  called  to  the  support  of  another  paragraph.  Ih. 

15.  Ansu^er  Out  of  Record  When  not  Brought  into  a  Subsequent 
Pleading  by  Mere  Reference  Thereto. — ^An  original  answer  which 
has  been  taken  out  of  the  record,  by  the  court  sustaining  a  de- 
murrer thereto,  cannot  be  brought  into  an  answer  to  a  supplemental 
complaint  by  merely  referring  thereto  and  adopting  the  same  as  a 
part  thereof.  Western  Union  TeL  Go.  v.  State^  54. 

16.  Infant, — Plea  in  Bar, — Plea  in  Abatement, — Decree, — ^Where, 
in  a  suit  to  forclose  a  mortgage  the  defendant  sets  up  the  fact 
of  his  infancy  at  the  time  the  note  and  mortgage  was  executed, 
such  answer,  by  whatever  name  it  may  have  been  inadvertently 
called,  is  a  plea  in  bar  and  not  in  abatement,  and  the  addition  to 
the  decree  for  the  defendant  of  the  words:  '* and  that  the  same  do 
abate  "  is  but  surplusage  and  may  be  disregarded. 

Winer  et  cU,  v.  Mast,  177. 

17.  Plea  in  Abatement. — Sufficiency  Of. — An  answer  in  abatement 
is  not  required  to  state  facts  sufficient  to  constitute  a  defense  to 
an  action,  it  is  sufficient  if  it  states  facts  sufficient  to  abate  the 
action.  Combs  v.  Union  Trust  Co.,  2V.,  688. 

Vol.  146—47 
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POOB  PEBSON— If  the  right  to  proeecute  an  action  as  a  poor  per- 
son, under  Section  260  R.  S.,  1881  (261  Bums'  R.  S.,  1894),  can 
be  extended  by  construction  to  proceedings  to  contest  a  will,  the 
contestant  would  not  by  reason  thereof  be  relieved  from  giving 
bond,  see  Wills,  14;  Harriaon  v.  Stanton  et  oZ.,  366. 
FRACTIOS — ^When  equity  will  determine  the  character  of  a  pro- 
ceeding, see  AoTiON,  2;  Field  v.  Broton  et  cU.,  293. 

Facts  alleged  in  one  paragraph  of  a  pleading  cannot  be  called  in 
support  of  another  paragraph,  see  PLEADma,  14;  Pyle  v.  Pey- 
ton, 90. 

A  proceeding  to  substitute  a  will  which  has  not  been  probated  for 
another  which  has  been  probated  involves  the  contest  of  the  lat- 
ter, and  must  be  commenced  within  three  years  after  such  latter 
will  has  been  offered  for  probate,  see  Wills,  13;  Bartlett  ef  oZ.,  v. 
Manor  et  aX„  621. 

An  answer  to  which  a  demurrer  has  been  sustained  cannot  be 
brought  into  an  answer  to  a  supplemental  complaint  by  merely 
referring  thereto  and  adopting  the  same  as  a  part  thereof,  see 
PLBADiNa,  15;  Western  Union  Td.  Co.  v.  State,  Si. 

A  will  may  be  set  aside  and  a  lost  or  destroyed  will  established  in 
one  proceeding,  see  Wills,  12;  BarfUtt  et  aZ.,  v.  Manor  et  aL,  6SL 

The  insufficiency  of  the  complaint  cannot  be  urged  on  an  appeal 
from  an  interlocutory  order  appointing  a  receiver,  see  Rbqetvkrs, 
3;  Qray  et  iix.,  v.  Oughton,  t86. 

1.  Special  Appearance. — When  Amounts  to  Oeneral  Appearance. — 
When  a  motion  is  filed  under  a  special  appearance,  to  strike  out  a 
cross-complaint  for  want  of  process  against  the  plaintiff,  and  for 
other  reasons  which  are  such  as  must  be  taken  advantage  of  by 
demurrer  or  answer,  the  filing  of  such  motion  constitutes  a  full  ap- 
pearance equivalent  to  the  service  of  process. 

McCoy  et  al.,  v.  Stockman  et  aZ.,  668. 

2.  Motion  to  Strike  Out  Cross-Complaint  for  Want  of  Sufficient 
Facts. — It  is  error  to  strike  out  a  cross-complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

lb. 

3.  Motion  to  Strike  Out  Cross-Complaint  on  the  Qrouud  thcU  Com- 
plainants are  not  AU  Parties  to  the  Action. — Where  a  motion  is 
made  to  strike  out  a  cross-complaint  in  which  several  defendants 
join,  on  the  ground  that  some  of  them  are  not  properly  pu-ties  to 
the  action,  it  is  not  error  to  refuse  to  strike  out  such  a  motion  when 
such  objection  does  not  apply  to  all  the  parties.  Ih. 

4.  Correction  of  Riding  in  the  Formation  of  Issues. — Where  a  ruling 
upon  the  formation  of  the  issues  is  wrong  it  may  be  corrected  by 
the  court,  but  it  must  be  done  at  such  time  and  in  such  manner 
as  not  to  prejudice  the  rights  of  the  pleader. 

Field  V.  Brown  et  al. ,  S9S ;  Cftngrich  et  aJ.,  v.  Oingru^  tt7. 

5.  Informal  Demurrer, — ^A  judgment  will  not  be  reversed  on  appeal 
on  account  of  the  inf  ormalitv  of  a  demurrer  which  was  sustamed 
to  an  iniufficient  answer  to  which  it  was  addressed.  Ih. 

6.  Admission  of  Evidence  Under  General  Denial. — ^The  defend- 
ant, under  the  general  denial,  is  not  confined  to  negative  proof  in 
denial  of  the  facts  stated  in  the  complaint,  but  may  introduce  proof 
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of  facte,  independent  of  those  alleged  in  the  complaint  and  incon- 
sistent therewith.         JeffersonviUe  Water  Supply  Co,  v.  Riter,  621. 

7.  City  Ordina/ice.-^Overruling  a  demurrer  to  an  answer  setting 
up  the  invalidity  of  an  ordinance  is  in  effect  holding  the  ordinance 
invalid.    City  of  Shdbyville  v.  Cleveland^  etc.,  R  W.  Co.,  66, 

8.  Partition. — Objections  to  a  judgment  in  partition  of  lands  setting 
off  the  portion  of  one  party  without  any  adjudication  as  to  the 
rights  of  the  other  parties  must  be  made  by  motion  to  modify  such 
judgment  in  the  trial  court.     Vandevender  v.  Moore,  et  aJ,,  44. 

9.  Waiver. — When  a  demurrer  to  the  answer  is  sustained  and  an 
amended  answer  is  filed,  error  is  waived  as  to  sustaining  of  de- 
murrer.   Davenport  Mills  Co.  v.  Chambers,  156, 

10.  Conclusion  of  Negligence. — Special  Verdict. — The  concluison  of 
negligence  is  not  for  the  jury  where  a  special  verdict  is  returned. 

Board,  etc. ,  v.  Bonebrake,  311. 

11.  Special  Verdict, — Improper  Findings. — Improper  findings  in  a 
special  verdict  do  not  defeat  the  verdict  but  should  be  disre- 
garded,   lb. 

1Z,  Interrogatories  to  Jury,  When  May  BeRey'ected  by  Court. — It  is 
not  error  for  the  court  to  reject  interrogatories  proi)ounded  to  the 
jury,  where  there  are  other  interrogatories  covering  the  same 
facts.    lb, 

PBESUMFTIOIf — ^All  reasonable  presumptions  and  intendments 
must  be  made  to  sustain  a  general  verdict,  see  Appbal  Ain> 
EsaoR,  19;  Central  Union  Telephone  Co.  v.  Fehring,  189. 
That  pleadings  have  been  amended  to  conform  with  proofs,  see 
Appeal  ajsd  Ebros,  20;  City  of  Decatur  v.  Orand  Rapids,  ete.^ 
R.R.Co.etal.,677. 

FBOMISSOBT  NOTE— 

Paj^men^.— Defendant  executed,  as  surety,  a  promissory  note  payable 
to  a  certain  bank  pursuant  to  an  agreement,  that  in  the  event  de- 
f aidant  assigned  ix>  the  bank  a  certain  judgment  owned  by  him  he 
should  be  relieved  of  all  liabilty  on  the  note.  On  the  death  of  the 
maker  of  the  note  it  was  filed  and  proven  as  a  claim  against  his  es- 
tate and  defendant  in  concordance  with  his  agreement  assigned  the 
judgment  held  by  him  to  the  bank.  A  receiver  thereafter  ap- 
pointed for  the  bank  sold  all  accounts,  notes  and  choses  in  action 
of  the  bank.  Heldj  that  the  note  had  wholly  ceased  to  be  an  asset 
of  the  bank  before  the  appointment  of  a  receiver. 

First  National  Bank  v.  New,  411. 

PBOSECtrnNG  ATTORNEY-* 

1.  Not  Liable  for  Malicumsly  Procuriny  '  Indictment,— -A  prosecu- 
ting attorney  is  ,not  liable  in  an  action  for  malicious  prosecution 
for  participation  by  him  in  procuring  an  indictment  maliciously 
and  without  probable  cause.  Orifflth  v.  Slinkard,  117, 

Z.  Reading  in  Open  Court  a  False  Indictment. — Not  Defamation. 
— The  reading  by  the  prosecuting  attorney,  in  open  court  to  the 
officers  thereof  and  in  the  hearing  of  others,  of  an  indictment, 
even  though  it  be  false  and  inproperly  procured,  is  privileged  and 
cannot  be  the  foundation  of  an  action  for  defamation.  lb, 

PEOXIMATE  CAUSE — In  an  action  for  negligence  it  must  affirm- 
atively appear  from  the  facts  pleaded  that  the  negligence  of  the 
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defendant  was  the  prozunate  cause  of  the  injury,  see  Plbadino, 
2;  Baltimore,  etc.,  R.  W,  Co,  v.  Young,  S7J^ 
Starting  a  race  of  ten  horses  on  a  race  track  when  a  horse  which 
had  been  entered  in  such  race  was  being  driyen  in  an  opposite 
direction  at  a  point  within  60  feet  of  such  starting  point  was  the 
proximate  cause  of  a  collision  and  the  injuries  resulting  there- 
from, see  Nequoenoe,  9;  Fairmount^  etc.,  AgricuUurdl  As^n  v. 
Downey,  SOS, 

FUBIilG  LANDS— 

Description  Of. — The  boundaries  of  lots  patented  by  the  United  States 
as  numbered  lots  of  their  respective  sections,  cannot  extend  beyond 
the  boundaries  of  the  sections  themselves. 

ToUestcm  Club  v.  Clough,  93. 

QUIETING  TITLE^ 

L  Sufficiency  of  Complaint, — Where,  in  an  action  to  quiet  title 
to  certain  land  consisting  of  several  parcels,  the  allegation 
in  the  complaint,  '*That  the  defendant  claims  some  interest 
therein  adverse  to  the  plaintiff's,  which  claim  is  without  right  and 
unfounded,  and  a  cloua  upon  plaintiff's  title,"  sufficiently  diarges 
adverse  and  unfounded  claim  by  defendant  lb. 

Z,  Lands  Exempt  from  Sale  on  Execution. — When  Action  Must  he 
Commenced, — A  purchaser  of  real  estate  which  the  vendor  could 
have  claimed  as  exempt  from  sale  on  execution,  may  maintain  an 
action  to  quiet  the  title  to  such  real  estate  if  the  same  is  com- 
menced before  the  sheriff's  sale.       Moss  et  oL  v.  Jenkins  et  cd,,  689. 

QUIT-CLAIK  DEED— Grantee  may  become  a  bona  fids  purchaser 
same  as  under  any  other  form  of  oonyeyaiice,  see  Dbed»  6  and  7; 
Smith  V.  McClain,  et  al,,  77. 

BAILBOADS — A  railroad  company  cannot  by  contract  with  passen- 
ger protect  itself  from  liability  resulting  from  its  negligence,  see 
Carriers,  1;  Louisville,  etc,  R.  W.  Co.  v.  Reefer,  SI. 

A  town  cannot  by  ordinance  oompel  a  railroad  company  to  main- 
tain a  watchman  at  street  and  railroad  crossing,  see  Municipal 
Corporation,  8;  Pittsburgh,  etc.,  R.  W,  Co,  v.  ToumofCroum 
Point,  J^l, 

A  railroad  company  carrying  goods  for  an  express  company  under 
special  contract  is  a  private  and  not  a  common  carrier,  see  Car- 
riers, 2.     Louisville,  etc.,  R,  W,  Co.  v.  Reefer,  £1, 

As  to  power  of  city  to  require  railroad  companies  to  mf^intain  lights 

at  street  and  railroad  crossings,  see  Municipal  Corporations,  1, 

2,  3, 4;  City  of  Shelbyville  v.  Cleveland,  etc.,  R.  W,  Co.,  66, 

L  Duty  as  to  Notice  of  Whereabouts  of  Work  or  WHd  Trains. — 
A  railroad  company  operating  a  single  track  road,  owes  no  duty  to 
its  employes  upon  its  regular  trains  to  adopt  a  rule  requiring  notice 
to  be  given  to  such  employes  of  the  whereabouts  of  work  or  wild 
trains,  in  .addition  to  a  rule  printed  with  time  table  of  all  regular 
trains,  requiring  the  conductors  and  enginemen  of  all  work  or  wild 
trains  to  keep  their  trains  out  of  the  way  of  all  regular  trains,  and 
in  no  case  to  occupy  the  main  track  of  the  road  within  ten  min- 
utes of  the  time  of  any  regular  train. 

Terre  Haute,  etc. ,  R.  R.  Co.  v.  Becker,  Admx. ,  20i. 

Z.     Presumption  that  Employes  Will  Discharge  Their  Duty. — A  rail- 
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road  company  has  a  right  to  presume  that  its  servants  in  charge 
of  a  work  tram  will  discharge  their  duty  as  provided  by  a  rule  re- 
quiring them  to  keep  out  of  the  way  of  all  regular  trains,  and  is 
exempt  from  liability  for  injuries  resulting  from  a  violation  of  the 
rule  by  an  employe  when  the  injury  is  the  direct  or  proximate 
cause  of  such  violation.  lb, 

3.  Must  Furnish  RecLsoruMy  Safe  Cars  and  Other  Applianees. — In- 
spection,— It  is  the  duty  of  a  railroad  company  to  exercise  ordinary 
care  in  furnishing  reasonably  safe  cars  and  other  appliances,  and 
also  to  exercise  ordinary  care,  by  inspection  and  repair,  to  keep 
them  in  reasonably  safe  condition,  so  as  not  to  unreasonably  ex- 
pose its  emloyes  to  unknown  and  extraordinary  hazards. 

Louisville,  etc.,  B,  W,  Co,  v.  Bates,  Admr.,  664. 

4.  Not  Required  to  Furnish  Cars  and  Appliances  that  are  Abso- 
lutely Safe. — A  railroad  company  is  not  required  to  furnish  cars  or 
appliances  that  are  absolutely  safe,  or  to  maintain  them  in  that 
condition.  The  company  is  not  an  insurer  of  the  safety  of  the 
employes,  against  in j  ury .    lb. 

5.  Impracticable  or  Unreasonable  Tests  of  Cars  and  Applianees 
Not  liequired. — A  railroad  company  is  not  required  to  resort  to 
tests  of  cars  and  other  appliances  that  are  impracticable,  or  imrea- 
sonable  and  oppressive,  or  which  would  be  incompatible  with  tiiie 
proper  furtherance  of  its  business.    lb. 

6.  Duty  as  to  Inspection  of  Foreign  Cars. — ^The  duty  of  a  rail- 
road company  as  to  foreign  cars  received  in  regular  course  of  busi-^ 
ness  for  transportation  over  its  lines  is  that  of  exercising  ordinary 
care  in  inspecting  the  same  to  see  if  they  are  in  reasonably  safe . 
condition  of  repair,  and  if  found  to  be  out  of  re^iair,  to  put  them  in 
a  reasonablv  safe  condition  of  repair,  or  notify  its  employes  of  the 
condition  of  such  cars.  A  greater  degree  of  care  would  be  required 
if  such  cars  were  old  or  obviously  defective.    lb. 

7.  Receiving  Cars  of  Different  Construction. — Negligence. — ^A  rail- 
road company  is  not  negligent  in  receiving  and  passing  over  its 
lines  cars  different  in  construction  from  those  owned  and  used  by 
itself,  if  the  same  are  not  out  of  repair,  or  in  such  a  defective  con- 
dition as  can  be  discovered  by  ordinary  care.   lb. 

8.  Inspection  of  Foreign  Car.— Special  Verdict. — In  an  action  against 
a  railroad  company  for  the  death  of  a  brakeman  caused  by 
an  unknown  defect  in  the  couplings  of  a  forei^  car,  a  special 
verdict  found  that  tiie  couplings  were  apparently  in  proper  position 
and  in  good  repair,  that  the  defects  were  not  observable,  and  that 
deceased  had  no  notice  or  reason  to  think  said  couplings  were  in 
any  way  out  of  repair.  It  was  further  found  that  the  railroad  com- 
pany maintained  a  resident  car  inspector  whose  duty  it  was  to 
inspect  all  cars  before  placing  them  in  trains  of  said  company  at 
said  station ;  that  said  inspector  made  a  hurried  and  superficial  t^st 
without  tools,  such  test  not  occupying  to  exceed  five  minutes,  by 
which  inspection  the  defects  were  not  discovered;  that  to  have 
made  an  efficient  and  proper  inspection  and  examination  would 
have  required  fifteen  mmutes;  and  wdth  no  other  inspection  said 
car  was  ordered  into  said  train.  That  the  defective  condition  of 
said  couplings  could  easily  have  been  discovered  by  a  reasonable 
and  ordinary  inspection  thereof  by  said  inspector  if  competent  to 
make  the  same,  and  that  the  evidence  did  not  show  said  inspector 
to  have  been  competent.  Held,  that  the  facts  found  failed  to  show 
that  the  inspection  was  not  made  in  the  usual  and  ordinary  manner 
and  was  not  such  as  the  requirements  and  exigencies  of  commerce 
will  permit.  lb. 
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9.  Presumption  as  to  Car  Inspector's  Comjpeteney.^X  railroad 
company'  is  not  required  to  prove  that  its  car  inspector  was  "suffi- 
ciently skilled  and  competent"  to  act  at  a  particmar  placei  Ck>m- 
petenoy  will  be  presumed  until  the  contrary  is  shown.  Ih. 

10.  Duty  of  Passenger. — It  is  the  duty  of  one  about  to  take  passage 
on  cars  to  ascertain  for  himself  whether  the  rules  of  the  carrier 
will  permit  a  stop  at  a  particular  point  where  he  may  desire  to  get 
off.  Conner  v.  Citizens'  Street  ILE,Co.^  j^O. 

11.  Rules  for  Protection  of  Employes^-^lt  is  the  duty  of  a  railroad 
company  to  adopt  and  enforce  suitable  rules  or  regulation  for  the 
protection  of  employes  and  the  company  is  not  liable  for  injuries 
resulting  from  the  violation  thereof. 

Terre  Haute,  etc.,  R,  B,  Co.  v.  Becker,  Admx,,  tO$. 

RAXL&OAD  cBossnrc^ 

Failure  to  Qive  Signals  at  Crossing.^CoUision,—Procrimate  CoMse. 
— Sufficiency  of  Complaint, — ^A  complaint,  for  personal  injuries 
received  at  a  railroad  crossing  b^  reason  of  the  failure  of  de- 
fendant to  give  signals,  which  fails  to  allege  ^at  plaintiff  could 
have  beard  the  signals  if  given,  or  that  if  he  had  heard  them 
before  going  upon  the  track  he  could  have  avoided  the  col- 
lision, is  bad  for  its  failure  to  alleg:e  that  the  injury  was  due 
to  the  omission  of  defendant  to  give  signals. 

BaltimorCf  etc.,  B.  W.  Co,  v.  Young,  374. 

BiATB^As  to  sufficifinoy  of  affidavit  and  information,  see  Criminal 

Law,  5;  State  v.  Duggins,  4£7. 

BXAL  fiSTATB^Sale  of  by  guardian,  see  Guabdxar  abd  Wabd,  1, 

2;  Decker  v.  Fessler,  16. 

Description  in  Deed  of  Conveyane€.-^Jn  a  description  of  real  estate  as 
*'The  S.  half  (or  lots  1,  3,  8  and  4),  Sec  dO,"  the  particular  reference 
to  lots  control  the  general  deMription. 

ToUeston  Club  ▼.  Ckmgh,  9S. 

BECXTVlfiXUI— 

1.  Sufficiency  of  Petition. — Mortgage. — A  petition,  subsequent  to  a 
personal  judgment  and  decree  of  foreclosure  of  a  mortgage,  for 
the  appointment  of  a  receiver  of  the  rents  and  profits  of  the  real 
estate  is  sufficient,  where  such  petition  discloses  that  the  property 
Is  inadequate  to  secure  the  debt,  that  the  debtor  is  insolvent,  that  the 
mortgagors  do  not  occupy  the  property,  and  that  the  security  is  in 
peril  from  the  lapse  of  insurance  and  the  maturity  of  taxes. 

Harris  et  ux.  v.  United  States  Savings^  etc.,  Co.,  t65. 

7m  Mortgag€.^Debtor's  Right  of  Exemption. — ^Where  a  decree  for 
the  foreclosure  of  a  mortgage  has  been  procured,  the  right  of  the 
debtor  to  exemption  of  the  rentals  of  the  mortgaged  property  is  no 
objection  to  the  appointment  of  a  receiver  of  rents  upon  a  showing 
that  the  debtor  is  insolvent  and  the  security  inadequate,  where  the 
order  directs  the  receiver  to  apply  the  rentals  to  insurance  and  taxes, 
and  to  retain  the  balance  subject  to  the  future  order  of  the  court 

Ih. 

3.  Interlocutory  Order.Suffldency  of  Comptatnl— On  an  appeal 
from  an  interlocutory  order  appointing  a  receiver,  the  insufficiency 
■of  the  complaint  cannot  be  urged,  as  the  complaint  in  all  respects  is 
still  pending  in  the  trial  court  subject  to  amendment. 

Gray  et  tuc.  v.  Oughton,  285. 

4.  Appointment  Of .— ''Where  2k  receiver  is  appointed  in  open  court 
in  the  presence  of  the  parties  in  interest  without  objection  or  exoep- 
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tion,  the  legality  of  such  appointment  cannot  afterwards  be  rai8e4 
by  a  motion  to  set  it  aside,  nor  by  a  motion  for  a  new  triaL         lb. 

BJSCORD — A  bill  of  exceptions  containing  the  evidence  signed  by 

the  judge  and  entered  in  order-book  in  term  time  is  part  of,  see 

Appeal  and  Error,  9;  Barber  et  al.  v.  Barber  et  aZ.,  390. 

Bill  of  Exceptions, — Interlocutory  Order. — In  an  appeal  from  an 
interlocutory  order  overruling  a  motion  to  dissolve  an  injunction, 
the  complamt,  answers,  and  interlocutory  order  belong  to  the 
record  proper  without  a  biU  of  exceptions. 

Home  Electric  Light,  etc,  Co,  v.  Olobe  Tiesue  Paper  Co.,  67S. 

BEDEMPTION— Where  a  mortgagee  obtains  title  to  real  estate 
through  foreclosure  of  a  mortgage  executed  by  the  husband  and 
afterward  redeems  from  a  sheriff's  sale  under  a  f orclosure  of  a 
senior  mortgage  on  same  real  estate,  executed  by  husband  and 
wife,  the  redemptioner  thereby  obtains  a  lien  on  the  wife's 
interest  in  said  real  estate,  and  upon  the  failure  of  such  wife  to 
redeem  within  the  year  of  redemption  all  interest  in  sooh  real 
estate  is  lost  to  her  forever,  see  Mortoaqr,  3;  Breedlove  et  aL 
y.  Austin,  694. 

BE70BMATI0K  OF  INSTBUMENT&— When  demand  is  neces- 
sary, see  Equttt,  4;  Citizentf  Natumal  Bunk  of  Attica  ▼.  Judy  et 
al.,  322. 
When  equity  will  reform  a  mortgage,  see  Egtrrrr,  1,  5,  6»  8;  Jb. 

BBKON8TRANCE — Against  the  granting  of  a  license  to  sell  intoxi- 
cating liquor  must  apply  to  a  particuUur  applicant,  see  Intoxioa- 
ung  Liquor,  3;  Massey  v.  Dunlap  et  al. ,  3S0. 

Only  legal  voters  of  township  or  ward  entitled  to  remonstrate 
against  the  granting  of  a  license  to  sell  liquor,  see  iNTOXiOATiNa 
Liquor,  Z;  lb. 

When  remonstrant  may  not  withdraw  his  name  from  remonstrance, 
see  iNTOXiOATiNa  Liquor,  1,  6;  White  v.  Prifogle  et  al.,  64, 

BBFUTATIOK — Cannot  be  shown  by  proof  of  particular  acts,  see 
EviDENGB,  3,  4;  Stcdcup  v.  State,  270. 

BEVOCATION — Dedication  of  lands  to  the  public  may  be  revoked 
prior  to  the  acceptance,  see  Dedioation,  2,  3;  SteinaiUT  v.  City  of 
Tell  City  et  al.,  490. 


L  Relocation  of  School  BuUdifig. — Power  of  Township  Trustee,^ 
Statute  Construed.Sec!tioiia  5920,  a,  b  and  c.  Bums'  R.  S.  1894, 
providing  that  the  change  of  site  and  removal  of  school  building 
must  be  done  by  petition  to  county  superintendent  signed  by 
township  trustee  ana  a  majority  of  the  patrons  of  the  school  where 
the  building  is  located,  takes  away  the  discretion  hitherto  exer- 
cised by  township  trustees  under  section  4444,  B.  S.  1881,  in  the 
matter  of  the  removal  and  relocation  of  the  site  of  a  public  school 
building.  Kessler,  Tr. ,  v.  State  et  al. ,  221. 

2.  Moving  School  Building. — Erection  of  New  Building  on  New 
Site.— Statute  Construed. — Sections  5920,  a,  b  and  c.  Bums'  R.  8. 
1894,  must  be  construed  as  applicable  alike  to  cases  where  it  is  de- 
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aired  to  build  a  new  schoolhouse  in  a  new  location,  aa  it  is  to  the 
mere  removal  of  a  schoolhouse  to  a  new  location.  lb. 

SEWEBS— A  city  council  has  power  under  sections  4288-4299  Bums' 
R.  S.  1894  to  make  a  contract  for  a  general  sewer,  see  Municipal 
Corporations,  10;  Alley  v.  City  of  Lebanon  et  cU,,  125. 
The  common  council  may  make  assessments  against  property- 
owners  for  sewer  improvements  without  submitting  same  to  the 
city  commissioners,  see  Municipal  Corporations,  U;  lb. 


Plea  in  Justification, — Bequiaites  Of, — In  a  civil  action  for  slan- 
der the  plea  or  answer  of  justification  must  affirmatively 
show  that  the  plaintiff  is  guilty  of  the  offenses  imputed  by  tiie 
words  set  out  in  the  complaint,  and  that  they  were  true  in  the 
sense  in  which  they  were  averred  to  have  been  spoken  by  the  de- 
fendant. A  mere  reiteration  of  the  slanderous  words,  witii  an 
averment  that  they  are  true,  is  not  sufficient. 

Campbell  v.  Irwin,681. 

SPECIAL  AFPEABANCE— The  filing  of  a  motion  under  a  special 
appearance  to  strike  out  a  cross-complaint  for  want  of  process 
against  the  plaintiff,  and  for  other  reasons  which  are  such  as 
must  be  taken  advantage  of  by  demurrer  or  answer,  constitutes 
a  general  appearance,  see  Praotioe,  1;  McCoy  et  al.  v.  Stock- 
man et  al, ,  668. 

SPECIAL  FINDINGS— Not  necessary  that  there  be  a  finding  as  to 

all  allegations  of  complaint,  see  Evidengb,  6;  Fairmount,  etc. 

Agricultural  Asen.  v.  Downey,  503. 

Omissions  therefrom  of  any  fact  essential  to  support  the  judgment 

below,  see  Appeal  and  Error, ,18;  Cleveland,  etc.,  R.  W.  Co.,  v. 

Moneyhun,  Odn.,  147. 

1.  Nothing  Added  by  Inference. — Nothing  can  be  added  to  a  special 
finding  of  facts  by  inference  or  intendment. 

Craig  v.  Bennett,  574. 

Z.  Law  and  Fact— Cannot  Aid  Each  OfAer.— The  statement  of  a 
fact  or  facts  in  the  conclusion  of  law  cannot  make  the  special 
finding  good  which  fails  to  find  such  fact  or  facts.  lb. 

3.  When  map  be  Disregarded. — Special  findings  that  are  of  the  na- 
ture of  legal  conclusions  can  serve  no  purpose  in  a  special  verdict 
and  may  be  disregarded. 

ferre  Haute,  etc.,  R.  R.  Co.  ▼.  Becker,  Admx,,  S0£. 

4.  When  Outside  of  Issues. — To  the  extent  that  a  special  finding 
is  outside  of  the  issues  in  a  cause,  it  is  a  nidlity  and  can  give  no 
support  to  a  conclusion  of  law  thereon. 

Citizens'  National  Bank  of  Attica  v.  Judy  et  al.,  322. 

5.  Verdict. — Statute  Corwfnted.— Under  section  555,  Bums'  R.  S. 
1894  (546  R.  S.  1881),  providing  for  a  specied  verdict,  as  amended 
by  the  Act  of  March  11,  1895  (Acts  of  1895,  p.  248),  when  there  is 
a  demand  for  such  a  verdict  upon  ''all  the  issues  of  the  cause," 
a  general  verdict  is  not  contemplated,  but  leaves  the  court  to  pro- 
nounce judgment  upon  the  special  verdict. 

Bovoer  et  al.,  v.  Bower  et  al.,  393. 

SPECIAL  JUDGE— As  to  the  appointment  of,  see  COTTRTS,  2;  Har- 
ris et  ux.  V.  U.  S.  Savings  Fund,  etc.,  Co.,  265. 
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8PB0IAL  VEBDICT— The  conclusion  of  negligence  is  not  for  the 
jury  where  a  special  verdict  is  rettunied,  see  Praotioe,  10;  Board, 
etc.,  Co.  V.  Bondyrahe,  Sll. 

Improper  findings  in  a  special  verdict  do  not  defeat  the  verdict  but 
should  be  disregarded,  see  Practioe,  11;  /&. 

Where  the  facts  found  in  a  special  verdict  are  such  that  this  court 

can  adjudge  as  a  matter  of  law  that  the  injured  party  was  or 

was  not  guilty  of  contributory  negligence,  the  finding  of  such 

ultimate  fact  may  be  disregarded  by  the  court,  see  Nsolioenoe, 

5;  Clevdandj  etc.,  R.  W,  Co.  v.  Moneyhun  Cfdn.,  147, 

L  Failure  to  Find  as  to  Material  Fact  in  Issue. — Presumption, 
— ^When  any  fact  material  to  the  issue  is  not  set  forth  in  a 
special  verdict,  the  presumption  is  that  there  was  not  evidence 
sufficient  to  establish  such  fact,  and  the  same  is  treated  as  found 
against  tiie  party  having  the  burden  of  i>roof  as  to  such  fact. 

Fisher,  Admr.,  v.  LouisviUe,  etc.,  R.  W.  Co.,  558. 

Z,  When  it  Indudes  Matters  Outside  the  Issues. — If  the  special 
verdict  of  the  jury  includes  findings  of  evidentiary  facts,  con- 
clusions of  law,  and  matters  without  the  issues,  the  same  are  to 
be  disregarded  by  the  court  in  applying  the  law  to  the  facts  found. 

Louisville,  etc.,  R.  W.  Co.  v. Bates,  Admr.,  564^ 

3.  Venire  de  Novo. — ^A  special  verdict  is  not  subject  to  a  motion 
for  a  venire  de  novo  when  it  finds  facts  sufficient  to  enable  the 
court  to  pronounce  judgment  thereon,  although  the  jury  fails  to 
find  upon  all  the  issues.  Bower  et  al.  v.  Bower  et  al.,  393. 

STATUTOBT  CONSTBXJCTION— As  to  what  is  meant  by  <'candi- 

dates  for  highest  office  at  last  election"  as  used  in  section  9  of 

**  Nicholson  liquor  law,"  see  Intoxicating  Liquors,  5;  Massey  v. 

DunJap  et  al.,  350. 
How  the  majority  of  voters  as  is  required  to  sign  a  remonstrance 

against  the  granting  of  a  license  to  sell  intoxicating  liquors  is  de- 
termined, see  Intoxicating  Liquors,  8;  lb. 
Legal  voters  only  entitled  to  join  in  a  remonstrance  against  the 

granting  of  license  to  sell  liquor,  see  Intoxicating  Liquors,  2; 

Ih. 
As  to  foreign  building  and  loan  associations  doing  business  in  this 

State,  see  Building  and  Loan  Associations;  Maine  Ouarantee 

Co.  V.  Cox  et  al. ,  107. 
Action  by  guardian  for  injury  to  ward,  see  Guardian  and  Ward, 

4;  Cleveland,  etc.,  R.  W.  Co.y.  Moneyhun,  Odn.,  147. 
Habitual  drunkard,  imder  guardianship  not  imder  legal  disability, 

see  Guardian  and  Ward,  4;  Makepeace  v.  Bronnenberg' et  al., 

243. 
As  to  appointment  of  guardian  for  minor  female  whose  husband  is 

also  a  minor,  see  Guardian  and  Ward,  3;  Decker  v.  Fessler,  16. 
As  to  guardian's  sale  of  real  estate,  see  Guardian  and  Ward,  1,  2; 

lb. 
Infant  may  bring  suit  to  set  aside  a  default  and  judgment  against 

him  before  he  attains  his  majority,  see  Infant;  Winer  et  al.  v. 

Mast  et  al. ,  177. 
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As  to  the  right  of  an  adopted  child  to  inherit  from  the  childless 
subsequent  wife  of  the  adopting  father,  see  Dbsoent  and  Distri- 
bution, 1,  2;  Patterson  et  cU.  v.  Brouming,  260, 

As  to  conveyance  of  real  estate  by  childless  second  wife;  see  Hus- 
band AND  Wipe,  1 ;  Forgy  v.  Davenport,  S99. 

As  to  petition  for  free  gravel  road,  see  Free  Graviel  Roads,  5; 
Miller  et  aX.  v.  Burks  et  al.,  219. 

As  to  constructing  bridge  on  county  line,  see  Pleading,  8;  Board, 
etc.,  V.  Board,  etc.,  138. 

As  to  the  relocation  of  schoolhouses,  see  Sohools,  1,  2;  Kesder, 
Tr.,  V.  State,  ex  rd.,  S£l. 

Extension  of  trial  in  commissioners'  court  beyond  the  regular  term, 
see  Commissioners'  Court,  1;  Torhbaugh  v.  Orogg,  99. 

As  to  exemption  of  householder,  see  Exemptions,  1;  IfoM  et  oL  v, 
Jenkins  et  al.,  689. 

As  to  quit-claim  deed,  see  Deed,  6;  Smith  v.  McClain,  77. 

Section  5173,  Bums'  R.  S.  1894,  authorizing  cities  to  provide  by 
ordinance  for  the  security  and  safety  of  citizens  from  the  running 
of  trains  through  cities  does  not  authorize  the  passage  of  an 
ordinance  requiring  railroad  companies  to  maintain  a  light  at 
every  street  crossing,  see  Municipal  GoRPOBATiONSr  3;  City  of 
Shen>yviUe  v.  Cleveland,  etc.,  R  W.  Co.,  66. 

The  act  of  April  8th,  1885  (sections  5511,  5512  anc  6529,  Bums'  R.  a 
1894),  prescribing  the  duties  of  telegraph  and  telephone  com- 
panies is  not  unconstitutional  as  embracing  two  subjects,  see 
Teleqeaph  and  Telephone  Companies,  1;  Cent.  Union  Tel.  Co, 
V.  Fehring,  189. 

As  to  the  special  verdict  law  of  March  11, 1895,  see  Special  Find- 
ing, 5;  Bower  et  aL  v.  Bower  et  al.,  393. 

1.  When  OrammaticaJ  Construction  Disregarded. — ^Where  the  legis- 
lative sense  of  a  statute  is  plain,  the  exact  grammatical  con- 
struction and  propriety  of  language  may  be  disregarded. 

State  V.  ^^f%  36. 

2.  Intoxicating  Liquors. —  Chrammatical  CoTistruetion. —  The  word 
''and"  in  section  10  of  the  Act  of  March  11,  1895,  which  section 
declares  that  its  provisions  shall  apply  to  persons,  places,  and 
sales  of  spirituous,  vinous,  malt  *'ana  other  intoxicatmg  liquors, 
will  be  construed  as  "or,"  it  bein^  necessary  to  so  construe  the 
word  **and"  to  harmonize  said  section  10  with  the  other  sections  of 
the  statute.  lb. 

3.  Construction  of  Deeds.-— Descent. — If  the  Act  of.  March  11. 1889 
(Acts  1889,  p.  480.  section  1 ;  Bums'  R.  S.  1894,  2644)  is  unconsti- 
tutional because  it  attempts  to  amend  a  statute  already  repealed, 
the  remaining  sections,  2645-2647,  Bums'  R.  S.  1894.  will  not  be 
held  to  be  unconstitutional  because  they  are  so  complete  in  them- 
selves as  to  stand  alone,  and  the  subject  of  the  same  would  be  suffi- 
ciently expressed  in  the  title  to  comply  with  the  requirements  of 
the  constitution.  Smith  v.  McClain  et  aL,  77. 

4.  Construction  Of. — Subject-matter  of  Act — ^The  requirement  of 
the  Constitution,  Article  4,  section  19,  that  "every  act  shall  em- 
brace but  one  subject  and  matters  properly  connected  therewith" 
is  not  violated  by  Act,  March  11.  1889  (Acts  1889,  p.  480).  /6. 
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5.  Deieent'^Deed.^Conveyance  by  Heirs  to  Chadless  Second  Wife.-- 
Estappel'-ViiiAex  Act  March  11,  1889  (Acts  of  1889,  p.  430,  sections  2 
and  8;  Bums'  R  S.  1894,  2645,  2646)  where,  during  the  life  of  the 
childless  second  or  subsequent  wife  of  an  intestate,  his  children 
convey  in  fee  lands  affected  by  her  life-estate,  and  receive  full  pay- 
noient  therefor;  they  are  estopped  from  claiming  any  title  thereto; 
and  under  said  sections,  it  was  competent  to  prove  whether  there 
was  any  contract  for  the  conveyance  of  the  "fee"  of  the  one-third 
part  of  the  real  estate  which  the  widow  inherited,  and  the  con- 
sideration to  be  paid  therefor,  and  whether  full  payment  had  been 
made.  Ih. 

6.  Construction  of  in  Contested  Election  Cases. — Statutes  providing 
for  contesting  elections  should  be  liberally  construed  in  order  that 
the  will  of  the  people  in  the  choice  of  public  officers  may  not  be 
defeated  by  any  merely  formal  or  technical  objections. 

Tornbaugh  v.  Chrogg,  99. 

7.  Construction  Of. — Validity  of  Statutes. — The  validity  of  an  act 
of  the  general  assembly  will  not  be  i)assed  upon  where  the  merits 
of  the  fitigation  may  be  passed  upon  without  so  doing. 

Board,  etc.,  v.  Board,  etc,  1S8. 

8.  Construction  Of. — Joint  County  Bridges. — Section  1,  Acts  of 
1898  (Acts  1893,  p.  46 ;  8258,  Bums'  R.  S.  1894)  providing  for  the 
construction  and  repair  of  bridges  across  a  stream  forming  the 
boundary  line  between  counties,  is  amendatory  to  section  2882,  R. 
S.  1881,  and  raises  a  conflict  as  to  the  law  intended  to  be  amended, 
but  the  provisions  of  the  amendment  by  express  reference  to  the 
section  amended  is  made  to  depend  upon  same,  and  the  provisions 
of  the  original  section  must  be  complied  with  before  the  provisions 
of  the  amendatory  section  can  be  enforced.  lb. 

9.  Where  there  is  nothing  in  an  act  to  indicate  that  a  word  or  phrase 
is  used  in  a  particular  or  technical  sense  it  will  be  interpreted  in 
accordance  with  its  ordinary  and  popular  meaning  at  tiie  time  of 
the  passage  of  the  statuta  Masaey  v.  Dunlap  et  aJ.,  360, 

10.  Clause  Taken  From  Statute  of  Other  Statc^Where  a  clause  is 
taken  from  the  constitution  or  statute  of  another  state  it  will  be 
deemed  to  have  the  meaning  given  it  by  the  courts  of  that  state. 

City  of  Laporte  ▼.  GhimeweUFire  Alarm  Td.  Co.,  466. 

STEXBT  RAILWAYS— 

1.  Negligence  of  Driver. ^^WUlful  Injury. — Evidence  that  the  driver 
of  a  street  car  slowed  up  the  car  at  the  signal  of  the  plaintiff  who 
was  on  the  carwith  a  friend;  that  the  friend  safely  alighted  while 
the  car  was  in  motion;  that  while  plaintiff  was  on  the  platform 
waiting  for  the  car  to  stop  before  getting  off,  the  driver  struck  the 
mules  with  a  whip,  giving  the  car  a  sudden  jerk,  throwing  plaintiff 
off,  is  not  sufficient  to  support  a  charge  of  willful  iniury  in  the  ab- 
sence of  proof  that  the  driver  knew  at  the  time  of  stnking  the  mules 
and  staiting  the  car  that  plaintiff  had  not  alighted  from  the  car. 

Conner  v.  Citizen^  Street  JR.  R.  Co.,  430. 

2.  Willful  Injury  of  Passenger. — To  entitle  one  to  recover  for  an 
injury  without  showing  his  own  freedom  from  contributory  negli- 
gence, the  injurious  act  or  omission  must  have  been  purposely  and 
mtentionally  committed,  or  it  must  have  been  committed  under 
such  circumstances  as  that  its  natural  and  reasonable  consequence 
would  be  to  produce  injury  to  others,  the  actor  having  knowledge 
of  the  situation.    lb. 

SX7BB0GATI0N — The  lien  by  subrogation  which  equity  affords  to 
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the  redeinptioner  must  be  oonfined  to  the  property  affected  by  the 

original  lien  from  whioh  redemption  is  made.      Oreent  etaLv. 

Brown^  Admr,,  1. 

ST7PBEMB  C0X7BT— A  decision  of,  constitutes  the  law  of  the  case, 

so  far  as  the  principle  involved  is  applicable,  throughout  all  the 

stages  of  the  cause  thereafter,  see  Law  of  Gabe;  Board,  etc,  v. 

Bonebrdke,  311, 

Its  Decisions  Binding  on  All  Courts  of  the  State, — ^A  decision  of  the 
Supreme  Court  is  not  only  binding  on  all  the  inferior  courts  in 
the  State,  but  it  is  binding  on  the  Supreme  Court  until  the  de- 
cision is  overruled.  Cohoon  v.  Fisher,  683, 

8XJBVEY0B— See  County  Suhvsyob. 

TAXATION— The  Act  of  March  6th,  1893  (8488  Bums  R.  S.,  1894), 
providing  for  the  collecting  of  taxes  assessed  against  telegraph 
companies  in  the  name  of  the  state  by  the  Attorney  General  is 
constitutional,  see  Telegraph  and  .Telephone  Companies,  3;  TT. 
17.  Td.  Co,  V.  State,  64. 

TAX  TITUBi— The  holder  of  a  tax  deed  may  recover  for  taxes  paid 
and  improvements  made  upon  the  land  when  he  is  adjudged  not 
to  be  the  rightful  owner  thereof,  see  Limitation  of  Action; 
Ejectment,  1;  Fish  v.  Blasser  et  ux.,  186. 

TELEaBAFH  AND  TELEPHONE  COMPANIES— 

1.  Common  Carrier. — Constitutional  Law, — The  act  of  April  8,  1885 
(sections  6511,  5512  and  5529,  Bums'  R  S.  1894)  prescribing  the 
duties  of  telegraph  and  telephone  companies  and  providing  penal- 
ties for  its  violation,  is  not  unconstitutionsd  as  embracing  the  two 
subjects,  telegraph  and  telephone  companies,  as  its  subject  is  tiiat 
of  regulating  a  certain  class  of  common  carriers. 

Central  Union  Tel^hone  Co,  v.  Fehring,  189, 

2.  Telegraph  Companies, — Collection  of  Taxes  by  Suit  in  Name  of 
State. — Injunction. — An  injunction  restraining  county  auditors 
and  county  treasurers  from  collecting  taxes  assessed  agamst  a  tele- 
graph company,  does  not  prevent  an  action  to  recover  the  same  in 
the  name  of  the  State,  under  section  8488  Bums'  R.  S.  1894. 

•  Western  Union  Tel.  Co.  v.  State,  64. 

3.  Taxation. —  Penalty, — Constitutional  Law, — Section  11,  Act  of 
March  6,  1898  (8488,  Bums'  R.  S.  1894),  providing  that  if  a  tele- 
graph company  refuse  to  pay  the  taxes  assessed  against  it,  an 
action  for  the  collection  thereof  may  be  maintained  in  the  name 
of  the  State  by  the  Attorney-General,  and  the  judgment  shall  in- 
clude a  penalty  of  fifty  per  cent,  of  the  amount  of  the  taxes  is 
constitutional.  Ih, 

4.  Tdephone  Companies — Discrimination  Between  Patrons.  — Statute 
Construed. — Refusal  of  a  telephone  company  to  connect  the  instru- 
ment of  a  subscriber  with  that  of  another  patron  renders  it  liable 
to  the  penalty  imposed  by  the  Act  of  April  8,  1885,  reauiring  every 
telephone  companjr  to  supply  all  applicants  with  telephone  con- 
nections and  facilities  without  discrimination  or  partiality,  as  the 
duty,  under  the  statute,  does  not  cease  upon  furnishing  the  instru- 
ment and  connecting  it  with  the  exchange. 

I  Central  Union  Telephone  Co,  v.  Fehring,  189, 

TELEPHONE  COMPANIES — See  Telegraph  and  Telephone 
Companies. 
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TENDEB^ 

Money  Deposited  with  Clerk  of  Court, — Where,  pending  a  trial,  de- 
fendant deposits  ceriiain  money  in  court  to  be  returned  to  him  on 
condition  plaintiff  surrenders  to  the  clerk  of  the  court  defendant's 
check  issued  in  payment  of  the  debt  in  suit,  the  money  and  check 
to  be  held  by  the  clerk  subject  to  the  order  of  the  court,  and  such 
check  is  not  surrendered,  an  order  of  court  to  return  the  money  de- 
posited is  proper.  Sutton  v.  Baldwin^  S61. 

TOBT — All  damages  directly  traceable  to  the  wrong  done  may  be 
be  recovered,  see  Damages,  2;  Coy  v.  Indianapolis  Qus  Co.,  656, 
When  an  action  against  a  natural  gas  company  for  damages  result- 
ing from  failure  to  supply  gas  is  an  action  in  tort,  see  Natubal 
Gas;  16, 

TOWNSHIP  TBU8TEE— Power  of   in   the   relocation   of   school 
houses,  see  Schools,  1;  Kesder,  TV.,  v.  State  ex  reL  Clark  et  al., 


1.  Joint  Action. — Joint  Recovery. — A  plaintiff  who  sues  several 
persons  as  joint  trespassers  has  no  right  to  any  other  than  a 
joint  recovery  where  the  form  of  the  issue  is  not  modified  by  a 
severance  of  the  answers.  Aakcraft  et  al.  v.  Knoblock,  169. 

2,  Joint- Tort- Feasors. —  Separate  Judgments.  —  Plaintiff  has  but 
One  Execution. — ^Where  a  plaintiff  has  obtained  several  judg- 
ments for  joint  trespass,  he  can  have  but  one  execution,  and  sucn 
execution,  or  order  for  it,  discharges  all  others.  lb. 

TBUSTS— 

Resulting  Tnist. — Conveyaruie  to  a  Person  Not  Paying  Considera- 
tion.— Statutes  Construed. — Under  the  last  clause  of  section  8308, 
Bums'  R.  S.  1894  (2976.  E.  S.  1881),  construed  with  section  8396, 
Bums'  R  S.  1894  (2974,  R.  S.  1881),  when  a  conveyance  for  a  valu- 
able consideration  is  made  to  one  person,  and  the  consideration 
therefor  paid  by  another,  no  use  or  trust  results  in  favor  of  the 
latter,  unless  it  shall  be  n:iade  to  appear  that  by  agreement,  with- 
out any  fraudulent  intent,  the  person  to  whom  the  conveyance 
was  made  was  to  hold  the  lana  in  trust  for  the  one  paying  the 
purchase-money.  Barber  et  al. ,  v.  Barber  et  al.,  390. 

ULTRA.  VntES — Diverting  the  funds  of  a  beneficial  association 
from  the  purposes  to  which  the  same  had  been  dedicated,  see 
Beneficial  Association,  3:  Koemer  Lodge  No.  6,  K.  of  P.,  et  al. 
V.  Grand  Lodge,  K.  of  P.,  et  al.,  639. 

VENDOB'S  UEN — Where  a  decree  to  enforce  a  vendor's  lien  has 
been  reversed  on  appeal  to  the  supreme  court  and  such  reversal 
has  been  entered  in  the  lower  court  and  no  lis  pendens  notice  has 
been  filed  a  purchaser  of  the  real  estate  against  which  the  lien 
is  sought  to  be  enforced  takes  it  discharged  of  such  lien,  see  Lis 
Pendens,  Pennin^gton  v.  Martin,  635. 

VENIBE  DE  NOVO— -When  a  special  verdict  is  not  subject  to  a  mo- 
tion for,  see  Special  Verdict,  3;  Bovver,  et  al.  v.  Bower,  et  al., 
393. 

When  Not  Granted.— A  venire  de  novo  need  not  be  granted  because 
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the  verdict  in  an  action  for  a  statutory  penalty  unon  two  alleged 
violations  of  the  statute  assesess  the  damages  at  tne  amount  of  a 
single  penalty  as  if  it  is  a  finding  upon  but  one  paragraph  of  the 
complamt,  witliout  noticing  the  other;  it  is  eqivsuent  to  a  fitiHing 
against  the  plaintiff  upon  the  other. 

Central  Union  Telephone  Co.  ▼.  Fehring,  189» 

VEBBICT— See  Special  Verdict. 
Where  the  verdict  in  an  action  for  a  statutory  penalty  ux)on  two 
alleged  violations  of  the  statute  assesses  the  damages  at  the 
amoimt  of  a  single  penalty,  as  if  it  is  a  finding  upon  but  one 
paragraph  of  the  complaint,  it  is  equivalent  to  a  finding  against 
the  plaintiff  upon  one  paragraph,  see  Vbnirb  De  Novo;  CetU. 
Union  Tel.  Co. v.  Fehring ,  189. 

Vies  PBIKGIPAL— Distinguished  from  fellow  servant,  see  Mas- 
TEB  AND  Sebvamt,  5;  Robertson  v.  Chicago,  etc.,  ILB.  Co.,  486, 

WAIVER— Errors  not  discussed  in  brief  are  deemed  waived,  see  Ap- 
*    peal  and  Error,  16;  Ouy  et  al.  v.  Blue  et  al.,  6t9. 
When  householder's  right  of  exemption  is  waived,  see  Exemp- 
tions, 1;  MosB  etal.,Y.  Jenkins  et  al.,  689, 
Error  is  waived  as  to  sustaining  a  demurrer  to  an  answer  by  filing 
an  amended  answer,  see  Practice,  7;  Davenport  MiUa  Co,  v. 
Chambers,  166. 

WIFB — Conveyance  by  forced  heirs  of  childless  second  wife,  see 
Statutory  Construction,  6;  Smith  v.  McClain  et  al.,  77» 

WILLFUX  INJUBY— Of  passenger  by  street  railway  company, 
see  Street  Railways,  1  and  2;  Conner  v.  Citizens^  Street  R,  B. 
Co.,  4S0. 
To  constitute  willful  injury,  the  act  which  produced  it  must  have 
been  intentional  or  done  under  such  circumstances  as  evinced  a 
reckless  disregard  for  the  safety  of  .others  and  a  willingness  to 
inflict  the  injury  complained  of,  see  Kegligenob,  10  and  11; 
Fisher,  Admr.,  v.  Louisville,  etc,,  IL  W,  Co,y  668, 

WILLS— 

1.  Execution. —  Attestation. — Statute  Construed. — Under  seotign 
2746,  Bums'  R.  S.  1894,  providing  as  to  the  form  of  execution  and 
attestation  of  wills,  it  is  not  essential  to  the  validity  of  a  will  that 
the  attesting  clause  should  recite  all  the  forms  required  by  the 
statute ;  it  is  sufficient  if  the  witnesses  subscribe  their  names  as  such 
opposite  the  word  *'  witnesses."     Olerick,  et  al,  v.  Boss,  et  al.,  X8S. 

2.  Construction. — The  purpose  in  construing  a  will  is  to  ascertain 
and  give  effect  to  the  intention  of  the  testator  so  far  as  the  same 
may  not  interfere  with  the  established  rides  of  law. 

Mtdvane  v.  Rude,  Ex.,  etoL,  476, 

3.  Construction.— Cominon  Law  Rule. — Life  Estate. — The  common 
law  rule  that  a  general  devise  of  real  estate,  without  defining  the 
interest  to  be  taken  by  the  devisee,  ^ves  onl^  a  life  estate,  which 
was  abolished  in  England  in  1837,  is  in  force  ui  this  State.  lb, 

4.  Construction. — Bequests. — Common  Law  Rule.— In  beauests  of 
personal  property,  words  of  inheritance  were  not  required  at  com- 
mon law,  nor  are  they  now,  to  give  an  absolute  title.  lb. 
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5.  Constntetion. — Disposition  of  Real  and  Personal  Property  in 
Same  Words. — Whenever  a  will  purports  to  dispose  of  rc«J  estate 
and  personal  property  in  the  same  words  and  in  the  same  connec- 
tion, and  it  is  manifest  that  testator  intended  both  to  go  together, 
the  will  must  be  so  construed.  lb. 

6.  Constntction. — A  Clear  Devise  Not  Modified  by  Svbsequent  In- 
definite Provisions. — A  devise  in  fee  clearly  and  distinctly  made  or 
necessarily  implied  cannot  be  cut  down  or  modified  by  subsequent 
provisions  not  clearly  and  distinctly  setting  forth  the  testators  in- 
tention to  limit  such  devisa  lb. 

7.  Construction. —  Absolute  Devise. —  Oift  Over. — Repugnancy. — 
When  real  estate  is  given  absolutely  to  one  person  witn  a  gift  over 
to  another  of  such  portion  as  may  remain  undisposed  of  by  the 
first  taker  at  his  death,  the  gift  over  is  void  as  repugnant  to  the 
absolute  property  first  given.  lb. 

8.  Construction. —  General  Devise. — Limitation  Over. — Repugnan- 
cy.—  Exception  to  Gfeneral  Rule. — Life  Estate. — Where  an  es- 
state  is  given  to  a  person  generally  or  indefinitely  with  power  of 
disposition,  it  carries  a  fee,  and  any  limitation  over  is  void  for  re- 
pugnancy, except  where  the  testator  gives  to  the  first  taker  an 
estate  for  life  only,  by  certain  and  express  terms,  and  annexes  to  it 
the  power  of  disposition.  lb. 

9.  Construction. —  Absolute  Devise. — A  testator  by  the  first  and 
third  items  of  his  will  gave  to  his  wife  certain  leal  estate  in  fee 
and  the  absolute  title  to  certain  personal  property.  In  a  fifth  item 
of  the  will  he  expressed  full  confidence  in  his  said  wife  and  sug- 
gested, ''That  whatever  part  of  the  legacies  hereinbefore  made  S> 
her,  and  shall  not  have  been  expended  or  otherwise  disposed  of  by 
her,  may,  at  her  decease,  be  given  by  her  to  such  of  mv  legal  heirs 
as  in  her  judgment  shall  need  and  would  make  good  use  of  the 
same."  And  providing  that  in  the  event  the  said  wife  should  die 
intestate,  the  remaining  undisposed  of  property  should  go  to  a  cer- 
tain daughter.  Held,  tnat  the  will  gave  to  the  widow  an  absolute 
title  to  all  the  property,  and  that  the  devise  over  was  void.         lb. 

10.  Constntction  Of. — Life  Estate.—  Condition  Subsequent—'Where 
a  testator,  after  devising  to  his  wife  a  life  estate  in  cer- 
tain lands  and  the  remainder  over  to  his  son,  conditioned  that 
the  son  should  provide  a  comfortable  support  for  his  mother  as 
long  as  she  should  live,  and  that  in  the  event  he  failed  to  do  so  the 
land  at  her  death  should  be  sold  and  the  proceeds  thereof  divided 
equally  among  testator's  children,  such  provision  is  a  condition 
subsequent  and  the  title  to  such  real  estate  vests  in  the  son  at  the 
death  of  the  testator,  where  the  testator  survived  the  wife  and  no 
alterations  were  made  in  the  will. 

Oingnch,  et  al.  v.  Oingrich,  ff 7. 

11.  Construction. —  Active  Trust. —  Testator  devised  real  estate  to 
his  wife  in  trust,  that  in  the  event  C.  marries  and  has  issue  and  the 
wife  thought  it  advisable,  she  might  convey  the  real  estate  to  such 
"  issue  or  children,"  and  in  case  no  such  conveyance  was  made  the 
real  estate  was  to  go  at  the  wife's  death  to  a  certain  township  for 
school  purposes.  Seld,  That  the  trust  created  by  the  will  was  in 
the  nature  of  an  active  one,  that  the  interest  of  C.  's  children  was 
dependent  upon  the  action  of  the  wife  in  conveying  same  to  them, 
and  that  by  ^conveyance  to  one  of  C.'s  children,  the  other  children 
acquired  no  interest  therein.  Crist  et  al.  v.  Schank  et  al. ,  ^77. 

12.  Setting  Aside  a  Will  and  Establishing  Lost  Will,  Enforced 
in  Same  Proceeding. — While  the  right  to  set  aside  a  will  and  its 
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Srobate  is  f^ven.  by  statute,  and  the  right  to  establish  a  lost  or 
estroyed  will  is  of  equitable  coRnizance,  jet  both  rights  may  be 
enforced  in  one  proceeding.  Sartlett  et  oU,  v.  Matior  et  of.,  €fl. 

13.  Substitution  of  Unprobated  Will  for  Probated  WiU, — Contest. — 
'  Limitations, — A  proceeding  to  substitute  one  will,  not  probated,  for 

another  which  has  been  probated,  involves  the  contest  of  the  latter 
will,  and  must  be  commenced  bv  the  filing  of  complaint  or  petition 
within  three  years  after  such  latter  will  has  been  offered  for  pro- 
bate, as  provided  by  section  2766,  Bums'  R.  S.  1894.  lb. 

14,  Contest  Of— Right  to  Prosecute  Action  as  Poor  Person. — ^If  the 
right  to  prosecute  an  action  as  a  poor  person  under  section  260, 
R.  S.  1881  (261  Bums'  R.  S.  1894),  can  be  extended  by  oonstraction 
to  proceedings  to  contest  a  will  after  the  probate  thereof,  imder 
sections  2596,  2597,  R.  S.  1881  (2766,  2767,  Bums'  R.  S.  1894),  the 
contestant  would  not,  bv  reason  thereof,  be  relieved  from  giving 
bond  as  required  by  sections  2596,  2597,  (2766,  2767),  supra. 

Harrison  v.  Stanton  et  al.,  S66. 

WITNESS — The  defendant  in  a  criminal  prosecution,  who  becomes 
a  witness  in  his  own  behalf,  cannot  be  impeached  on  a  ooUateral 
matter,  see  Evidence,  10;  Stalcup  ▼.  State,  X70. 


END  OF  VOLUME  146, 


f  .  .        '       * 


i 


